arf Rift 

Lai Bahadur Shastri Academy of Administration 


MUSSOORIE 


LIBRARY 

ar^rftcT ?Ti?!Tr 
Accession No . 


Class No.. 

...:h4€-Q0A. . 

Book No. 

. 9v>£.. 

iteJ. 1 








THE PRINCIPLES OF EQUITY. 



TIIK 


PEINCIPLES OF EQUITY, 


JMFNDfcll lOKi 


THE USE OE STUDENTS AND THE 
I'ROFESSION. 


EDiMCNJ) H. T. SNELL, 

OP THE MIDOLL iKMl’> K, FsiiUlUF, IJMlKl^TER-\T-LUV 


0tu'ti'0n. 


BY 

ARCHIBALD BROWN, 

^[.A. El) IN. & OxuN., AND B.C.L Ox ON. 

OF I HE MIDDLE TEMPLF, F>yi’lRK, B \U1UMER-YT-LUf. 


LONDON: 

STEVENS & HAYNES, 

BELL YARD, TEMPLE BAR. 

1898. 



Printed by Ballantyne, Uanson, <5^ Co 
At the Ballantyne Press 



TO 


THE MEMORY 

OF 

WILLIAM LLOYD BIHKBECK, ESQ., Q. C., deceased, 

LATE DOWNING PROFESSOR OF THE LAWS OF ENGLAND 
IN THE UNIVERSITY OF CAMBRIDGE, 

AND FORMERLY 

READER IN EQUITY TO THE INNS OF COURT 
(AND WHO DIED MAY 25, 1888), 

THIS TWELFTH EDITION 

OF 

“Snell’s ffiqultg’’ 

IS 

% 

RESPECTFULLY INSCRIBED, 

BY THE EDITOR, 

WHO (LIKE THE AUTHOR) WAS * 

FORMERLY HIS MUCH ADMIRING PUPIL, 




PREFACE TO THE TWELFTH EDITION. 


In this twelfth edition of the “Principles of 
Equity” (being the ninth which I have done), 
I have endeavoured to maintain the qualities of 
accuracy and of simplicity, the combination of 
which in the previous editions has so largely 
secured the acceptability of “ Snell ” with 
students. Since the date of the last edition, 
there have been only two statutes,—the Judi¬ 
cial Trustees Act, 1896, and the Land Transfer 
Act, 1897, — of any material importance in 
ec^uity ; but the growth of the new decisions, 
being new developments of the principles of 
equity, has been very great; and the size of 
the book has (I regret to say) been. thereby 
necessarily increased, there being no fewer than 
seventy-two pages of new text alone, besides 
the other incidental additions. I have, however, 
studied the greatest brevity ; and I have adopted 
in this edition, and have consistently maintained 
throughout it, a somewhat novel and laborious 
mode of punctuation, by means of which I have 
relieved considerably the labours of the student. 

\ii 
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PREFACE 


But the ‘‘ Principles ” are now undoubtedly 
become a heavy book to master,—and that 
largely by reason of the new developments 
which are introduced into this new edition; 
still, when it is remembered, that in the early 
years of the century the treatise of Littleton 
on Tenures, as edited by Coke, was one of tlie 
books which all law students were required to 
master, the student of the present day has 
really very little reason to commiserate his 
lot; for “ Snell ” is, and (notwithstanding its 
increase) remains, an easier,—and also a more 
interesting,—book than “ Coke upon Littleton 
was or could at any time have been ; and the 
mastery of these “ Principles of Equity is 
absolutely indispcnsalde to every student who 
seriously intends to practise. 

A. BilOWN. 

8 New Square, Lincoln’s Inn, W C., 

March 1898. 
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PKINCIPLES OF EQUITY. 


PART I.--INTRODUCTORY. 

CHAPTER 1. 

THE JURISDICTION IN EQUITY. 

Equity, in its most general sense, is that quality Nature and 
in the transactions of mankind which accords with theTunsdlc- 
natural justice,—that is to say, with honesty and 
right,—and which is popularly said to arise ex ccquo 
et honoj but in its juridical sense,—that is to say, 
as administered in the courts ,—equity embraces a 
jurisdiction much less Avide than the principles of 
natural justice,—there being many matters of natural 
justice which the courts leave Avholly unprovided for, 
partly from the difficulty of framing any general 
rules to meet them, and partly from the doubtful 
policy of attempting to give a legal sanction to 
duties of imperfect obligation; in other words, a 
large portion of equity in its widest sense cannot 
be,—at least, is not,—judicially enforced, but must 
be (and is) left to the conscience of private in¬ 
dividuals (a). 


(a) Often r. Xyon, 21 W, 830. 
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Definition of What then is equity as administered in the courts ? 
wfere^nM^toits answer this question, it is necessary to distin- 
TtenT* °d equity more accurately, having regard as well 

not its content, to the common law as to the statute law,—the 
common law being as much founded in natural 
justice as equity is, and the statutes of the realm 
embodying (and giving legal sanction to) the prin¬ 
ciples of natural equity. If, therefore, wo bear in 
mind regarding natural justice, that a large portion 
of it is not enforced at all by any civil tribunals; 

, that another large portion of it is, and always has 
been, enforced in the Queen’s Bench division and 
in the Courts of Common Law, which were the pre¬ 
decessors of that division; and that a still further 
part of it is, by virtue of the various statutes in that 
behalf, enforced in the Common Law and in the 
Equity divisions indifferently—we are in a position 
to indicate, approximately, the province of equity 
strictly and properly so called, as being that portion » 
^ of natural justice which is of a nature to he judicially 
enforced, but which the C^ourts of the Common Law, 
for reasons of a purely technical and formal char¬ 
acter, omitted to enforce, and which accordingly the ^ 
, Courts of Chancery undertook to enforce, being in-, 
; fluenced thereto by considerations of what right i 
{ in substance and in conscience. 

Equity and The distinction between Law and Equity (the 
uiTction be* iDore it is examined by the student) will be found 
L'^mereiy^his- ^ distinction not of principle but of 

toricai, and history; and yeTtheHIstinction (as will ^iresently 
manonl*'^ be Seen) is a permanent one, and has not been 
materially affected even by the modern fusion of 
the two. 

The older It is necessary first of all to understand, with their 
equity sVted. Proper limitations, the vague and inaccurate defini¬ 
tions, or rather descriptions, of equity, with which 
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the text-writers (chiefly the earlier ones) abound. 
Thus, one writer says, that it is the duty of equity 
“ to correct or mitigate the rigour, and what, in a 
“ proper sense, may be termed the injustice, of the 
“ common law; ” and another says, that equity is a 
“judicial interpretation of the laws, which, pre- 
“ supposing the Legislature to have intended what 
“is just and right, pursues and effectuates that 
“ intention; ” and Lord Bacon says, “ Habeant simi- 
“ liter Caruv ProctoricB potestateni tarn subveniendi 
“ contra rigorern legis cpuim siipplendi defectum legisf — 
which, being interpreted, means,—“ In like manner, 
“let the courts of the Lord Chancellor have the 
“ power botli of relieving against the rigour, and of 
** siqiplging the defects, of the common law,”—the 
Chancery being ordained to supply, not to subvert, 
the law. Now all these definitions of equity are 
good (at least as descriptions of equity), so far as 
they go; and in the early history of English equity 
jurisprudence, tliere wiis much to justify them; for 
the courts of equity were not then bound by de¬ 
finite rules,—the early Chancellors acting on prin¬ 
ciples of good conscience and natural justice, without 
much j^xternal guidance of any sort, for they were 
gentlemen the most learned, experienced, and capable, 
and were (for the most part) deeply imbued also 
with religion and the spirit of justice, and their 
consciences therefore supplied the place of the de¬ 
finite rules which had not then yet been made or 
settled. But these definitions (or descriptions) do 
in no degree sufticiently express the extent or char¬ 
acter of modern equity, and they tend, in fact, to 
mislead as definitions, and are inaccurate even as 
descriptions, of modern equity,—a^court of equitj 
^ngjiqwjbound by settled rules as completely as a 
couH of common law. That is to say, all cases are 
now decided upon fixed principles, and courts of 
equity have, as regards these principles of decision, 


The older 
dfhnitionii 
of equity 
explained , 
in other words, 
“f/i€ nifasnrt 
of the Chan¬ 
cellor a foot ” 
justified. 


Equity in 
modern tunes, 
—character of; 
1 . Courts of 
equity bound 
by settled rules 
and piece* 
dents. 
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3. Modes of 
interpieting 
laws the saroe 
lit equity as 
at law. 


Origin of the 
jurisdiction in 
equity. 


no more discretionary power than courts of common 
law, but decide new cases by the principles of former 
cases, enlarging the operation or the application of 
those principles, but not altering the principles them- 
I selves (b) ; and again, a court of equity, equally with 
a court of Lu\, now interprets law according to its 
true intent, and there is not a single rule of inter¬ 
preting laws,—there is not even a single rule of 
evidence,—that is not now equally used in both the 
Queen’s Bench and the Chancery divisions. Th6 
distinction, (\g., between the ratio legis (t.e., the 
principle of a statute) and the ratio decidendi {i.e, 
Uie principle of a decided casc^, is strictly and 
equally acted upon in both divisions; that is to 
say, in both divisions the ratio decidendi is alone 
considered of weight in interpreting and in applying 
decided cases, ami the ratio leijis or so-called “ egmtjj > 
oljhe statute ” receives in the interpretation of the 1 
statute no weight at all where the words of the 
statute are clear, and is taken into consideration only 
where the words of the statute are not clear (c). 

It is a well-known fact that, during the Anglo- 
Saxon and early Norman periods of English i^istory, 
the principles of the Homan civil law were familiar 
to the clergy; and the clergy, being also in those 
days the administrators of the law, imported into 
their decisions many of the principles, and much 
also of the practice, of the Roman civil law {d)\ 
and early in the twelfth century, shortly after the 
discovery of the Pandects, schools for the study of 
the Roman civil law, and in particular the school of 
Irnerius at Oxford, were established in England; but 
the study was never popular in England, and it 


(6) B(md V, HophinSf i Sch. k Lef. 428, 429. 

(«) COM, 3 Kep. 7; Sx parle Onfith, m re Wdeoxon, 23 

Un. Div. 69; Salmon v. Duneombe, ii App, Ca. 627. 

{d) I Sp. 16. 
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received an early and effectual check. Nevertheless, 
the familiar study of that law would probably have 
gone far to obviate the necessity for any distinction 
between equity and law in England; for the Roman 
civil law itself had in the course of its history 
developed the like distinction, and had afterwards 
invented and effectively applied a method for abolish¬ 
ing, and had abolished, the distinction. The English 
law had therefore merely to receive instruction from 
the Roman civil law in order to forestall the growth 
of the distinction; but the English law chose to 
follow its own natural genius in the matter; and 
yet, although it proceeded independently of the 
Roman civil law, it pursued a course analogous to 
that law, first developing the distinction between 
law and equity, and eventually inventing and apply¬ 
ing a method for abolishing the distinction,—in the 
common fusion of the two in one administrator. 


The principles of the common law being founded 
in reason and equity, the common law, while in the 
course of its development, was capable of being 
extended to now cases, and of having the prmciples 
of equity applied to them wherever the circumstances 
of the case called for their application; but in the 
course of time, and apparently at a very early time, 
the common law appears to have completed its 
development, b^cqining thereafter ^ strictum , or 
^stem positive and inflexible, and which was un¬ 
able to accommodate its^f to the exigencies of a 
larger world than the school in which it had been 
formed («). 


Keasous of 
separation be¬ 
tween the two 
systems,— 
common law 
and equity 


f 

ii. The coni- 
'mon law be* 
icame a jus 
^trictum 
jrather early. 


The Roman civil law, it must also be remembered, a. The Roman 
was not capable of very easy or of very general 
adaptation; e,g,, the laws governing the tenure 


(«) I Sp. 3ai, 322. 
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land in England were founded on feudal principles, 
and involved distinctions, which, although not alto¬ 
gether alien to the doctrines of the Roman civil 
law, were most inadequately expressed therein. 
Moreover, the Roman civil law was confessedly an 
alien law, and (in the popular imagination) was 
associated '\vith the Court of Romo; and it appears, 
judging from the current histories, that in the reign 
of Edward III. the Court of Rome was become odious 
to the English king and people, and the Roman 
civil law was also become an object of aversion; 
and in the next following reign of Richard IL, the 
barons protested that they never would suffer the 
kingdom to bo governed by the Roman civil law, 
and the judges prohibited it from being any longer 
cited (at least as of authority) in the common law 
tribunals (/); consequently, the common law of Eng¬ 
land, ceasing to derive elasticity from the Roman 
civil law, grew more and more inflexible in its 
nature, adopting also a procedure which was cramping 
and inelastic; and to the adoption of that procedure 
may bo proximately attributed, though concurrently 
with the other causes noticed above, the eventual 
rise and rapid progress of the Court of Chancery as 
a separate jurisdiction. 

3. Thesys- For it must be known, that, according to the 
3ure at^' common law, every species of civil wrong was sup- 
common law posed to fall within some particular class, and for 

was even more ^ i i i* ^ 

inflexible than every such class ot wrong an appropriate remedy 
thmSsd existed, the remedy in question being the writ or 
breve; and the writ or hreve was the first step in 
every action. Thus if a man had suffered an injury, 
it was not competent for him to bring to the notice 
of the court the facts of his case in a simple and 
natural manner by merely stating them (as he would 


(/) I Sp. 346. 
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now do), and leaving the court to say whether upon 
the facts stated the case was one deserving of redress; 
but he had first to determine for himself within 
what class of wrong his case fell, and then he applied 
for the appropriate remedy or writ. It followed, 
therefore, that even in cases in which the facts were 
such as to bring the wrong within some one of the 
classes recognised at law, the suitor was exposed 
to the risk of selecting the improper writ, and 
merely on that account failing in his action; which 
technical stumbling in lim ine, although from time 
to time relieved by subsequent legislation, continued 
to be a fertile source of injustice until the Common 
Law Procedure Act of 1852 (15 & 16 Viet. cap. 76, 
sec. 3) enacted that it should not be necessary for 
the plaintiff to mention any form of action in his 
Avrit of summons (g). 

There was also another (and perhaps more serious) 
mischief attendant upon the ancient common law 
procedure; fo;^ if the alleged wrong^ ^d_not f^l 
within any recognised class of writ, t he pla intiff Avas 
absolutely Avithout any remedy at alTT^ich latter 
mischief appears to have been very early felt; for 
in th? 13 EdAv^. I. a remedy Avas attempted for it. 
It is to be remembered, that at that time the Avrit 
for commencing actions Avas an original writ issuing 
out of the Chancery, and the drawing up of these 
original writs was a part of the business of the 
clerks in Chancery. Now the remedy that was 
attempted for the mischief was to give a larger dis¬ 
cretion to the clerks in the framing of these writs, 
it being enacted, by the statute “ In Consimili Casu ” 
(13 Edw. I. stat. I, cap. 24), that “whensoever 
“from henceforth it shall fortune in the Chancery 
“ that in one case a writ is found, and in like case 


4. “The Sta¬ 
tute in Con¬ 
simili Casu,” 
—attempted a 
remedy, but 
failed. 


(^f) Sharrod t. iV. W, R, Cb., 4 £zoh. Rep. 580. 
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“falling under like law and requiring like remedy 
“none is found, the clerks of the Chancery shall 
“agree in making the writ,—or the plaintiff may 
“ adjourn it until the next Parliament; and the cases 
“ in which the clerks cannot agree are to be written 
“ and referred by them unto the next Parliament, 

“ and by agreement of men learned in the law a writ 
“ is to be made, lest it should happen that the court 
“should long time fail to minister justice unto com- 
“ plainant.” The enactment in question proved, how¬ 
ever, wholly inadequate to remedy the mischief, and 
that chiefly for tAvo reasons, namely: (i) The judges \ 
of the common law courts assumed, and very properly j 
assumed, to decide on the validity of the Avrits as ' 
adapted by the clerks (h )—many of Avhich adaptations 
Avere no doubt both clumsy and impractical, and so 
lengthy and verbose as to render the Avrit or hreve a • 
misnomer; and (2) The progress of civilisation, by 
giving rise to novel and unusual circumstances, in¬ 
creased the difficulty Avhich the clerks experienced in 
adapting ncAv cases to old forms, besides that (in 
addition to new forms of action) neAv forms of defence - 
also arose, for Avhich no provision had been made (i),; 
and Avhich necessarily therefore could not be enter-; 
tained by the courts of common law (j). ' 


s. The Lord 5 * When the common laAv judges, therefore, either 
diectiono*ithe Avould not grant relief, the only course 

of Parifament suitors was to petition the King m Parliament 

personally in-’ (ic., in his Coimcil); and the sovereign thereupon 
leJgth^m^* referred the matter to the “ keeper of his conscience,” 
aaEdwr.III. the Chancellor; and ultimately, jg^the reign_off 
Edward IIL, the Chancellor came to be recognised ^ 
as a permanent judge, and the Court of Chancery} 
as a permanent jurisdiction, distinct from the judges \ 


(h) I Sp. 325. 

(t) Ibid. 

U) See 17 & 18 Viet, a 125,1. 83. 
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1 and from the courts of the common law, and em- 
powered to give relief in cases which required extra- 
‘1 ordinary relief. The last-mentioned King, by an Ordinance of 
ordinance in the twenty-second year of his reign, £ mitten 
referred all such matters as were “of grace” to the grace." 
Chancellor or Keeper of the Great Seal {k)] and 
from that time, suits ^^petii^n or Wll, withmt any 
'preliminary ?mY,*1&ecame~We common course of pro- 
1 cedure before the Chancellor, %,e., in the Court of 
Chancery,—on which bill or petition being pre- j 
’ sented, if the Chancellor, on looking into it, thought 
! that the case callpd for extraordinary relief, a writ , 
called ajmt of subpoena was issued by command of j 
I the Chancellor, summoning the defendant to^ appear | 
before the Chaimry and to ANSWER the complaint^ and * 

\ to abide by the m'der of ihe court. The personal exa¬ 
mination of the bill or petition by the Chancellor 
was afterwards dispensed with, the signature of 
counsel to the bill or petition coming latterly to be 
accepted as a guarantee that the case was a proper 
one, sufficient to authorise the immediate issue of 
the writ of subpcena ( 1 ); and subsequently, by the f 
j Chancery Jurisdiction Act, 1852 (15 & 16 Viet. c. | 
j 86), the writ of subpoena to appear and to answer j 
the cSniplaint was superseded altogether, being re¬ 
placed by a mere indorsement to the like effect on 
the copy of the bill which was served on the de-' 
fendant. 

By and in consequence of the Judicature Acts, Th© modem 
1873-75, and the rules and orders from time to time Ind eVity*^ 
made thereunder, law and equity have in substance 
and effect been fused into one system, and a uniform 
s^tem of procedure in the Chancery division and 
in the Queei?sJBench division has been introduced 

(Ic) I Sp. 337. 

(0 Langdell’i Summary of ikjuity Pleading. 
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Clasaification 
of equity 
jurisdiction,— 
prior to, and 
so far also as 
affected by, 
the Supreme 
Court of Judi¬ 
cature Act, 
1873. 


and become established {m ); and upon such new pro¬ 
cedure, it will be sufficient to mention here, in order 
to complete the historical outline of the origin and 
full development of the Jurisdiction in Equity given 
above, that an action (as it is now called) in the 
Chancery division of the High Court is now com¬ 
menced, as in the Queen s Bench division, by issuing 
a wit,—which writ is, however, now of the most 
flexible character, and capable of expressing every 
form of possible claim; and then the writ may or 
may not be (but usually is) followed up by a state¬ 
ment of claim on the part of the plaintiff, such 
statement of claim corresponding (excepting in, for 
the present, immaterial respects) with the old bill or 
petition to the Lord Chancellor, and being, as here¬ 
tofore, tho first pleading properly so called on the 
part of tho plaintiff in an action, and being also of 
an even more elastic character than tho writ. 


Prior to the Judicature Acts, 1873-75, it was 
usual, in treatises on equity, to classify the various 
subject-matters fallmg within tho jurisdiction of 
equity hj relatiov to the common law, and accordingly 
to subdivide the jurisdiction by arranging these various 
subject-matters under three heads, viz., th^ exclusive, ^ 
and the aim/mryjurisdictions in equity. 
However, now, by the Supreme Court of Judicatiife 
Act, 1873, it enacted, that in every civil cause 
or matter, law and equity shall be administered con¬ 
currently ; that each division of the High Court and 
the judges thereof shall have, and shall exercise, all 
the jurisdiction of the other divisions or of the judges 
thereof, in addition to their own original or proper 
jurisdiction; and that where there is any conflict or \ 
variance between the rules of equity and the rules of I 


(m) Sea (on this Procedure) Snow, Indermaur, Gibson, <fco. 
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the common law, the rules of equity shall prevail (it). 
But by the 34th section of the Judicature Act, 1873, 
it is expressly enacted, that there sTiall be assigned 
(subject to the general provisions of the Act) to 
the Chancery division (besides other matters not 
material to specify) all causes and matters for any 
of the purposes specified in the now stating section, 
and being the following various matters, that is to 
say,— 


1. The administration of the estates of deceased 

persons; 

2. The dissolution of partnerships, and the taking 

of partnership and other accounts; 

3. The redemption and foreclosure of mortgages; 

4. The raising of portions and other charges on 

land; 

5. The sale and distribution of the proceeds of 

property subject to any lien or charge; 

6. The execution of trusts, charitable and private; 

7. The rectification, the setting aside, and the can¬ 

cellation of deeds and other written instru¬ 
ments ; 

8. Tie specific performance of contracts between 

vendors and purchasers of real estate, includ¬ 
ing contracts for leases; 

9. The partition or sale of real estates; and 

10. The wardship of infants, and the care of infants’ 
estates. 

. The effect, therefore, of the Judicature Acts is, ^ 
I nominally , to put an end to the exchmve jurisdiction, 1 
j as such, of the Court of Chancery, and to render that 
tl jurisdiction concurrent in all cases; but the effect of 


(n) 36 &; 37 Viet. 0. 66, «b. 24, 25 ; and see Newhigging Co, v. Arm- 
itrong, 13 Oh. Div. 310; Le Orange t. WAndrew, 4 Q. A D. 211. 
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I The origin¬ 
ally exclusive 
jurisdiction. 


II. The origin¬ 
ally concurrent 
jurisdiction. i 




The old dis¬ 
tinction be¬ 
tween the 
exclusive and 
the concur¬ 
rent jurisdic¬ 
tions,— 
importance of 
maintaining. 


it, practically, is to retain as exclusive all that part j 
of the jurisdiction which was originally exclusive; 
while as regards the mexihary jurisdiction of 
Chancery, the effect of these Acts is to abolish that 
jurisdiction altogether, both nominally and practi¬ 
cally ,—sell because the suitor in the Queen s Bench 
division now no longer needs the aid (auxilium) 
of the Chancery division for the proper and effec¬ 
tive conduct of his action in the Queen s Bench 
division. 

Prior to the abolition of the threefold distinction 
aforesaid, the exclusive jurisdiction of equity (and 
which must now be distinguished as the oriyimlly 
exclusive jurisdiction of equity) extended to and em¬ 
braced all those matters above specified which the 
Judicature Acts have assigned exclusively to the 
Chancery division, being generally all matters capable 
of being judicially enforced, but for which no forms 
of action were originally available at law. Further-1 
more, equity always had, even before the Judicature 
Acts, and of course still has, a concurrent jurisdiction 
with the courts of common law in every legal matter 
where no complete relief could or can be obtained at 
la\y except by circuity of action or by muteiplicity 
of suits, and complete relief could and can be given * 
in equity in one and the same action. And notwith¬ 
standing the fusion of law and equity, the distinction 
between matters which were and are respectively 
within the originally exclusive jurisdiction and the 
originally concurrent jurisdiction of equity is still one 
of vital importance,—it_^i^ egjicitccble rights and 
remedies properly so called that are enforced apd 
applied in the originally exclusive jiirisdiction, while 
it is legal rights and remedies that are enforced and 
applied in the originally concurrent jurisdiction; and 
the principles of equity differ very materially (as will 
presently be seen), according as it is sought to apply 
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them to the one or to the other of these two groups 
of rights and remedies (0). 

The now obsolete auxiliary jurisdiction of equity iii. Tiuno* 
was a jurisdiction which equity assumed to exercise junidw- 
in favour of litigants in the courts of common law, 
ill aid of the assertion of their legal rights in such 
courts, where they had an equitable title to such aid, 
and the courts of law did not themselves recognise 
such equitable title, or could not, or would not, afford 
such aid; and the kind of aid which equity afforded 
I] in such cases was principally in the matter of the 
discovery of title-deeds and other evidences of the' 

( alleged rights of the litigants,—a species of aid 
which the litigants (first becoming actual litigants) 
may now obtain from the Queen’s Bench division 
itself,—provided always they might formerly have 
obtained iTin equity, but not otherwise. 

It will be convenient to retain in these “Principles" 
the ancient threefold distinction of equity into the 
exclusive, the concurrent, and the auxiliary jurisdic¬ 
tions , for that distinction is still attended with too 
many consequences to be lightly thrown aside; and 
its retention cannot mislead the student who peruses 
this Introductory Chapter. 


(0) Blah V. Oak^ 31 Ch. Div, 196; Andrews v. Barnes, 39 Ch. Div. 
133; Rochefoucauld v. Bousteadf 1897,1 Ch. 196. 
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CHAPTER IL 

THE MAXIMS OF EQUITY. 

Equity is pre-eminently a science; and, like geometry | 
] or any other science, it starts with and assumes j 
i certain maxims, which are supposed to embody and j 
i to express the fundamental notions, or the postulates, i 
of the science. A common clement of equity per¬ 
vades each of the maxims, which sometimes gives 
them the appearance of running into each other; 
but with a little practice they are readily distinguish¬ 
able ; and it is highly necessary to keep the distinc¬ 
tions between them clear. The maxims peculiar to 
equity are the eleven following:— 

1. Equity will not, by reason of a merely technical 

defect, suffer a wrong to be without a remedy. 

2. Equity follows the law ,—jEquntas sequitur 

k()em, ** 

3. Where there are equal equities, the first in 

time shall j)rcvail. 

4. Where there is equal equity, the law must 

prevail. 

5. He who seeks equity must do equity. 

6. He who comes into equity must come with 

clean hands. 

7. Delay defeats equities,— Vir/ilantihus non dor- 

mientibm, cequitas suhvenit, 

8. Equality is equity. 

9. Equity looks to the intent rather than to the 

form. 

10. Equity looks on that as done which ought to 
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have been done, or which has been agreed or 
directed to be done; and 

II. Equity imputes an intention to fulfil an obli¬ 
gation. 

And to these eleven maxims may be added a 
further or twelfth maxim, relating, however, to the 
procedure in a court of equity, and not to the prm- 
ciples themselves of equity, viz.,— 

12. Equity acts in personam, 

I . Equity will not, by reason of a merely technical i. Equity will 

, - /Y. , 1 -11 A 7 Ti Ml not, by reason 

defect, suffer a wrong to be without a remedy. — It will of a merely 
be evident that this maxim is at the foundation of a lyct.'^s^ffer^a 
large proportion of equity jurisprudence, so far as that 
jurisprudence aims at supplying the defects which at remedy, 
one time existed in the common law. For example, an , 

; outstanding dry legal term prior in date to the plain¬ 
tiff’s title to an estate, although it was a merely 
’ technical objection, yet it would at law prior to the' 

* Satisfied Terms Act, 1845, prevented the plain -1 
tiff from recovering in ejectment; but in such a case, ^ 

, the courts of equity interposed and put the term out of j 
1 the plaintiff’s way, and even permitted him, by means 1 
j of an“ ejectment-bill,” to recover the very possession of' 

’ the land itself without regard to the term. Similarly, 1 
J in the case of a mortgagor seeking to recover an estate \ 

' or rent, ^ fact of the legal estate being in the mort¬ 
gagee, winch was a fatal defe ct at la w, was no impedi¬ 
ment in equity; and under the Judicature Act, 1873, 
sect. 25, sub-sect. 5, the rule of equity in this respect ^ 

.as now made the rule at law also. So also, where i 
. a successful plaintiff could not have legal execu- 
. tion, because of, e.g,, a prior legal mortgage, equity ' 
interposed and gave him equitable execution, or (to 
' speak more properly) “ equitable relief in the nature ^ 
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of execution'' (a), —as, e.g., by the appointment of a 
receiver; and under the Judicature Act, 1873, the 
common law also will now in a proper case issue the 
like execution, and is in the constant habit of doing 
so, in order to enforce, e.g., the recovery of judgment 
debts. This first maxim must, however, be under¬ 
stood as referring to rights which are capable of being 
judicially enforced; for many real wrongs are still not 
remediable at all, either at law or in equity, as being, 
e.g.j dammm sine injurid (b) ; also, apparent wrongs 
which are not wrongs at all, save in the imagination 
of the suitor, are, of course, not within the maxim. 


2. Equity fol* 2. Eq^iify follows the law .—This maxim has two 
lows the law. applications, according as it is attempted to 

apply it in the originally concurrent jurisdiction, or 
in the originally exclusive jurisdiction of equity; for, i 
firstly, in the originally concurrent jurisdiction, that is 
to say, as regards lepl estates, rights, and interests, 
equity was and is strictly bound by the rules oFlaw, - 
and had and has no discretion to deviate from them; i 
but, secondly, in the originally exclusive jurisdiction, 

- including for this purpose the now obsolete auxiliary 
jurisdiction also, that is to say, as regards equitable 
estates, rights, and interests, equity, although not 
strictly speaking bound by the rules of law, yet acted 
and acts in analogy to these rules, wherever an 
analogy exists; and we will illustrate these diverse 
applications of the maxim. 


(a.) Originally {a.) As rega rds leg al es tate s , it is well settled that 
JSktiou; equity follows the law in applying, e.g., all the canons 
Primogeni- of descent, and in particular the rule of primo- 

ture, and rules . i i i t i • . 7 . 

of descent geuiture, although that rule may m particular in- 
generaiiy. stances be productive of the greatest hardship totvards 

(а) Harrit v. Beauchamp Brothert, 1894, i Q. B. 801, citing In re 
Shephard, Atktnt v. Shephard, 43 Ch. D. 131. 

(б) Bay v. Brovmrtgg, 10 Ch. Div. 294, per Jamei, L.J,, at p. 305. 
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the younger members of the family, by leaving 
them, for example, without any sort of provision, 
while the eldest son may be in affluence,—which 
latter accidental circumstances create in themselves 
no equitable right or equity in favour of the youngest 
son as against the eldest, and demand no interposi¬ 
tion of the court of equity. And even where the Following the 
circumstances of the case are such as to be sufficient tiuhl 
to create an equity, then even there a court of 
equity never does break through a rule 01 law, or etiect. 
refuse to recognise it, because it has mo power and no 
discretion in the matter; but while recognising the 
rule of law, and even founding upon it and main¬ 
taining it, a court of equity will in a proper casejjet 
round about, avoid, or obviate it. For example, ify 
, an eldest son should prevent his father from execut¬ 
ing a proposed will devising an estate to his younger | 
brother, by promising to convey that estate to the 
: younger brother, and the estate accordingly descends j 
I at law to the eldest son as a € 07 isequence flowing from 
i the promise, a court of equity would, in such a case, ‘ 

^ interpose and say,—“ True it is, you (the eldest 
“ son) have the estate at law, in other words the legal 
“ estate; that we don’t deny or interfere with: hut 
‘'precimly because you have it', you will make a con- 
“ venient trustee of it for your younger brother, who 
“ (in our opinion) is equitably entitled to it,— scil. be- 
“ cause^ but for ypur promise, he would have had it.’’ 
Accordingly, in Loffus v. Maw (c), where a testator in loffxis v. Maw, 
advanced years and in ill-health induced the plaintiff, avoid- 
his niece, to reside with him as his housekeeper, on 
the verbal representation that he had left her ce rtain 
property by his will , which in f^t he ha d prepa re d and 
executed, but subs equently by a co dicil revoked ,—the / 
court directed that the trusts of the will in favour of ^ 
the niece should be performed; and held, that in cases 


(c) 3 GifiP. 592. 
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( of this kind, a representation that property is given, y 
: even though by a revocable instrument, is binding, 

’ where the person to whom the representation is made ' 
r has acted upon the faith of it to his or her detriment; ^ 
' and that it is the law of the court, grounded on such ' 

, detriment, that makes it binding; and that it does 
j not matter that the represented mode of gift is of 1 
^an essentially revocable character. And it will be 
observed, that there is here no setting aside of law, 
but merely a getting round or avoiding of the law,— 
the complete legal conveyance, effected by the opera¬ 
tive testamentary document, being left to subsist un¬ 
affected, but to subsist svhjcct to the contract in favour 
yof the niece, upon the ground that the testator had 
already during his lifetime, and to the extent of that 
contract, fettered his own otherwise free power of* 
devise {d). It is to be noted, however, as regards all • 

/ these cases, that the* representation, in order to b e 
. binding, must amount to a contract, that is to say, 

, to the representation of an existing fact with an im-* 
i plied promise that the fact shall continue {e) ; and 
where it does not ariioimt to that, but is merely a • 

' representation of an intention, it is not binding, and 
will not be any ground for avoiding the legal effect 
^ of the document {f\ 

(6.) Originally (h.) As regards equitable estates, it may be men- 

6xclu.siv6 iuriS" ^ 

diction: Woids tioned (but only briefly in this place, as the matter 

m Ss and Considered in the next following chapter), 

wiii8,-tru8ts that in construing the words of limitation of trust 

executed, and • i i i ‘n i i i 

trusts execu- estatcs in deecls and wills, at least where the trust 
‘ estate is executed, and in some cases even where it is 
executory, a court of equity follows the rule of law 


{d) Coverdale v. Eastwood, L. R. 15 Eq. 121 ; Colts v. PUkington, 
L. R. 19 Eq. 174 ; In re Applebet, Leveson v. Beales, 1891, 3 Ch. 422. 
(e) Synge v. Synge, 1894, I Q. B. 466. 

if) Eamnersley v. Be Bid, 1 2 Cl. & Fin. 45; Jor^n v. Afonq/ . 
5 Lo^ Oa. 1S5; AlEmon v, Mdddudn, S Oh, 497.’ " 
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; called the rule in Shelley s case, and also observes all 
i the other rules of law for the construction of the words 
) of limitation of legal estates {(j). But where the trust 
, estate is executory only, and the court sees an inten¬ 
tion to exclude the rules of law in the construction 
of the words of limitation, then, and in that case, 
’ the court carries out the intention in ana logy to the 
rul es of law, l^ut not in servile obedience to theni, 
where such obedience would defeat the execution of 
the intention. 


{a. and h) i^d as r egard s both legal and equit - (« and6.)Ori- 
able estates, it is instructive to observe the manner in rTita^dongm- 
which equity dealt with, and also still deals with, the 
statutes of limitation for actions and suits. Thus, ^innutlon 
while the old statutes of limitation were in their terms 


ajiplicable to courts of law only, nevertheless equity 
acted upon them by analogy, and in general refused 
relief where the statutes would Tiave been a bar; and 
now the modern statutes of limitation (3 & 4 Will. IV. 
c. 27, and 37 & 38 Viet. c. 57) are in their very terms 
applicable to courts of law and of equity indifferently. 
Apart, however, from any such statutes, and for 
reasons of its own, equity always discountenanced 
l aches ^ and held that I^hes"(where it existed) was as 
valid a defence as the positive bar of time at law; 
wterefore, in cases of equitable title to land, equity 
required, and still requires, relief to be sought within 
the same period in which an ejectment would lie at law^ 
Qi ); and in cases of personal claims, it also required, 
an d still re quires, relief to be sought within the period 
p rescribed for per^nal suits of a like nature (i); but 
1 equity goes even farther than law in this respect, and 
I upon the ground of laches applies an even stricter 
^ for while there are no cases in which equity 


{g) In re WhUton^ Lovatt v. WiJIiamon, 1894, l Ch. 661. 
(A) JBeck/ord v. Wade^ 17 Ves. 99. 

(i) Knox V. OyefL. R. 5 H. L. 656 
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gives relief where the statutes would be a bar at law, 
yet there are many cases (scil. within the originally 
exclusive jurisdiction of equity) where the statutes 
would not be a bar at law, in which equity will not¬ 
withstanding refuse relief (A:). In other words, the 
rule of equity regarding the statutes of limitation 
may be stated thus,—that in its originally exclusive i 
^jurisdiction equity never exceeds, although for reasons | 
^ of its own (such as laches, &c.) it often stops a long; 
1 way short of, or within, the limit of time prescribed at ‘ 
1 law; and that in its originally concurrent jurisdiction ’ 
1 equity never either exceeds or abridges the limit of 
1 time prescribed at law (/),—equity in its originally 
concurrent jurisdiction being a slave to law, and in 
its originally exclusive jurisdiction being free (within 
the limits of law) to give weight to considerations of 
its own. But the statutes of limitation run, in the 
general case, both at law and in equity, from the 
time of the discovery (actual or constructive) of the 
fraud (where the action is grounded on fraud), and 
not from the time of the perpetration of the fraud 
(in), —although, in actions for negligence and the like, 
it may be otherwise; but mere ignorance of any ones? 

(right of action does not, either at law or in equity,' 
< prevent the statutes from running {%). ^ 


3 Qaiprior 3. Qui prior est tempore, potior est jure .—Where 
equities are equal, the first in time shall prevail. 
This maxim has been sometimes understood as mean¬ 
ing, that a s between persons having only equ i table 
inte rest s, Qui prior est tempore, potior est jure ,—a 


(k) De Buitche v. Alt, 8 Ch. Div. 286; Blake v. Gale, 31 Ch. Div. 
196; Andrews v. Barnes, 39 Ch. Div, 133. 

( l ) FuUwood V. FvUmod, 9 Ch. Div. 176; In re Maddcver, Three 
Towns V. Maddever, 27 Ch. Div. 523 ; Rochefo ucavld v. Boustead^ 1897, 
1 Ch iq 6. 

(m) Uihhs V. Guild, 9 Q. B. D. 59; In re Crossley, Munns v. Burn, 
35 Ch. Div. 266; Moore v. Knight, 1891, I Ch. 547 ; Betkmann v . 
Rfififimunn. 1895, 2 Ch. 474. 

ains V. Buxton, 14 Ch. D. 537. 
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proposition far from being true (o); for the true [Truestatement 
I meaning of the maxim is, that, as between persons-^ 
having only equitable interests, if such equities are . 

' dl otjier rejects equal, then Qui prior est tempore,^ 

. potior est jure. In other words, in a contest between 
persons having only equitable interests, priority of 
time is the ground of preference last resortedjo; ie., 

, a court of equity will not prefer one to the other on j 
the mere ground of priority of time, until it finds, on 
an examination of their relative merits, that there is 
' no other sufficient ground of preference between them; 

X/O* Thus where A., B., C., three vendors entitled in 
I common to a piece of land, sold the land to D., and 
on the day for completion of the purchase executed 
' the deed of conveyance to D., in the body of which 
the payment of the entire purchase-money was ac¬ 
knowledged by A. and B., and also by C.; and A. 
and B., and also C., severally also signed receipts en¬ 
dorsed on the deed of conveyance for their respective 
purchase-moneys; and thereupon C. (although in fact 
he had not been paid his proportion of the purchase- 
money) negligently let D. take away the deed of con¬ 
veyance (together with the other deeds) in his bag, 
and 1). the same afternoon deposited the deeds with 
his llknkers,—the court held that, as between the 
bankers (^itable mortgag ees by d epo sit) and C. 

( unpaid vendor having equitable lien ), the bankers , 
altho ugh second in Jate, were first in right, because 
of C.\ negligence,—which negligence, it is to be ob¬ 
served, consisted in a positive act of imprudence on 
C.’s part, and that imprudence led directly to the 
bankers accepting the proffered security of the title- 
deeds (7); and but for such positive act, C. would 


(0) Loveridge v. Cooper, 3 Russ. 30. 

1 ip) Rice y. Rice. 2 Drew. ix ; Gordon v. James, 30 Ch. Div. 249; 
' National Provincial Ban^ v, Jackson, 33 Ch. Div. i. 

jq) Fa'nund v. Yorkshire Bank, 40 Ch. Div. 182 ; National Provin¬ 
cial ^m^rjaclcsQn, 33 ( 3 h. Div. i. " 
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4. Where theic 
IB equal equity, 
the law must 
prevail. 


have retained his priority (r). And here it is proper ^ 
to observe, that by the Conveyancing Act, 1881, s. 56 
(s), either tKe acknowledgment of the receipt con¬ 
tained in the body of the deed, or the endorsement of 
such receipt duly signed on the back of the deed, will 
now sufficiently protect even at law the subsequent 
purchaser or mortgagee as against t he li en of any 
unpaid vendor who has executed the deed or signed 
the endorsed _rec(ypt,— sciL where such subsequent 
ipurchaser or mortgagee has no actual notice that 
Ithe purchase-money is in fact unpaid. 

4. Where there is eq^ial equity, the law must qjre- 
mil.—li, for example, the defendant has a claim to 
the passive protection of the court, and his claim is 
equal to the claim which the plaintiff has to call for 
the active aid of the court, in such a case the court 
will do simply nothing, and accordingly the defendant 
who has the legal e.state will prevafl. Thus, in the 
case of Thornd'ike v. Hunt {t), where the trustee of a 
sum of stock for T., in pursuance of an order of the 
court made in a suit instituted by his cestui qite trust, 
T., transferred what purported to be T.’s trust funds 
into court, and the funds were thereafter treated as 
belonging to T. s estate, and the legal estate, there¬ 
fore, vested in the Accountant-General (now Pay¬ 
master-General) for the purposes of T.’s trust; and 
it afterwards appeared, that the trustee had provided 
himself with the means of paying T. s fund into court 
by fraudulently misappropriating funds which he held 
in trust for another cestui que trust, B.,—upon the 
question whether B. had a right to follow the money 
into court as against T. s estate, the court held that 


(r) Shropshire Union Railway v. The Queen, L. R. 7 Ho. Lo. 496. 

(«) 44 & 45 Viet. c. 41. 

(<) 3 De G. & Jo 563; and see Newman v. Newman, 28 Ch. Div. 674 ; 
Tatflor V. Blakeloek, 32 Ch. Div. 560 ; and London and County Bank v. 
Goddard, 1897, i Ch. 642. 
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B. had no such right; for that B.’s right or equity 
to follow the money was no greater than T. s right 
to retain it, and the circum stanc e of the legal title 
being held for T. was sufficient to create a preference 
in favour of as against B. But iwta hene, the 1 
legal title, in order to confer protection in such a j 
case, must be an absolutely complete (and not a'i 
merely indioate) legal title (a). 

The third and fourth maxims, which we have Defence of 
thus briefly illustrated, find (or used to find) their vXibk con- 
principal application in cases where the defendant 
in an action sets up the defence that he has^ur- notice, 
chased for valuable consideration withou t notice 
of the plaintiff’’s adverse title; and it is proposed 
now to deal with the various cases in which that 
defence may or may not be made available; and this 
will be most conveniently effected by means of the 
following series of rules; that is to say:— 

liule I. Where the defendant who vsets up theUrt.) riamtiff 
defence has the legal estate, a court of equity willitrbie"estftte 
grant no relief agai nst him . For nothing can be 
clearer than the general rule, that a purchaser for estate and 
valuable consideration, without notice of a prior cstatc^’>oth. 
equitable right, who obtains the legal estate at th e i. where pur- 
time of his'purchase , is entitled to priority in equity tiirieySite 
as well as at law, according to the fourth maxim, at the time of 

. . Ill his pui chase. 

Where the equities are equal, the law must prevail., 

5 Thus if A., the owner of an estate, contracts with B. 

; to sell it to him, and B. pays a part of the purchase- 
! money, but the conveyance to him is not actually 
' executed; and then A., after this contract of sale 
^ with B., makes an absolute sale and conveyance of 
' the legal estate to C., who purchases it for valuable 


(m) Rooti V. Williamsony 38 Ch. Div. 485; Pomll v. London ami Pro¬ 
vincial Bank, 1893, 2 Ch. 555. a 
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consideration without notice of B. s claim; here, j 
as C. has the legal estate in him, and has besides 
purchased bond fide for value without notice, and 
his equity to retain the estate is equal to B. s right 
to enforce his equitable claim to it, therefore the 
couit of equity refuses to give B. any relief as 
2 Where pur- against C. iVnd again, a purchaser for valuable con- 
thriegaTestate sidcratiou witliout uoticc, although he should no t 
subsequently t,he le gal est ate at_the time of his purcl^e, 

may protect him.self by suhscqueiifly getting in the 
outstanding legal estate, so long as he does not by that 
act become a party to any breach of trust {v) ; for 
the equities of both parties being equal, there is no 
reason why such a purchaser should bo deprived 
of the advantage which he subsequently obtains 
3, wheie pur- at law by superior diligence (^r). And not only 
best right to where such a purchaser has actually obtained, but 
also where he has the best right to call for, the legal 
estate, will he be entitled to the protection of 
equity (?y). For example, a purchaser for value, or. 
mortgagee, who has obtained possession of all the! 
’ title-deeds, has the best right to call for the legal! 
1 estate as against any otlier merely equitable pur- 
! chaser or mortgagee who has neglected to obtain ^ 
I such possession {z) , but where no negligence of 
this sort is imputable to the other party, neither 
would in such a case have any better right as 
against the other; and nothing but the complete 
legal estate itself would, in such latter case, confer 
priority {a). 


call for the 
legal estate 


What consti¬ 
tutes the best 
right to call 
for the legal 
estate. 


(6.) Plaintiff Rule 2. Where an application was made to the now 
estatl^aS^ obsolete jurisdiction of the court, as contra- 


(v) Saunders v. Dehew, 2 Vern. 271; Carter v. Carter, 3 K. & J. 
617 , ^gy/or v. Russell . 1891, i Ch. 8 ; 1892, A. C. 244. 

{x) ’ ^defier v, Itrmuns , 7 L. R Ch. 259. 
iy) Wilmot V. Pike, 5 Hare, 14. 

(2) Buckle V Mitchell, 18 VeB. ICX). 

(g) Mow'e v. North-Western Bank, 1891, 2 Ch. 599. 



THE MAXIMS OF EQUITY. 


25 


distinguished from its originallyjurisdiction, defendant 
j* by the possessor of a legal title, and the defendant eiute !^*^***^^* 

. pleaded he was in possession as a bond fide purchaser !,h8oiete^L"xi^ 
I for value without notice, the defence used^o be^ood, iiary junmiic- 
/ the court gave no aid to the le^l title; but 
whether the High Court would now give aid by way 
of discovery in such a case, is a question which has 
been much debated, but which appears now to be 
settled by the case of hul v. Evimrsmi (h). In order, 

- duly to understand the rule, we will refer to the 
case of BanHset v. Nosworthy (c), where to a bill filed Jiamt v Not- 
by an heir-at-law, claiming, under an alleged legal Tv'e^fy’wmpTy 
Utle, against a person claiming as purchaser from 
the devisee under the will of his ancestor, but which 
will the plaintiff alleged had been revoked, the 
prayer of the bill boing for discovery of the re¬ 
vocation of the will,—the defendant pleaded that 
he was a bond Jule purchaser for value without notice 
'of any revo cation ; and this defence was allowed. 

So again, in Wallwyn v. Lee (d), where to a bill filed Waiiwyn v. 
by a tenant in tail, in possession under a marriage foTe^'and 
settlement, claiming delivery up of certain title- «p- 
deeds, which he alleged were the title-deeds of' 
portion of the settled estate,—the defendant pleaded 
that flie plaintiff’s father, alleging himself to be 
seised in fee, and being in actual possession as ap¬ 
parent fee-simple owner, and being also in possession 
of the title-deeds as apparent fee-simple oTOer, e^- 
cuted the several m ortgages u nder which the de- 
fendant claimed, and the defendant averred that he 
had no notice of the alleged fact (if fact it was) that 
the plaintiff’s father was only tenant for life; and 
Lord Eldon held that the defence was good, and’ 
dismissed the bill. But apparently, if the plaintiff 
had in such a case shown by his own evidence, 

(6) 33 Ch. Div. 323 ; 12 App. Ca. 300. 

(c) 2 L. C. I. 

{d) 9 Ves. 24; Joyce v. De Moleynt^ 2 J. & L. 374. 
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without discovery to aid him, or if the defendant 
should unguardedly have admitted that the title- 
deeds in question were the title-deeds of the estate, 
the plaintift' would, even under the old law, have 
had judgment for their delivery up, according to 
his legal right («); and now, by and in consequence 
The pimcipie, of the Judicature Acts, the distinctions between 
by courts of common law on the one hand and courts 
lawamlequfty equity on the Other hand having been abolished, 
and complete relief being given in either class of 
court without any need of resorting to the other 
class of court,—so that relief as well as discovery 
may now in all cases be claimed in one and the 
same action, and not discovery merely in aid of the 
relief claimed in another action elsewhere, — thCj 
House of Lords, affirming the decision of the court' 
of appeal, have decided in the case of hid v. Emmer- \ 
son (/), that the principle of the decision in Eassd v.; 
Nos worthy, and the other old cases cited above, is no ‘ 
I longer applicable, but is obsolete and exploded; in 
other words, that the plea of purchase for value 
without notice is no longer any defence (in an action 
claiming relief) to making discovery of the defend¬ 
ant s title-deeds, for such discovery (it is said) is 
(M.)Ungmaiiy ancillary to the relief (y). It is to be noted also, that 
pisdSt. the m axim never had any application to ca ses where 
the. Court of Chancery, concurrently with the courts 
of common law , afforded legal relief, or even when 
it was asked for substantive equitable relief; and 
in Williams v. Lamh {h\ where to a bill tiled by a 
widow against a purchaser from her husband, claim¬ 
ing her dower, the defendant pleaded that he was a 
purchaser of the estate for value without notice of 


[e) In re Cooper, Cooper v. Vesey, 20 Ch. l)iv. 611; Manners v. Mew, 
29 Oil. Div, 725. 

(/) 33 Ch. Div. 323 ; 12 App. Ca. 300. 

ig) Lyell v. Kennedy, 8 App. Ca. 217 . Kennedy v. Lyell, 9 App. Ca. 
81 ; and see Danford v. M^Anulty, 8 App. Ca. 456. 

(A) 3 Bro. C. C. 264. 
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the vendor being married,—Lord Thurlow overruled 
the plea; and the like decision was also given in a 
suit for tithes {%). 

Ride 3. Where neither the plaintiff nor the defend- (c.) pumhif 
ant has the legal estate or the best right to call for 
it, but each has an equitable estate only, the court only defend- 
neither gave nor gives any aid or preierence to either, having equi- 
but determines their rights by reference to their 
respective dates; and this rule is well expressed by 
Lord Westbury in Phillips v. Phillips (J): “I take 
“ it to be clear, that every conveyance of an equitable 
“ interest is an innocent conveyance; that is to say, 

“ the grant of a person entitled in equity passes only 
“ that which he is justly entitled to, and no more. If, 

“ therefore, a person possessed of an equitable estate, 

“ the kfjal estate being outstanding, makes an assurance 
“ by way of mortgage, and afterwards conveys the 
“ estate to a purchaser, he can only grant to the pur- 
‘‘ chaser that which he has, namely, the estate subject 
“ to the mortgage, and no more; the subsequent 
“ grantee takes only that which is left in the grantor. 

“ Hence grantees and encumbrancers claiming only in 
“ equity take and are ranked {sciL in the absence of 
“ exceptional circumstances) according to the dates 
“ of their securities, and the maxim applies, Qiti prior 

est tempoi'c, potior est jure. The first grantee is 
''potior, that is potentior. He has a better and a 
“ superior, because a prior, equity." And here it is Notice of first 
convenient to observe, that, m ca^cs falling nithin 
this third nde, the subsequent encumbrancer or sub-1 
sequent purchaser will not acquire priority over the ] 
anterior encumbrancer, although he should have had 

{i) CoUini V. Archer, i Russ. & Ny. 284; Finch v. Shaw, 19 Bear. 

500. 

ij) 8 Jur. N. S. 145; 10 W. R. 237; 31 L. J. Ch. 321 j 5 L. T. 

N. S. 655 ; Ifarpham v. Shacklock, 19 Ch. Div. 207 ; In re Richards, 

Humber v, Richards, 45 Ch. Div. 589. 
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\ no notice of such anterior encumbrancer, assuming 
always that the anterior encumbrancer has not, by 
any positive act of negligence on his part, conduced 
to mislead the other. For example, in Ford v. White 
(A’), Avhere property in Middlesex was mortgaged to 
A., and afterwards to B., and subsequently (with 
notice of B.’s encumbrance) to TI 7 and C. registered 
his mortgage before B., and afterwards assigned it 
to I)., who liad no notice of B.’s mortgage,—it was 
held that as C. s interest was equitable, he could 
not, by assigning it to D. without notice, put D. in a 
better situation than himself; and consequently that 
D. was not entitled to priority over B., the prior 
registration by C. notwithstanding. But in such a 
case, if the property were in Yorkshire, the priorities 
between B. and C. would now (in the absence of 
actual fraud) be determined exclusively by the dates 
of the registration of their respective securities (/). 

[d.) Plaintiff ' F^de 4. Where there are circumstan ces th at give | 
eqmty meieiy to an ecpiity,” a s distinguished f rom an “ equi-1 
and not un table estate,”—for example, an etiuity to set aside a ; 

6QUltftbl6 - - i 1 4/ 

estate, defend- deed for fraiul, or to correct it for mistake or accident, 
bothTegaUnd —purchaser under the instrument puts for- 
ward the plea of purchase for valuable consideration ^ 

^ without notice of the mistake or fraud, and proves ^ 
such plea, the court will not interfere. Thus in Sturge ^ 
V. Starr (m), where a man, already married, performed : 
the ceremony of marriage with a woman, and then i 
he and she assigned her life-interest in a trust fund 
to a purchaser, it was held that, though she might 
not have executed such an instrumeut had she been 
aware of the fraud practised upon her, yet that that 
fraud could not affect the rights of the defendant, . 
who was a bond fide purchaser. This female had, 


(/t) 16 Beav. 120; Taylor v. Russell^ 1891, i Ch. 8. 

(/) 47 & 48 Vict c. 54, H8. 14, 15, stated in/ra, p. 30. 

(m) 2 My. & K. 195 ; JIarpham v. ShacJclock, 19 Ch. Div. 207. 
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doubtless, the strongest equity possible; but that 
equity, however strong iti se, was no equity as against 
the piirchaseTy who was innocent of the fraud. 

In order to complete our understanding of the The decuiue 
third and fourth maxims, it remains to consider the 
doctrine of Notice, and its effect in equity as between 
successive purchasers or mortgagees. Now no equi¬ 
table doctrine is better established than this, that the 
person who purchases an estate, although for valuable 
consideration, g^ter mlicc of a p rio r equitable estate 
or righ t, makes himself a maid fule purchaser, and will 
not be enabled, by means of the legal estate or other ¬ 
wise, to defe at such prior equitable int erest. Thus, Purchaser 
j in Potter v. blunders {n\ it was held that if a vendor’ 
should contract with two different persons successively to the 

. , , 1 £■ 1 Cl 1 • r* 0 * such 

tor the sale to each of them ot the same estate, and it claim, 
the party with whom th(‘ second contract was made 
’ had notice of the first contract, and notwithstanding 
completed his contract by taking a conveyance of the 
legal estate in pursuance of his second contract, the 
court would in a suit for specific performance by the 
first purchaser against the vendor and the second 
I purchaser, decree the latter to convoy the estate to 
5 the pfeiintiff; and similarly in In re A, D, Holnm (0), 
where a second encumbrancer on a fund in court had 
notice of the first encumbrance thereon at the time 
of taking his security, and afterwards obtained a stop- 
order on the fund before the first encumbrancer had 
; done so, the court held that the second encumbrancer 
did not thereby obtain priority. 

And to such an extent has the effect of notice been 
allowed to prevail in equity, that the policy of the old 
Registration Acts was even infringed upon by the 

(n) 6 Hare, i; and see Trinidad Asfphalie Co v. Coryat, 1896, A. C, 587. 

(0) 29 Ch. Div. 786 ; Ex'parte WhUehome, 32 Ch. l)iv. 512. 
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courts; for exaiuplo, in Le Neve v. Le Neve (p), where 
Lands in Mid- lands in a register county, ie., in Middlesex, settled 
of^noticTof^^^ on a first marriage by a deed which was not regis- 
unregistercd tcrcd, wore settled upon a second marriage, with 
notice of the former settlement, by a deed which 
was registered, it was held that the former settle-1 
I ment should be preferred in equity to the latter 1 

1 settlement. Still it always required, and (in Middle¬ 
sex) it requires, a very strong case to get over the 
effect of the Registry Acts, express notice amounting 
to fraud being required, and merely constructive 
notice not being sufficient (q) ; and as regards lands 

Lands in Yoik- in Yorkshire, it lias now been provided by the 
S uotice^r^ Yorkshire Registries Acts, 1884-85 (?•), tl^at registered 
unregistered assuranccs shall have priority inter se according to 
the dates of the registration thereof, and that the 
priorities given by the Act shall have full effect in 
all courts, and shall not be affected by actual or 
constructive notice, except in cases of actual fraud 
(sec. 14),—the provision contained in the principal 
Act, that the registration should constitute actual 
notice (sec. 15), having been repealed by the second 
Amending Act of 1885 (s); therefore these regis¬ 
tered assurances will (in the absence of actual fraud) 
be now in all cases on the same footing as registered 
judgments (t ),—taking rank inter se according to the 
dates of their respective registrations, without refer¬ 
ence to any question of notice; a prior document of a ^ 
. registrable nature, being and remaining unregistered, 

( will therefore not be able to prevail against a subse¬ 
quent document of a registrable nature, which isf 
j duly registered. But when the registered security is 

ip) 2 L. C. 35. 

((7) Lee V. Clutton, 24 W. R. 942; 45 L. J. Ch. 43; Bradley v, 
RicheSy 26 W. R. 910; 9 Ch. Div. 212. 

(r) 47 & 48 Viet. c. 54; 48 Vict. c. 4; and 48 & 49 Viet. c. 26. 

{s) 48 & 49 Vict c. 26. 

{t) Robinson v. Woodimrd, 4 De G. & Sm. 562; Proctor v. Cooper, 

2 Drew. r. 
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obtained under circumstances of ''grave moral hlam ” 
attaching to the lender, and is registered purposely 
with the view of prejudicing the prior unregistered 
security, that is "actual fraud'' within the mean¬ 
ing of the Act, and the registered document will in 
such a case have no priority (n ); also, an unregistere d 1 
. e5[uity of which the subse(puent register ed purchase r 
ha^^s no^ce will still prevail against him in all cases 
in winch it would be a fraud on his part not to hold / 
i his registered title subject thereto (v). 

It has been long settled, that if a person pur- Case of sub- 
chases for valuable consideration with notice from a 
^ersion loho bought without notice^ the second purchaser 
may (provided he obtain the legal estate or have the without 
best right to call for it) shelter himself under the 
first purchaser,—for otherwise the first or bond fide 
purchaser would be unable to deal with his property, 
and the sale of estates would be very much clogged. 

And conversely, if a person avIio buys with notice Case of sub- 
sells to a bond fide purchaser for valuable considera- SI!J[hout^*^ 
tion without notice, the latter may protect his title: 

•IT Ts 7 ^ i vendor 

e.g., where, as m Harrison v. lorth (to), A. purchased bought witl> 
an estate with notice of the plaintiff’s encumbrance, 
whick was equitable, and then sold the estate to B., 
who had no notice, and B. afterwards sold it to C., 
who had notice, the court held that, though A. and 
C. had notice, yet as B. had no notice, the plaintiff 
could not be relieved against the defendant C. But 
although formerly the purchaser for valuable con¬ 
sideration of an estate, who had notice of a voluntary 
settlement, would not have been affected by it {x), 
the words of the statute 27 Eliz. c. 4, against fraudu- 


(w) Battiion v. Hohton^ 1896, 2 Ch. 403 ; and see Trinidad Asphalit 
Co. V. Coryaty 1896, A. C. 587. 

(v) Le Neve v. Le Neve, supra; White v. Neaylon, li App. Ca. 171. 

(w) Free. Ch. 51; Att.-Gen. v. Bipkosphated Ouano Co., ii Ch. Div. 

327- 

(x) Buckle V. Mitchell, 18 Ves. 100. 
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What consti¬ 
tutes notice. 


Actual notice. 


Constructive 

notice. 


lent conveyances, having so provided, he would now 
be aftected thereby (y). 

The notice which is to affect in equity a subse¬ 
quent purchaser or mortgagee in the way above 
indicated, may be either actual or constructive,— 
constructive notice having, in general, the same 
effect as actual notice (z), although in exceptional 
cases constructive notice may not always have the 
effect of actual notice (ff). And firstly, as regards 
actual notice, it suffices to say, that in order to 
make it binding, it must be given by a person in¬ 
terested in the property, and in the course of the 
negotiations (^), and to a person in his official capacity 
(c); and vague reports from persons not interested 
in the property or given to a person in his private 
and not in his official capacity (t), will not amount to 
actual notice, and further, a mere assertion of title 
in some other person, or a mere general claim of title 
by some other person, does not amount to actual 
notice of such other title ((/); but if the knowledge,» 
I from whatsoever source derived, is of a kind to operate j 
upon the mind of any rational man, or man of business, ‘ 
j and to make him act with reference to it, then it will . 
! amount to actual notice (e). Secondly, as regards 
constructive notice, that is in its nature no more than 
evidence of notice, the weight of the evidence being 
such that the court imputes to the purchaser that he 
had notice (/); whence also constructive notice has 
been sometimes called imputed notice. In Jones v. 


(y) 56 & 57 Vict. c. 22. 

(z) Prosser v. Rice, 28 Beav. 68. 

(а) P. 30, swpra. 

(б) Barnhait v. Oreemhidds, 9 Moo. P. C. 18. 

(c) Socid^Generale v. Tramways Union Co., 14 Q. B. D. 424; Simpson 
V. Mdsons Bank, 1895, A. C. 270. 

{d) Sugd. V. & P. 755. 

(c) Lloyd V. Banks, L. R. 3 Cb. 488; Agra Bank v. Barry, L. R. 7 
H. L, 135 ; Arden v. Arden, 29 Ch. Div. 702. 

(/) Plumb V. Fluitt, 2 Anst. 438; Henderson v. Graves, 2 E. & A. 9. 
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Smith (g), Wigram, V.C., thus expressed himself upon Jonetv. Smith 
the subject: “ I believe I may, with sufficient ac- ^Tve'^noticrof 
“ curacy for present purposes, assert that the cases in 
“ which constructive notice has been established re- 
“ solve themselves into two classes. Firstly, cases in i. where 
1 “ which the party charged has had actual notice that 
“ the property in dispute was in fact charged, encum- 
“ bered, or in some way affected, and the court has nonce of other 
“ thereupon bound him with constructive notice of 
“ facts and instruments to a knowledge of which he 
“ would have been led by an inquiry into the charge, 

' “ encumbrance, or other circumstance affecting the 
{ “ property, of which he had actual notice; and, 2. where m* 

^ “ Secondly, cases in which the court has been satisfied, posefy^rvoided 
I “ from the evidence before it, that the party charged 

. . y . ® notice. 

i “ had designedly abstained from inquiring, for the 
“ very purpose of avoiding notice,—a purpose which, 

“ if proved, would clearly show that he had a suspi- 
“ cion of the truth, and a wilful determination not to 
“ learn it. But if there is neither on the one hand 
“ actual notice that the property is in some way 
“ affected, nor on the other hand any such wilful 
“ turning away from a knowledge of facts which the But mere want 
“ res gestm would suggest to a prudent mind, but not conXu^ 

“ therefis merely a want of c^iution, as distinguished tive notice. 

“ from wilful blindness, then the doctrine of con- 
“ structive notice will not apply; and in such latter 
“ case, the purchaser will, in equity, be considered, 

“ as in fact he is, a ho 7 id fide purchaser without 
“ notice.” 

As an illustration of the first of these two kinds of Examples of 
constructive notice may be cited the case of Bisco v. notice. 

Earl of Banbury (A),—being a case in which the pur-1 
{\ chaser had actual notice of a specific mortgage, the | 


(y) I Hare, 55 ; Williams v. Willmms, 17 Ch. Div. 437. 

(h) I Ch. Ca. 287 , Ware v. Jigmont, 4 De G. M. & 6.473; National 
Provincial Bank v. Jackson^ 33 Ch. Div. i. 

C 
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Example of 
mere want 
of caution. 




I deed creating this mortgage referring also to other en- > 
I cumbrances; and the court held, that the purchaser, 

J knowing of the specific mortgage, ought to have in- | 
I spected the deed, which would have led him to a ; 
knowledge of the other deeds, and in that way the I 
' whole case must have been discovered by him. As 
an illustration of the second of the two kinds of con¬ 
structive notice may be cited the case of Birch v. 
Ellamcs (i ),—being a case in which the title-deeds of i 
^an estate were deposited with the plaintifif by way of 
' security, and the defendant, fourteen years after, upon 
‘the eve of the bankruptcy of the mortgagor, took a 
. mortgage, with actual notice of the deposit with the 
plaintiff, but without inquiring the purpose for which ; 
the deposit was made; and the court decreed for the * 

I plaintiff (k). And in explanation of what the court 
considers mere want of caution not amounting to con¬ 
structive notice, it may be mentioned, that the mere ] 
absence of title-deeds has never been held sufficient i 
per se to affect a person with notice, if he has bond fide 
i inquired for the deeds, and a reasonable excuse has' 

1 been given for the non-delivery of them; for in that 
case the court cannot impute either fraud or gross 
and wilful negligence to him (/). Smis, if he omit all 
inquiry as to the title-deeds (m),—unless in the case 
of registered lands (n), or of copyhold lands; but 
note, that in mercantile transactions, the doctrine of 
constructive notice of the contents of one document 
from the reference thereto in another document {e.g , 
in the contract), is not applicable (o). 


(t) 2 Anstr. 427. 

(it) Whtebread v. Jordan i Y. & C. Ex. Ca. 303; Englith and 
Scottish Mercemtile v. Brunton^ 1892, 2 Q. B. I, 700; /n re New Chile 
Odd Mining Co,, W. N. 1892, L. 93. 

{ 1 ) HewUt V. LoosemorCf 9 Hare, 449; Spencer v. Clarke, 9 Ch. 
Div. 137. 

(m) Worthington v. Morgan, 16 Sim. 547. 

(n) Lee v. Clutton, 24 W. R. 942. 

(0) Manchester Trust v. Furness, 1895, 2 Q. B. 539, following iondon 
JoiiU Stock Bank v. Simmons, 1892, A. 0. 201. 
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A lessee has constructive notice of his lessor s title Lessee has 
(p ); for if a man Avho purchases a fee-simple is bound 
to look into the title in a regular way, so also is a 
man who takes a lease for i ooo years, or for twenty- 
one years, or any other lease. The notice which' 

' affects lessees is usually notice of .some restrictive cove- - 
! nant affecting the lessor s title: and the most express . 

, statement made by the lessor to the lessee that there 
are no such restrictive covenants will not save the 
I lessee from being affected with constructive notice of ^ 
i them, if there are any (q). Before the Vendor and 
Purchaser Act, 1874, the lessee was frequently de¬ 
barred from looking into the lessor's title, and since ? 

» that Act he cannot look into that title unless he 1 
expressly stipulate to see it; but in either case, his 
not looking into the lessors title amounts to the 
same thing as closing his eyes to avoid inquiry, and 
although he is or may be neither fraudulent nor 
negligent in so doing, still he must take the conse¬ 
quences of the constructive notice Ashieli the law^ 
imputes to him in such a case (r). Also, knowledge Notice of occu- 
by the purchaser that the land is in the occupation anc}^,-dfe^cT 
or tenancy of any one is constructive notice of the 
terms of such occupation or tenancy, so far as such 
terms may affect the land (s): also, knowledge by 
the purchaser that the tenants in occupation pay 
their rents to some particular person other than the 
assuming vendor, is constructive notice of the right 
or title of such other person, of whatever quality or 
worth such right or title may prove to be (/),—un¬ 
less, of course, the usual effect of such notice should 
be otherwise got rid of. 


{p) Fidden v. Slater, L K. 7 Eq. 523. 

(9) Patman v. Harland, 17 Ch. I)iv. 353 ; In rc Cox and Neve's Con¬ 
tract, 1891, 2Ch. 109. 

(r) Patman v. Ilarland, supra; Carter v. Williams, L. R. 9Eq 678 ; 
Alien V. Seckham, 11 Ch. l)iv. 790. 

(«) Daniels v. Davison, 16 Ves. 249 ; Caballero v. Plenty, L. R. 9 Ch. 
App. 447. 

(t) Bailey v,Riehardton,()I[a.'j24; Knightv.Boivyer,2DeG.&.J0.^21 
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3. Notice to There is a third species of constructive notice, to 
^ticetophn- wit, noticG to the agent, which is sometimes held 
and wl^rn^not. constructive notice to his principal; and this 
is generally so where the same agent is concerned 
(in the case of sales) for both vendor and purchaser 
(if), or (in the case of mortgages) for both lender and 
borrower (r). But the imputation of constructive 
notice being in this case also merely a presumption 
of fact, it is manifest that the presumption may bo 
rebutted, r.//., by showing that the agent was design¬ 
ing a fraud, the success of which required that ho 
should not communicate to the principal the notice 
which he himself had or which he himself re¬ 
ceived (x ),—a principle recognised also in the Partner¬ 
ship Act, 1890 (//), which enacts that notice to an 
active partner is notice to all the partners, unless 
the active partner is desajninfj a fraud. Also, whore the 
common agent is, e.g., the secretary of both the bor¬ 
rowing and the lending company, and he has per¬ 
sonal notice of some irregularity which, if known to 
the lending company before the loan, would be fatal 
to the validity of the loan, and he fails to com¬ 
municate his knowledge of the irregularity to the 
lending company, but is not otherwise guilty of any 
fraud, the court will not impute to the lending 
company a knowledge of the irregularity (^),— Sell., 
because the lending company may reasonably assume, 
that all preliminaries to the loan, being matters of 


(m) Spencer v. Topham, 2 Jur. N S. 865 ; and see Saffron Walden 
Building Society v. Rayner, 10 Ch. l)iv. 696 (notice to the solicitor of 
mortgagees); Hallows v. Lloyd, 39 Ch, Div. 686 (notice to retiring 
trustees); and In re Wyatt, White v. Ellis, 1892, I Ch. 188, and (sub 
nomine Wa>d v. Duncomhe), 1893, 3^9 (notice to one of two 

trustees). 

(f) In re Hampshire Land Co., 1896, 2 Ch. 743. 

(x) Allen V. Lord Southampton, Banfathe^’s claim, 16 Ch. Div. 178 ; 
Cave V. Cave, \ 5 Ch. Div. 639. 
iy) 53 & 54 Viet. c. 39, 8. 16. 

(z) In re Hampshire Land Co., supra; Simpson v. Molsons' Bank, 
supra. 
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internal management of the borrowing company, 
have been duly observed (a). 

Moreover, notice to counsel, agents, or solicitors, Duty of agent 
in order to affect in equity their several principals, 
must be notice of something whic h they couhl^^ pnucipa^*^ 
reasonably expected both to remember and to 
ment ion; and it is commonly said, therefore, that 
the notice must have been given or imparted to 
them in_the same transaction, ^hough if one 
transaction bo closely followed by and connected 
with another^ then the second transaction will usually 
be^considered the same transaction, it being reason¬ 
able to so consider it (b). And when it is said that 
the notice must be of something which an agent 
could be reasonably expected to mention as well as 
to remember, it is intended that the knowledge u 
so material to that transaction as to rnahe it the DUTY 
of the agent to coninnimcatc it to his principal; where¬ 
fore, as was observed in Wglic v. Pollen (c), the 
transferee of a first mortgage would not be affected 
his solicitors knowledge of an encumbrance 
snhseq uenf to the first mortgage, so as to prevent the 
transferee from afterwards making further advances, 
nich knowledge not being material to the business 
qf the transfer, for which business alone the solicitor 
acted ; but in such a case, if the transferee had hnd 
actual notice of the subsequent encumbrance, he 
could not have safely made the further advances. 

And it has now been provided generally, by the Constructive 
Conveyancing Act, 1882 (d), that a purchaser shall Under the Con- 
not be affected by notice, unless the instrument or vevancing Act, 


(а) Jioyal Binthh Bank v. Turquaiut, 6 Kl. k B 1 327. 

(б) fuller V. Bennet, 2 Hare, 394. 

(c) 7,2 L. J. (Ch.) N. S. 782; and see Bradley v. Rklm^ 9 Ch. Div. 
212; Kettlewell v. Watson^ 21 Ch. Div. 68$; 26 Ch. Div. 501; and 
Conveyancing Act. 1882, s. 3. 

(d) 45 & 46 Viet. c. 39 ; In re Cousins, 31 Ch. Div. p. 71; Bailey v. 
Barnes, 1894, i Ch. 25. 
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. thing is within his own knowledge, or would have 
1 come to his knowledge if reasonable inquiries and 
I inspections had been made by him, or unless in the 
\same transaction it has come to the knowledge of his 
I counsel as such, or to the knowledge of his solicitor 
I or other agent as such, or would have come to the 
knowledge of his solicitor or other agent as such if 
reasonable inquiries and inspections had been made 
by such solicitor or agent (c). 


Maxims of 
equity,—three 
characteiistic 
maxims. 


Returning now to the consideration of the maxims 
of equity, the next three in order, namely,--(5.) He 
who seeks equity must do equity, (6.) lie who 
comes into equity must come with clean hands; 
and (7.) Equity aids the vigilant, not the indolent, 
or, in other words, Delay defeats equities, — these 
three maxims may be viewed as together illustrating 
the distinctive and governing principle of equity, 
that nothing can call forth the court into activity 
but conscience, good faith, and personal diligence, 
but we must illustrate eacdi of the three maxims 
separately. 


5. He who 5. In illustration of the maxim, “//e who seels 
rausUWquiity, lio equity',' iiuiy be mentioned thcirukis 

—illustrations w]^ich iiscd to govcm, and which (so far as they 
have room to operate) still govern, what is termed 
(a.) Mairied the wife’s “equity to a settlement.” The general' 
eqTty^to a f fulc of the old commoii law was, that when a woman 
settiemeut. , married, all her personal property (not 
(to, or otherwise belonging to her for, 
i use) passed to her husband; and therefore all her 
choses in action which he could reduce into pos¬ 
session without the aid of a court of equity, and 
also all her things in possession, he might realise 
and take to his own use absolutely; but the moment 


being settled , 
her separate ^ 


[e) Sheffield v. London Joint Stock Bank, 13 App. Ca. 333. 
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! he was obliged to ask the assistance of a court of ’ 

» equity for that purpose, the court told him, “We | 

I “ will help you to get the money on condition that! 

' “ you make a fair settlement out of it for the j 
, “ benefit of your wife and children, and otherwise we ^ 

I “ will not aid you at all ” (/). And again, where a (6.) Person 
person having a title to an estate knowingly suffers 
some third person (who is ignorant of his title) to compensation, 
expend money upon the estate, either in buildings 
or in other improvements, and then afterwards asserts 
his title to the estate, together with the buildings or 
iinprovenients thereon,—although upon his proving ^ 

■his title, judgment that he recover possession of 
the estate would be given for him at law, still in ! 
equity, and now also in a court of law, such third 
person would be entitled to be reimbursed his ex- 
'penditure, either by pecuniary compensation or other- 
' wise, and if, c.g,, he were a lessee under a defective | 
lease, ho might have a confirmation of his lease (y). » 

6. In illustration of the maxim, “ He who comes e He who 
into equity must come %oith clean handsf may be cited equity must 
Overton v. Banister ih), where an infant, fraudulently 
concealing his age, obtained from his trustees part iilustiation of 
of a Sum of stock to which he was entitled on 
coming of age; and when of age, a few months 
after, he applied for and received the residue of 
such stock, and then afterwards instituted a suit 
to compel the trustees to pay over again the portion 
of the stock which had been improperly paid during 
his minority; but the court held, that neither the 
infant nor his assignees could enforce payment over 
again of the stock paid during the minority {i). 

if) Sturgis v. Champneys, 5 My. & Cr. 105. 

(g) Hallett v. Martin, 24 Ch. Div. 624; Mamsden v. Dyson^ L. R. I 
H. L. 129; Powell v. Thomas, 6 Ha. 300. 

( 4 ) 3 Hare, 503. 

(t) Salvage v. Foster, 9 Mod. 35 ; Nelson v. Stocker, 4 De 6. & Jo. 

458, 464- 
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7. Delay de¬ 
feats equities, 
—illustration 
of this maxim 


8 Equality 
is equity,— 
illustrations of 
this maxim 


(a.) Purchase- 
money 
advanced in 
unequal 

■hares. 


7. The third of the three connected maxims, viz., 
“ Delay defeats equities^ or (as it is otherwise expressed) 
''Equity aids the vigdant, not the indolentf may be 
briefly summed up in the language of Lord Camden 
in Smith v. Clay (h) “ A court of equity, which is 
“never active in relief against conscience or public 
“ convenience, has always refused its aid to stale de- 
“ mands, where the party has slept upon his rights 
“for a great length of time; for nothing can call 
“ fortli this court into activity but conscience, good 
“faith, and reasonable diligence” (/). And it may 
be added, that even a comparatively short period of 
delay, not satisfactorily accounted for, also tells heavily 
against a plaintiff in equity suing in respect of an 
equitable right or for equitable relief. Also, laches 
is imputable to reversioners even {m), but not so 
readily. 


8. Equality is equity. —This maxim is perhaps no¬ 
where so clearly illustrated as in the case of joint 
purchases and joint mortgages. For although if two 
persons advance and pay the purchase-money of an 
estate in equal portions, and take a conveyance to 
them and their heirs, that is a joint-tenancy ajb law, 
and the survivor will in such a case, at law and 
also in equity, take the whole estate, yet wherever 
circumstances occur which a court of equity can lay 
hold of to prevent the incident of survivorship, the 
court will readily do so; for joint-tenancy is not 
favoured in equity. Thus, in Lake v. Cihson (n), it 
was laid down, that where two or more purchase 


(k) 3 Bro. C. C. 460, note. 

(i) Wright V. Va/nderptank, 2 K. & J. I; 8 De G. M. & G. 133 ; 
Leaver v. Bidder, 32 Beav. i ; Strange v. Books, 4 Giff. 408. 

(m) Life Association of Scotland v. Sidddl, 3 De G. F. &; Jo. 271; 
and consider How v. Earl Winterton, 1896, 2 Ch. 626. 

(n) I L. C. 198; and see Partnership Act, 1890 (53 & 54 Viet. c. 
39), 8. 20, sub-sec. 2. 
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lands, and advance the purchase-money in unequal 
shares, and this appears on the deed itself, the mere 
circumstance of the inequality in the sums respec¬ 
tively advanced makes them in the nature oipartTien; 
and however the legal estate may survive, yet the 
survivor will in equity be considered as a trustee for 
the other in proportion to the sum advanced by him, 
and of course a trustee also for himself in proportion 
to his own original share. So, again, if two persons 
advance a sum of money, whether in equal or in 
unequal shares, by way of mortgage, and take the 
mortgage to them jointly, and one of them dies, the 
survivor shall not in equity have the whole money 
due on the mortgage; but the representative of the 
deceased mortgagee shall have his proportion as a 
trust; for the mere circumstance that the transaction 
is a loan is considered by the court to repel the pre¬ 
sumption of an intention to hold the mortgage as a 
joint-tenancy (0); nor will the court treat the mort¬ 
gage as joint, although it should contain an express 
clause to the effect that the money belongs to the 
lenders on a joint account (j)). Also, even in the 
case of a purchase, enuring both at law and in equity 
as a joint purchase, equity will treat a mere covenant 
to alieBi as a severance of the jointure iq\ and so 
will exclude the legal incident of survivorship. 


9. Equity looks to the intent rather than to the 
form !'— Although this principle, even before the 
recent fusion of law and equity, was fully recognised 
in the common law, yet it received in equity its 
fullest application; for equity would in no case per¬ 
mit the veil of form to hide the true effect or inten- 


(0) Ridden v. Vallier, 2 Vea. Sr. 258; Morley v. Bird, 3 Ves. 361. 

(p) In re Jackson, Smith v. Sibthorpe, 34 Ch, Div, 732. 

(q) Hewett v. HaiUU, 1894, i Ch. 362. 


{6 ) Money 
advanced on 
mortgage in 
equal or m wn- 
equal shares. 


9. Equity looks 
to the intent 
1 ather than 
to the form,— 
illustration of 
this maxim. 
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10, Equity 
looks on that 
as done which 
ought to have 
been done,— 
illustiation of 
this maxim. 


tion of the transaction ,—non quod dictim sed quod 
factum inspicienduyn esf. Thus equity will in general 
relieve against a penalty or a forfeiture; and if, e.g., 
it is satisfied that the sum of money specified in a 
bond is penal, it will refuse to enforce payment there¬ 
of in full, even though the parties may expressly state 
in the bond that the specified sum is not by way 
of penalty, but is to be held as the ascertained or 
‘‘ liquidated damages ” for breach of the condition of 
the bond. And to this maxim may also be referred 
the equitable doctrines that govern mortgages; and 
nowhere perhaps more than in these latter was the 
ancient divergence of equity from the common law 
so strongly and clearly exhibited (r). 

10 . '‘Equity looks on that as done which ought to 
have been done !’—The true meaning of this maxim is,f 
; that equity will treat the subject-matter of a contract, 
;as to its consequences and incidents, in the same 
I manner as if the act contemplated in the contract' 
lof the parties had been completely executed. But 
equity will not thus act in favour of all persons, c.g., 
not in favour of volunteers (.s), but only in favour 
of a limited class of persons, chiefly purchasers for 
value, including lessees and mortgagees, whom ^uity 
regards with considerable affection. Thus all agree¬ 
ments are considered as performed which are made 
for a valuable consideration, in favour of persons 
entitled to insist upon their performance; and they 
are, in fact, considered as done at the time when, 
according to the tenor of the contract, they ought to 
have been done; and for most purposes they are 
deemed (as from that time) to have the same conse¬ 
quences attached to them as if they were completely 


(r) Peachy v. Duke of Somerset, 2 L. C. i lOo. 

(s) Jefferys v. Jefferys, Cr. & Phil. 138 ; Chetwynd v. Morgan, 31 Ch. 
Div. 596. 
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executed (t). And so also money by deed covenanted, i 
I or by will directed, to be laid out in land, is treated; 
as already land in equity, from the moment that! 
the deed and will respectively take effect; andl 
conversely, where land is by agreement contracted, or • 

•by will directed, to be sold, it is considered and treated; 
as money,—this being a (wmrsion in equity. 

11. Equity imputes an intention to fulfil an ohli- n. Equity 
gation." —Where a man is under an obligation to do mtenqon to 
some act, and he does some other act which is of a 

kind capable of being considered as a fulfilment of tration of thig 
his obligation, such latter act shall be so considered; 
because it is right to put the most favourable construc¬ 
tion on the acts of others, and to presume that a man 
intends to be just before he is generous (?i). Thus if, 
on his in.arriage, a husband covenants to pay to the 
trustees of his marriage settlement the sum of 2000, 
to be laid out in land in the county of D., and to be 
settled upon the trusts of the settlement; there, al¬ 
though he never pays the money to the trustees, but 
after the marriage he himself purchases land in the 
specified county, and takes a conveyance thereof to 
himself in fee, and then dies intestate, without bring¬ 
ing thb lands into settlement,—yet the purchased 
lands shall be considered as purchased by the husband 
in pursuance of his covenant, and liable accordingly 
to the trusts of the settlement (v),—this being a satis¬ 
faction or performance in equity. 

12. '‘Equity acts in personam.”—This is a maxim 12. Equity acts 
which is descriptive of the procedure in a court of 

equity; and it is not otherwise a maxim or principle this maxim. 


[t) Walsh V, Lonsdale^ 21 Ch. Div. 9; Stoain v. Aym^ 2i Q. B. D. 
289; FosUr v. ReeveSy 1892, 2 Q. B. 255. * 

(m) 2 Sp. 204. 

(v) Sowdtn V. Sowden, i Bro. C. C. 582. 
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of equity itself. The maxim is one of very great 
importance to the student to understand, and its ex¬ 
planation and illustration may be very useful. In the 
case of Penn v. Lord Baltimore (a;), which was a suit 
regarding land in the United States {soil beyond the 
jurisdiction of the English Court of Chancery), Lord 
Chancellor Hardwicke stated (in effect) as follows: 
“ The strict primary decree in this court, as a court 
“ of equity, is in 'personam; and although this court 
“cannot (in the case of lands situate without the 
“jurisdiction of the court) issue execution in rem, ejj., 
“by clegit, still I can enforce the judgment of the 
“ court (which is in personam) by process in personam, 
“ e.g., by attachment of the person when the person 
“ is within the jurisdiction, or by sequestration of the 
“goods or lands of the defendant when these are 
“ within the jurisdiction of the court, until the defend- 
“ ant do comply with the order or judgment of the 
“ court, which is against himself the defendant per- 
“ sonalhj, to do or cause to he done or to abstain from 
“ doing, some act ” And agreeably with the judgment 
of Lord Hardwicke in that case, the court is in the 
habit of entertaining actions, and of giving judgment 
therein, for an account of rents and profits; and 
for specific performance, and for an injunction (y ); 
and for the foreclosure of mortgages {z) ; and for the 
execution of conveyances, &c., regarding lands situate 
abroad, and whether within the Queen’s dominions 
or not; and by the Trustee Act, 1893, s. 41 (a), the 
court is enabled to make vesting orders as to land 
(and personal estate) whenever situate in any part of 
the Queen’s dominions (other than Scotland). But if 


{x) I Ves, 444 ; 2 L. C. 837. 

(y) Ex parte Pollard, l Mont. & Ch. 239; Mercantile Investment Co. 
V, Jiivev Plate Co , 1892, 2 Ch. 303. 

[z) Toller v. Carteret, 2 Vern. 494 ; Paget v. Ede, L. R. 18 Eq. 118 : 
Colyer v. Finch, 5 H. L Ca. 905. 

(a) 56 & 57 Viet. c. 53 ; and see 57 & 58 Vjct. c. lo, s. 2. 
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the very title itself to the lands is in question (b), 
the court will not assert its jurisdiction, for that is 
a question exclusively appropriate for the law of the 
country in which the property is situate {sciL, the lex 
loci rei sitw). 


{h) In re Hawthorne, Grahame v. Massey, 23 Ch. Div. 743; De Sousa 
V. British South Africa Co., 1892, 2 Q. B. 358. 



( 46 ) 


Feoffment, 
with livery of 
seiiiiD. 


Uses arise 
temp, Edw. 
III. 


PART 11. 

THE ORIGINALLY EXCLUSIVE 
JURISDICTION 


CHAPTER L 

TRUSTS GENERALLY. 

Anciently, a simple gift of lands to a person and 
Ids heirs, accompanied by livery of seisin, was all 
that was necessary to convey to that person an 
estate in fee-simple in the lands; and no considera¬ 
tion was necessary for the completeness of the gift; 
nor was any estate then known save only the estate 
at law. However, about the close of the reign of 
Edward III., a new species of estate unknown to 
the common law sprung into existence; for the 
Statutes of Mortmain having prohibited lands from 
being given for religious purposes, the lawyers (true 
to their constant habit) hit upon a moans of evading 
them, the device they adopted being that, of taking 
grants or making feoffments to third persons to the 
use of the religious houses- (a ); and in process of 
time, such grants or feoffments to one person to the 
use of another became usual even where no question 
of religion entered. And in the case of all such 
grants and feoffments, although the person, and he 
only, to whom the seisin was delivered, was at law 


(a) 2 Bl. Com. 328. 
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considered the owner of the land, still in equity the Chancellors 
mere delivery of the seisin was not deemed at all con- ive* 
elusive of the beneficial rights of the feoffee. Equity conscience, 
wiis unable, it is true, to take from such feoffee the title 
which he possessed at law, became equity never sets aside, 
however much it may avoid, the law; but equity could 
and did compel the feoffee to make use of his legal 
title for the benefit of the person who had the better 
claim to the benefit thereof. Thus, if A. conveyed 
land to B. to the use of C., this declaration of the use 
was held to charge the conscience of B.; and therefore, 
if B. refused to account to his cestin que use [i.e., he Uses not re- 
to whose use the property was conveyed, viz. C.] for common Taw. 
the profits, this was a breach of confidence on the 
part of B., for which the common law indeed gave no 
redress, not recognising G. at all, but only B., as the 
owner of the laud (/>), but for which the Court of 
Chancery did give C. redress, extorting a disclosure 
from B. upon his oath of the nature and extent of the uses recog- 
confidence reposed in him, and enforcing a strict dis- 
charge of the duties of his trust; and from the period 
when the right of C. became thus cognisable in the 
Court of Chancery, C. became in fact the equitable 
or true and beneficial owner, and B. remained merely 
; the legal owner. 

By the introduction of the device of uses, many of Opportunities 

ji *1 A *1 i* for tll6 £ll)US6 

the rules and incidents oi property were in danger ot of the use. 
being defeated; e.g., the factious baron (it was £aid)! 
might vest his estate at law in friends, and after-• 
wards commit treason with impunity; and the or-» 

; dinary proprietor, adopting the same precaution, 
might enjoy and also dispose of the beneficial in¬ 
terest, regardless of his lord, and regardless also of 
the common law (c). But the legitimate advantages 


(6) 4 Edw. IV. 

(c) Hayes’ Intro. 34, 35. 



48 ihe originally exclusive jurisdiction. 

arising from the use greatly outweighed its legal 
disadvantages; and of these advantages, the powerr 
of disposing of lands by will, a power properly in-' 
cident to ownership, was one of the most valuable ^ 
.and important, for while the land itself was not 
devisable, the use of the land was so; and the legal 
, owner was bound in equity to observe the testa- 
‘ mentary destination of the use (d). However, the 
' statute of inroads which uses had made, and were still making, 
viiL ancient law of tenure, induced the Legislature 

couverted the iq p.^gg ^ statute for tlieii' rct^idatiou, viz., the Statute 

use into the ^ ^ . 

legal estate, 01 Uscs (g); by whicli statuto It was enacted, that 
law. ^^*^*^ *^*^ where any person or persons should stand seised of 
, any lands or other hereditaments to the use, confi¬ 
dence, or trust of any other person or persons, the 
persons that had any such use, confidence, or trust 
(by which were meant the persons beneficially en-1 
titled) should be deemed in lawful seisin and posses-, 
sion of the same lands and hereditaments for such j 
estates as they had the use, trust, or confidence;! 
that is to say, the vst became converted into the ^ 
land; the use by virtue of the statute was the land. 
And it did not matter, for this purpose, whether the 
use was expressed in words, or was merely implied 
I. Express use. froDi the circumstauces of the case; for supposing 
a feoffment made to A. and his heirs to the use of 
B. and his heirs, A., who would before the statute 
have had an estate in fee-simple at law, now took 
no permanent estate, but by virtue of the statuto 
was a mere conduit-pipe for conveying the legal 
estate to B.; and supposing a feoffment made by 
X. to A. and his heirs simply, without any expression 
of the use, and without any consideration, X., the 
feoffor, would in this case, before the statute, have 
been held in equity to have the use by implication 


(rf) Hayes’ Intro. 36. 

{<) 27 Hen. VIIL c. 10. 
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for want of any valuable consideration to pass it 
to the feoffee, and for want of any express use to 
vest it in the cestui que vm ; therefore, after the 
statute, X., the feoffor, having the implied use, was 
deemed in lawful seisin and possession of the land.- 
And consequently, by such latter feoffment, although 
livery of seisin was duly made to A., yet no estate 
passed to A.; for the moment A. obtained the estate, 
he held it as a mere conduit-pipe for conveying it 
back to X., the feoffor, and the same moment in¬ 
stantly came the statute and gave to the feoffor, 
who had the implied use, the seisin and possession 
also; and the use was said to result to X. (/),—so 
much so, that X. was held to be in again of his 
old estate,—the intervening feoffment, with all its 
heavy formalities, reckojiing for nothing. And with The oonsidera- 
regard to the question, what was a sufficient coI^ 
sideration moving from the feoffee to the feoffor respiting use. 
to prevent the implication of such a resulting use 
as that lastly before exemplified, although it was 
anciently the rule, even in equity, that any valuable 
consideration, however trifling, was sufficient to en¬ 
title the feoffee to retain for his own benefit ab¬ 
solutely the lands of which he was enfeoffed (g); 
yet atPthe present day the courts of equity take a 
different view, and will not regard as a sufficient 
consideration a merely trifling or nominal considera 
tion, eg., the customary five shillings’ consideration, 
but will in general in such a case order the grantee, 
under a voluntary or practically voluntary convey¬ 
ance, to hold merely as a trustee for the grantor; 
and at all events, the onus is upon the grantee in 
such a case to prove the intention of a beneficial gift 
to him,—failing which proof, the grantor will take 
back the beneficial or equitable estate, although 


(/) I Sand. Ua. 99, loo. 
(^) Ibid., 59, 62. 
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the estate at law may continue vested in the 
grantee (A). 

statute of The professed object of the Statute of Uses was 
completely to extirpate the doctrine of uses and 
trusts; but the statute, so far from effecting that 
object, rather gave a fresh stimulus to uses and trusts, 
and in this wise, namely,—the common law judges 
having determined that if A., the legal owner, was 
directed to hold the land to the use of B., to the use 
“No use upon of C., the statute would carry the land to B. at law, 
farther; for the use in favour of C. 
was “ a use upon a use,” a second use upon or 
after a first use, Avhich the statute had no remaining 
energy to reach (t ),—therefore equity, considering the 
plain intention of the gift, held that the use in favour 
of C. should have full effect as the equitable estate; 
and consequently after the passing of the statute, in 
order to create an interest purely equitable, nothing 
more was necessary than to limit a use upon a use, or 
but such to declare a second use. For example, if A. sold land 

the tiust to B., and B. desired to have the legal estate vested in 

C. in trust for B., the object was effected by A.’s con¬ 
veying the land to X. to the use of C. to the use of, 
B.; and by such conveyance the land passed tcX. by 
the old common law, and the first use, being that in j 
favour of C., carried the legal estate to C. by virtue of * 
the statute, and the second use, being that in favour 
of B., was the estate in equity or equitable estate (A). 
And in this manner, under such conveyances there 
arise two estates, namely, the legal estate or estate at 
law, which is in the first usee in respect of the first 
use, and.the equitable estate or estate in equity, which 
is in the second (or last) usee in respect of the second 
(or last) use, and which last use is for distinction s sake 


( 4 ) Colei V. Trecothick, 9 Ves. 246. 

(0 Lloyd V. Paaingh^, 6 B. & C. 305 ; Hayes’ Intro. 53. 
(I) Hayes’ Intro. 53. 
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commonly called by the name of trust { 1 ). Moreover, 
I in the construction and regulation of the equitable 
j estate or trust, equity followed and follows the law; 
therefore a trust for A. for his life, or for A. and the 
heirs of his body, or for A. and his heirs, will respec¬ 
tively give A. an equitable estate for life, an equitable 
estate in tail, or an equitable estate in fee-simple. 
Also, an equitable estate in fee-simple immediately 
I belongs to every purchaser of freehold property the 
i moment he has signed an enforceable contract for its 
. purchase,—so much so, that if the purchaser were to 
die intestate the moment after such a contract is com¬ 
plete as a contract simply, the equitable estate in fee- 
simple would descend to his heir-at-law, and the 
vendor would be a trustee for such heir, and would 
be compellable to convey to him the legal estate, 
being first, of course, paid the purchase-money {m). 

The Statute of Uses, it will be observed, was 
pointed at the extirpation of uses of lands, tenements, 
and hereditaments only, and therefore it extended not 
to other species of property; and further, the statute 
spoke, in the case of lands, &c., only of persons 
“ seised ” of lands, &c., to the use of another or others, 
and b*bisin, strictly so called, applied and applies to 
freeholds only, and not to leaseholds nor to copyhold 
lands; and it followed, that the statute was confined 
in its legal operation to freehold lands. Consequently 
the properties to which the Statute of Uses does not 
apply are much more numerous than the properties to 
which it does apply, and may be enumerated as bemg 
(I) pure personal property generally; (2) impure per¬ 
sonal property,—otherwise chattels real or leasehold 
lands; and (3) copyhold lands (n). And therefore, 
with regard to all these three classes of properties, if 


(i!) Wms. R. Prop. 156; l Sand. Us. 278. 

(m) Lmaght v. Edwards, 2 Ch. Div, 499, 

(n) 2 Ves. Sr. 267 ; l Sand'.XTs. 249. 
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any of them are vested in A. to the use of B., the 
statute transfers not the legal interest to B., which 
therefore remains in A., and B.’s use is and remains 
a irmt (o). And as to freeholds even, only uses of 
a certain description are operated on by the statute, 
that is to say, only passive uses; for in regard to 
aciive uses, being uses which impose some active 
duties on the feoffee, e.g., a duty to sell the land and 
divide the money, or to convey the land on the cestui 
que trust attaining the age of twenty-one years, the 
statute is necessarily inoperative (p). 

statute of The next important statute that has a bearing 
frus'ts ongm- trusts is the Statute of Frauds (q) ; before which 

ally created statute trusts of every species of property might have 
quimi^henL- been created, or might have been passed from one 
to be c*IeateT^ person to another, without any writing, and without 
by writing. ^ho uso even of any particular form of words, but 
in consequence of the danger of permitting the trust 
to depend upon so uncertain a thing as memory, and 
generally to shut the door against the numerous 
frauds that might otherwise have entered in, the 
Legislature thought fit to enact that certain species of 
trusts should bo in writing; and by the Statute of 
Frauds, it was accordingly enacted (by section 7f, that 
all decla) ations or creations of trusts or confidences of 
any landSy tenementSy or hereditaments should be mani¬ 
fested and proved by some writing, signed by the 
party who is by law enabled to declare such trusts, 
or by his last will in writing (r), and (by section 9) 
that all grants and assignments of ANY trust or con¬ 
fidence should likewise be in writing signed by the 
party granting or assigning the same, or by his last 
will. But the Statute of Frauds (by section 8) recog- 


(0) Gilb. Ua. 79. 

(ja) Havea’ Intro. 51. 

(9) 29 Car 11 . c. 3. 

(r) Kronkeim, v. Jokntony 7 Ch. Div. 60. 



TRUSTS GENERALLY. 


53 


nised two exceptions, namely, (i) trusts arising or Exception!, 
resulting from any conveyance of lands or tenements 
by implication or construction of law (5); and (2) 
trusts transferred or extinguished by act or operation 
of law. And the statute clearly extends to freehold Property to 
lands; and it has been decided to extend also to statute of 
copyhold lands {t\ and to leasehold lands or chattels 
real (ti ); but pure personal estate, ie., chattels personal, 
are not within the Act {v\—sciL are not within the 
7 th section (which treats of the declaration or original 
creation of the trust), but are (semble) within the 9th 
section (which treats of the grant, ?>., the assignment 
or transfer, of an already created and subsisting trust). 

A trust, as will be seen from the instances above Definition of 
given, is a beneficial interest in, or a beneficial owner- 
ship of, real or personal property unattended with 
the legal ownership thereof (x). And all trusts may Glassification 
be classified under three heads, namely, apress trusts, expreLt’im- 
implied trusts, and cmistrutm b'usts ; and it is pro- 
posed in the next four succeeding chapters to treat 
of each head or class of trust in the order above 
enumerated, apress trusts being either of a private 
or of a public (that is to say, charitable) character, 
and‘the two varieties of express trusts being treated 
of separately by themselves and in separate chapters. 

(«) See Bellask v. Compton, 2 Vern. 294; Ayerst v. Jenkins, L. R. 

16 Eq. 275 ; James v. Smith, 1891,1 Ch. 384; Rochefoucauld v. Bou- 
stead, 1897, I Gh. 196. 

(t) Withm V. Withers, Amb. 151. 

(u) Forster v. Hale, 3 Ves. 669; Riddle v. Emerson, i Vern. 108. 

(r) M^Faddeii v, Jenkins, I Ph. 157 ; Benbow v. Toiinsend, i My. & 

K. 506. 

(x) 1 Sp. 875. 
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CHAPTER II. 

EXPRESS PRIVATE TRUSTS. 

Expresstru8t8 .|An Gxpress private trust is a trust which is clearly! 

j expressed by the author thereof, whether verbally orl 
iby writing; and these trusts are of many varieties, 
which it is proposed to expound in duo order one 
after another.^ 

I. Executed or Firstly, the express trust may be either executed or 
executory. executory; and a trust is said to be executed when no ^ 
f act is necessary to be done to constitute it, the trust 
being finally declared or constituted by the instru¬ 
ment which evidences it; as where an estate is 
j expressed to be convoyed to A. in trust for B., and 
the conveyance actually accomplishes what it pro- > 
fesses to do. On the other hand, a trust is said to ■ 
be executory when there is a mere direction to convey 
' upon certain trusts, and the instrument containing 
I the direction does not proprio vigore constitute the 
trust or effect the conveyance which it directs.» 
“ All trusts,” observes Lord St. Leonards, “ are in a 
“ sense executory; but a court of equity distinguishes 
“an executory from an executed trust in this 
“ manner: Has the testator been his own convey- 
' “ ancer, or has he left it to the court to make out ‘ 
i “ from general expressions what his intention is ? If 
“he has so defined his intention that you have 
“ nothing to do but to take the limitations he has 
! “given to you, and to convert them into legal estates, ‘ 
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I “ then the trust is executed; but otherwise it is 
I “ executory ” {a). 

Now in the case of trusts executed, a court of equity As to trusts 
puts the same construction on technical words as equity^foibws 
is put by a court of law on the limitations of legal 
estates, c.g., if an estate is vested in trustees and 
) their heirs in trust for A. for life, without impeach¬ 
ment of waste, with remainder to trustees to preserve 
contingent remainders, with remainder in trust for 
the heirs of the body of A., the trust being an 
'executed trust, A., according to the rule in Shelleys 
case, which is a rule of law, will be held to take an 
' estate tail {h ); and to this rule it is believed there 
is no exception whatsoever in the case of executed 
trusts. On the other h.md, in the case of executory As to trusts 
trusts, a court of equity sometimes docs, and some- equity mRy~or 
times does not, put the same construction on technical 
words as is put by a court of law on the limitations 
of legal estates, acting in this respect not capriciously 
or arbitrarily, but according to certain rules or dis¬ 
tinctions which we will now explain and illustrate. 

And firstly, it may be stated generally, that in Two guiding 
the cRse of executory trusts, a court of equity will not eleS^ry 
invariably construe with legal strictness the technical 
expressions in the document, but will, in completing 
the executory trust, mould it according to what it 
collects to be the real intention of the party, although 
that intention should be contrary to the strict legal 
effect of the language used; but if no intention con- x 

E to the legal effect of the language used can be ^ 

3ted, either from the document itself or from the 
I nature of the case, a court of equity construes the 
'technical terms in strict accordance with their legal 

(a) Egertm v. Bromdow, 4 H. L. Ca. 210; SackviUe-Wett v. Hedmev 
dale, L. R. 4 H. L. 543. 

(i) Jervoite v. Duke of Northumberland, l J. & W. 559. 
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! meaning (c). And, secondly, it is to bo mentioned, 
that in two documents (and it is believed in two 
documents only) executory trusts are found, namely, 
(a.) Marriage Marriage Articles and Wills; and as regards marriage 
teSn always articles, the vcry object and purpose of these furnish 
implied. tliemselvos an indication of intention, their object 

being to secure that a provision shall be made for 
(6.) Wills,- the issue of the marriage; but in the case of wills,* 
qunes’tXr ^ourt lias no such object or purpose necessarily 
expressed. |before it, aiid the testators intention can bo known^ 
^only from the words which he has used (d); and it 
is necessary, therefore, to cousider marriage articles 
and wills separately from each other. 

Executory And, firstly, as to executory trusts in marriage 

trusts under articles:—If in these articles it is agreed that the 
marriage o 

articles: real estate either of the intended husband or of the 

decie^^rstrTcf wifc, or of both, shall be settled upon the 

settlement in heirs of the body of them, or of either of them, in 

with presumed such terms as would, according to the rule in Shdleys 

intention. or either of them an estate tail, — 

thereby enabling both or either of them to defeat 

the provision intended to be secured for the issue,— 

courts of equity, considering that the object of the 

articles is to make a provision for the issue, 'vtill, in 

conformity with the presumed intention of the parties, 

decree a settlement to be made upon the husband or 

wife for life only, with remainder to the issue of the 

marriage successively in tail as purchasers. Thus in ^ 

] Trevor v. Trevoi' {e\ where A., in consideration of a j 

I then intended marriage, covenanted with trustees to | 

’ settle an estate to the use of himself for life, without j 

! impeachment of waste, remainder to his intended wife i 

(c) Glenorchy v. BosviUey i L. G. i. 

id) Bhclehum v. Stables, 2 V. & B. 369; Deerhurst' v. St, Albans, 

5 Mad. 260 

(c) I P. W 622 ; 5 Brown,‘P. C. Toml. ed. 122; Streatfield v. StreaU 
fidd, Ca. t. Talb. 176. 
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for life, remainder to the use of the heirs male of him 
on her body begotten, and the heirs male of such ‘ 
heirs male issuing, remainder to the right heirs of/ 

Itlie said A. for ever:—Lord Macclesfield said, that 
articles were only minutes or heads of the agreement 
jof the parties, ami ought to be so moulded as to) 

! effectuate the intention; and that the intention was 
to give A. only an estate for life; for if it had heea i 
\otherwm, the settlement wenild have been vain and 
\nngatorij, jmtting it in A.’s power, as soon as the articles 
mere made, to have destroyed them; and he held, that • 

^ A. was entitled to an estate for life only, and that his 
1 eldest son took by purchase, as tenant in tail. 

Secondly, as to executory trusts in wills:—In (t.) Executory 
the case of these trusts, the intention of the testator ^^^cturTaeekg’ 
must, as we have said, appear from the will itself,! 

11 1 • /- 1 1 1 )> . Pi’cssed lnten■ 

l that he meant (if he meant) “ heirs of the body, or tion. 

] words of similar legal import, to be words of pur- 
I chase, and not of limitation ; for otherwise courts of ’ 

I equity will in these cases direct a settlement to be 
\ made according to the strict legal meaning of the i 
- words used. Thus, in the case of a devise to trustees Construed 
in trust to convey to A. for life, and after his decease Sn/eof an* 
to the •heirs of his body; here, as no indication ofif^P/^ssed in- 

/ p , tention to the 

’ intention appears on the race ot the will that the contrary, - 
issue of A. should take as purchasers, the rule 
Jaw will prevail, and A. will take an estate tail. Ac¬ 
cordingly, in Sweetapple v. Bindon (/), where B. by 
will gave ^'300 to her daughter Mary, to be laid out 
by her executrix in lands, and the lands to be settled 
to the only use of Mary and her children, and if 
Mary died without issue, the land to be equally 
divided between her brothers and sisters then living, 

^ —Lord Cowper said, that had it been an immediate t 
i devise of land, Mary the daughter would have been, I 


(/) 2 Vem. 536. 
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according to 
contrary in¬ 
tention,—if 
this IS ex¬ 
pressed,— 
Fapillon V 
Voice. 


(a.) The exe¬ 
cuted use, 


j by the words of the will, tenant in tail; and in the 
case of a voluntary devise, the court must take it as 
they found it, and not lessen the estate or benefit of 
the devisee; and the words children and issue in the t 
I will being used interchangeably, and as so used being 
(according to the rule in Wild's case) (g) equivalent 
, to heirs of the hodg, the daughter Mary was decreed i 
4 to have an estate tail under the will. On the other 
hand, in the case of a devise to trustees, upon trust 
to convey to A. for life, and after his decease to the 
heirs of his body, if the will contains expressions 
from which it can bo fairly gathered that the testator 
intended a strict settlement, — for example, either 
from the will mentioning the testators desire that 
A. should marry, or from the testator expressing that 
A. (notwithstanding the apparent limitations afore¬ 
said) should not have the power to bar the entail, 
or other like words,—then a court of equity will' 
I effectuate the intention by decreeing a strict settle-; 
jment to be executed. Accordingly, in Fapillon v. 
Voice {h), where A. bequeathed a sum of money to 
trustees in trust to he laid out in the purchase of 
lands, to he settled on B. for life, without impeach¬ 
ment of waste, remainder (to trustees and their heirs 
during the life of B. to preserve contingent re¬ 
mainders, remainder) to the heirs of the body of B., 
remainder over, luith power to B. to mahe a jointure; 
[and by the same will A. devised lands to B. for his 
life, without impeachment of waste, remainder (to 
trustees and their heirs during the life of B. to 
preserve contingent remainders, remainder) to the 
heirs of the body of B., remainder over],—Lord 
Chancellor King declared, as to that part of the 
case where the lands were devised to B. for life, 
though said to be without impeachment of waste, 
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with (remainder to trustees to preserve contingent 
remainders) remainder to the heirs of the body of 
B.,—this last remainder was in the general rule, and ' 
the words of it must operate as words of limitation, 
and consequently create a vested estate tail in B.; 
but as to the other part, he declared that the court (6.) The eie- 
had power over the money directed by the will to be 
invested in land, and that the diversity was where the 
will passed a legal estate, and where it was only execu- 
tory; that in the latter case, the intention should take 
place, and not the rules of law,—so that as to the 
lands to be purchased, they should be limited to B. for 
life, with power to B. to make a jointure, remainder 
(to trustees during his life to preserve contingent re¬ 
mainders, remainder) to his hrst and every other son 
in tail male successively, remainder over. And the j 
reader will have observed that, in the last-mentioned 
case, the already acquired lands devised by the will 
were so devised upon an executed trust,—so that the - 
rule in Shelleys case could not but apply, but thatj 
the lands to he 'purchased, and then afterwards to he | 
settled, devised by the will were so devised upon an i 
executory trust,—so that the court was free to apply 
(or not to apply) the rule in Shelley's case, according 
as it foifnd (or'did not find) in the will itself some re¬ 
ference to a marriage, or some other indication of an 
intention contrary to the strict legal meaning of the 
words. Now, the reference to jointuring was a re¬ 
ference to marriage, and was a suificient reference 
for the court to act upon,—that particular portion of 
the will being, by the force or effect of such reference, 
taken out of the category of devises altogether, and 
put (in effect) into the category of marriage articles. 

And besides, if B. was to have had an estate tail, ] 
there would have been no necessity for giving him I 
an express poWer to jointure; for, as an incident to i 
his estate tail and by virtue thereof, he could have j 
made a jointure without any power in that behalf;! 
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\ but if B. was onlj^ to have an estate for his life, then, \ 
1 of course, the express power to jointure was necessary. 1 
What expres- And in the following further cases on wills, it has 
beTn heWto been held that there was a sufficient indication of 
show a con- testator’s intention that the words, “ heirs of the 

trary inten- ^ ... 

tion, body,’' or words of similar import, should be construed 

as words of purchase, and not of limitation, viz., where 
trustees were directed to settle an estate upon A. and 
the heirs of his body, “ taking special care that it 
“ should not be in the power of A. to dock the entail 
“ of the estate given to him during his life ” (i) ; or, 
again, “ in such manner and form ... as that, if A. 
“should happen to die without leaving lawful issue, 

“ the property might then after his death descend 
“ unencumbered to B.” (/»;); also a direction that the 
settlement shall be made “ as counsel shall advise," 
has been held to indicate an intention that there 
should be a strict settlement (/). 

II. Voluntary Secondly, the express trust may be either a volun- 
trusts for tavij trust or a trust for valiiaUe consideration; and for 

value. understanding of this group of trusts, the 

three general principles or rules folloAving have to be 
borne in mind, namely:— 

». 

General rules. ^ I. Firstly, the rule. Ex undo pacto non oritur acti^j 
pactonm .that no action lies upon~an agreement without con 4 
—which is a rule as universally recognised 
uponan^agrce- in equity as it is at law. Thus, in Jefferys v. Jefferys 
coDBidera- (w), where a father who had by voluntary deed con- 
’ veyed certain freeholds, and covenanted to surrender / 
[but had never actuallysurrendered] certain copyholds; 
i to trustees in trust for the benefit of his daughters, i 
i afterwards devised the same freehold and copyhold ^ 


(i) Leonard v. Sussex, 2 Vern, 526. 

(Jc) Thompson v. Ftsher, L. R. 10 Eq. 20. 

\l) Bastard v. Prohy, 2 Cox, 6. 

(m) Cr. k Ph. 138; and see Qreen y. Paterson, 32 Ch. Dir. 95. 
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estates to his widow, by a will dated subsequently to 
Preston’s Act, 1815 (55 Geo. III. c. 192), being the 
Act which first rendered a surrender to the uses of 
the will unnecessary, so that the wil l, regarded as ^n 
assurance, was complete not only as to the freehold 
lands, but also as to the copyhold lands, while the 
deed, regarded as an assurance, was complete as to 
the freeholds, but incomplete as to the copyholds,—in 
a suit instituted by the daughters after the testator’s 
death to have the trusts of the deed carried into 
effect, and to compel the widow to surrender to them 
the copyholds, to which she had meanwhile been 
admitted,—The Lord Chancellor said: “The title 
“ of the plaintiffs (the daughters) to the freeholds is 
“ complete, and being first in date, is also first in 
“ right. But with respect to the copyholds, I have 
\ “ no doubt that the court will iwt execute a voluntary 
' “ contract ” {n). Consequently, the widow kept the 
copyholds, but the daughters got the freeholds. 

2. Secondly, the rule that an imperfect convey-1 
ance is in equity regarded as evidencing a contract! 
to convoy; and such contracTis accordingl^binding 
or not Wding as the case may be (0), that is to 
say,—(•!.) An imj)erfect conveyance^if for valuable 
consideratiola, Is bfnding; but (2.) An imperfect con¬ 
veyance, if voluntary, is not binding; and reading 
these observations backwards, they hold equally true, 
that is to say,—(i.) A conveyance for value is bind¬ 
ing, although ii^erfect; but (2.) A voluntary con¬ 
veyance is not binding, if imperfect."^ 

3. And thirdly, the rule that a voluntary convey¬ 
ance, iff perfect, will be binding; in other words, that 
aTffust may be raised without any consideration; and 


(n) Wilhmon v. Wilkinson, 4 Jur. N. S. 47. 

(0) Parker v. Taswdl, 4 Jur. N. S. 183 ; 2 De G. & J. 559; and e 
In re Earl of Lucan, Hardxnge v. Cobden, 45 Ch. Div. 470. 


|2. Imperfect 
conveyance,— 
'evidence of a 
contract. 


3. Truetmay 
arise without 
consideration. 
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in Ellison v. Ellison (p), Lord Eldon says: “ I take | 
“ the distinction to be, that if you want the assistance , 

“ of the court to constitute you a cestui qite trust, and 
^ “ the instrument is voluntary, you shall not have that 
“ assistance for the purpose of constituting you a cestui ‘ 
^''que tr'ust” (q), —implying that, if you are already 
completely constituted, then you are all right, and 
may enforce your rights under the deed. And it 
Haa relation of will be found, in fact, that all the cases which have 
been con- been decided on voluntary trusts, whether in favour 
stituted? against volunteers, have turned upon the single 

inquiry,—Has the trust been completely constituted 
or declared ? Because if so, it is binding, and if not 
so, it is no good at all, even as a ground of action for 
completely constituting it. The inquiry is, however, 
sometimes one of the greatest nicety, depending on 
certain minute distinctions, which it is now proposed 
to examine. 

I. Where I. And firstly, in cases where the donor has the 
kgai and equi equitable interest in the property, 

table owner. —jf the couvoyance upon trust for the donee has 
(a.) Trust actually and effectually made, as if the donor by 

actually exe- i i i J ’ J 

cuted,—either a Complete legal conveyance has transferred land or 
veyanL^or* stock, no difficulty will arise, for then equity«vill en- 
^pirirust • or favour of a volunteer as against P 

(d^Oi’^y donoFf’s not only the donor himself, but also all subsequent 
trust. volunteers (r). And the rule is the same, not only 
if the donor has effectually conveyed the property to 
trustees for the donee, but also where he declares him¬ 
self a trustee for the donee; for in such latter case 
also a binding trust is created,—the complete efficacy 
of such a declaration being expressly recognised by 
Lord Eldon in the case of Ex parte Pye (s), where 


ip) I L. C. 271. 

{q) Jones v. Lock, L. R. i Ch 25. 

(r) Ellison v. EUison, i L. C. 273, 

(s) Ex parte Pye, ex parte Duhost, 18 Ves. 140, 145. 
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he says: “ It is clear that this court will not assist a 1 
“volunteer—that upon an agreement to transfer stock j 
“this court will not interpose in favour of a volunteer; ( 

“ hut if the 'party has declared himself to he the trustee of j 
“ that stock, it becomes the property of the cestui que trust 1 
“ without more, and the court will act upon it.” And 
we may here mention, that in the above-cited case of 
Jejferys v. Jeffcrys {t), the voluntary deed which con- Jefferys v 
tained the covenant to surrender the copyholds did not no^eciaration 
contain any declaration by the covenantor that in the 
meantime and until such surrender had been made v 
ho would stand seised of the copyholds upon trust for deciai^ation of 
Ins daughters: but according to the case of Bteek v. L 

Walker (w), if the voluntary deed had contained such ti^e different 
^declaration, it would have been a perfect document, 
fmd the daughters and not the ividow would have had 
the copyholds. For in the case of SUcle v. Walker, 
where, in addition to the covenant to surrender, there 
was also a declaration of trust, Lord Romilly, M.R., 
said: “The covenant to surrender the copyholds con- 
^ “ tained in the voluntary settlement could not be en- 
“ forced against her (sal the voluntary settlor), yet the ; 

; “ trust declared by Mrs. Ghollet (the voluntary settlor) of > 

“ the copyholds u'ritil a surrc'uder was made was in my ^ 

, “ opinifn perfectly good, and constituted her a trustee j 
, “ of these copyholds upon the trusts declared by the ^ 

1 “ deed.” 


The difficulty in all this group of cases arises where (6.) Trust not 
the donor has not made or intended to make any de- cutSl-either 
claration of trust properly so called, but has attempted ^rust^**^' 
to make a complete legal conveyance or assignment, or (2.) incom*- 
and has failed to do so; and in considering the effect 
of such ineffectual attempts, it used to be necessary 
inquire whether the property was of a species which! 


(t) Or. & Ph. 138; and disting. Green v. Paterson, 32 Ch. Div. 95. 

(u) 28 Beav. 466. 
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(i). Of pro¬ 
perty assign¬ 
able at law. 


Antrobua v. 
Smith,—en- 
dorsement 
under baud 
only, and 
pui porting to 
assign. 




Searlt v. Law, 


\ admitted of a complete conveyance^ or assignment 
j at law ; for if it Wiis of that character, then if the 
purported legal conveyance or assignment was left 
imperfect, the donee received no aid from the court 
to perfect the apparently intended gift. And ac- 
cordingl}^ hi Antrohis v. Smith (v), where A. made 
the following endorsement, under his hand only, upon 
the receipt for one of his subscriptions to the Forth 
and Clyde Navigation Company; “I do hereby 
“ (im^pi to my daughter B. all my right, title, and 
“ interest of and in the enclosed call, and all other 
“calls in the F. and C. Navigation,”—the court 
held, that no trust was created in favour of B., the 
Master of the Rolls saying: “This instrument was 
“ of itself incapable of conveying the property. Mr. 

“ Crawford has not in form declared himsdf a trustee, 

“ nor was that mode of doing what he proposed in 
“ his contemplation. He meant a gift. He says he 
“ ASSIGNS the 'property; but the gift was not complete; 

“ the property was not transferred by the act. There | 
“ is no case in which a party has been compelled to , 

I “ perfect a gift which, in the mode of making it, he ' 
“has left imperfect. There is a locus pmiteniim, as 
“ long as it is incomplete.” And in Searle v. Law {x), 


piiinw mth failure of the voluntary assignor of certain 

.^‘tbepaiticuiar turiipike bouds to ohservc the formalities reoiared by 
foimalities , „ 7 . i i i , 

required on an the Turnpike Rood Act which was regulative 01 the 

legal assignment, was held fatal to the intended 

trust, the Vice-Chancellor saying:—“As he (the 

“ settlor) has omitted to take the proper steps to make 

“ the deed an effectual ASSIGNMENT, both the legal and 

“ the beneficial interest in the bonds remained vested 

“ in him at his death, and therefore now belong to 

“ his executors.” 


(v) 12 Ves. 39 ; ShtllUo v. Holton, 30 Ch Div. 396. 

{x) 15 Sim. 95. See and diatinguiah Nanney v. Morgan, 37 Ch. 
Div. 346. 
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^ On the other hand, if the property purporting to (2.) ofpro- 
^ be assigned was such thaTit couTdTnot be complexly at 

transferred at law , the 'rule was tlia!t the purported 
conveyance or assignment of it was good if the donor ^ 

^ had done all that he could to perfect the assignment; and • 

' it was only when he left anything imperfect which he 
might have perfected or made more nearly perfect that • 
the purported conveyance or assignment was bad. ^ 
Therefore, in Fortescue v. Barnett (y), where J. B. Fortacue v. 
made a voluntary assignment by deed of a policy 
of assurance upon his own life for £ 1 000 to trustees, ^ur^ce, pur- 
upon trust for the benefit 01 his sister and her ment of, by 
children if she or they should outlive him; and 
he duly delivered the deed to one of the trustees, 
but kept the policy in his own possession; ^(^no 
notice of the assignment havin^f be^ 
trustees to the assurance office , J. ! 
surrendered to the assurance company, for valuable 
consideration, the policy and a bonus declared upon 
it,—Upon a bill filed by the surviving trustee of 
the deed against the executors of J. B., then deceased, 
to have the value of the policy replaced out of his , 
estate, the court held that, upon the delivery of the j 
deed, no" acf remained to be ^one By the "^antor to 1 
give eMct (scil. as against himself) to the assignment 
I the p olicy, and that his estate was liable to make ; 
good the amount of the value of the policy assigned * 
by the deed. And in the somewhat similar case 
of Pearson v. Amicable Assurance Office {z), the court 
arrived at the same conclusion, viz., that t he assign - 
ment, being by deed, was complete, and the gift per- 
iect and binding . And so also, in Fox v. Hanhs {a\ | 

/ where a hushand assigned by deed certain leaseholds » 


iy) 3 My. & K. 36; and see In re Walhampion Fitate, 26 Ch. Biv. 391 
(2) 27 Beav. 229. * 

(a) 13 Ch. Div. 822, following in effect Badddty r. Badddey, 9 Ch. 
Div. 113 ; and see Conveyancing Act, 1881, s. 50., 

E 


give n by the 
afterwards 
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I to his wife without the intervention of trustees, the 
‘ court held that the assignment was complete, although, 
by the then state of the law, it left the husband still 
possessed of the legal estate,—the defect here being 
mt a neglect of the party y but merely an imperfection 
in the legal consequences of a complete legal act. 
But when a deed was not used, there could be jno 
Edwards v. legal assignment; wherefore in Edwards v. Jones (J), 
iJ^J^orlinrto where the obligee of a bond, five days before her 
memSdum signed a memorandum Twt under seal, which 

underhand was endorsed upon the bond, and which purported 
to be an assignment of the bond without considera¬ 
tion to a person to whom at the same time the 
bond was delivered, the gift was held to be in¬ 
complete, and the court could not give effect to it, 
the Lord Chancellor saying: “ The memorandum » 

. “ being inoperative for the purpose of transferring ' 
“ the bond, which was a mere chose in action, the . 
“mere delivery or handing over of the bond does 
“ not constitute a good gift inter vivos of the bond; j 
j “ and the intended gift being purely voluntary and J 


i “ incomplete, this court will not complete it" (c), 
Assignmenii of And in conclusion of this branch of the subject, it 
FeglubMCB observed that all varieties of property notf 

inaction. jiformerly ^signable at law have been no# madej 
jjassi^able at law (d)', consequently the distinction 
aforesaid between property that is, and property 
that is not, properly assignable at law, is for the 
future rendered unnecessary; and the question in 
all cases now is simply, whether the property has 
been in fact completely assigned at law. 


(J) I My. & Cr. 226. 

{c) Blakdy v. Brady, 2 Dr. k Waleh, 311; and distinguish Badddey 
V. Badddey, 9 Ch. Div. 113. 

u (c?) Policies of life assurance are assignable under 30 A 31 Viet. c.H 
Ij 144; policies of marine insurance, under 31 A 32 Viet. c. 86; and debts it 
jj and other legal choses in action generally, under 36 & 37 Viet. c. 66, U 
«i B. 25, sub-sec. 6. 



EXPRESS PRIVATE TRUSTS, 


67 


11 . Secondly, in cases where the donor has only ir. where 
an equi table interest in the proper]^, the legal estate 
heinj^ested in trustees,—In these cases, the settlor 
inay either, firstly, direct the trustees to hold the (a.)Tru8tactu- 
property in trust for tEe" 3 onee; and by such a direc- by 

tfon, though without consideration, a trust is well direction to 

, . ® , 1 1* • 1 • • trustees to 

and irrevocably created {e ),—the direction being in hoidintmat; 
writing as regards lands, whether freeholds, leaseholds, 
or copyholds, and being either in writing or oral 
as regards pure personal property (/); and for the ) 

I validity of the trust so created, no notice of the ^ 
j direction need be given to the trustees, in whom the « 
legal interest is vested (//), such notice being only' 
necessary to protect the new cestui que trust as against» 

I third parties (/t). Or, secondly, the settlor may, Or (2.) bycon- 
instead of making such a direction as aforesaid, ^g^ignment of 
purport to assign his equitable interest in the 
property,—in the case of lands, by conveying his 
^litable interest therein; and in the case of person- 
mty, by assigning his equitable interest therein; 
and as regards the donor s conveyance of his equi¬ 
table interest in lands, if a deed is used, that will 
make a complete gift (t); and as regards the 
donor s |issignment of his equitable interest in per¬ 
sonal estate, the rule is the same, namely, that if 
a deed is used, the gift will be complete (k). And 
the w hole law as to volunt ary trusts is thu s sum¬ 
mari sed by Lord Justice Turner in Mil roy v. Lor d {l):Wiiroyv. 

'I “ In order to render a voluntary settlement valid mary ^“the' 
___Haw. 

(c) Bill V. Cureton, 2 My. & K. 503. 

(/) M^Fadden v. Jenkins,i Ph. 153 ;Pm/ofdv.il/bii/rf,L.R. 4Eq. 562. 

ig) Tierney v. Wood, 19 Beav. 330; Donaldson v. Donaldson, Kay, 

711; Kronhiim v. Johnson, 7 Ch Div. 60. 

(A) Donaldson v. Donaldson, Kay, 719. 

(i) QUbert v. Overton, 2 H. & M. 110; Nanney v. Morgan, 37 Ch. 

Div. 346 ; Bridge v. Bridge, 16 Beav. 322. 

(A) Kekermh v. Manning, i De G. M. & G. 176; Meek v. KettleweU, 

I Ha. 464; Donaldson v. Donaldson, Kay, 711 j Hardinge v. Cobden, 

45 Ch. Div. 470. 

(0 4 De G. F. & J. 264; In re King, Sewell v. King, 14 Ch. Div. 

179; Paul v. Paul, 19 Ch. Div. 47; 20 Ob. Div. 742. 
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(6.) Trust not 
actually exe¬ 
cuted,— 
either (i.) by 
direction to 
trustees; or 
(2.) by convey¬ 
ance or aseij^u- 
ment of equi¬ 
table interest. 


III. Fraudu¬ 
lent trusts,— 
principally m 
relation to 
marriage. 


“ and effectual, the s ettlor must have don^ everything 
“which, according to the n ature o f the p roperty 
“comprised in the settlement, was necessary to be 
“ done in order to transfer the property and render 
“the settlement Wding upon him. He may, of 
“ course, do this by actually transferring the property 
“ to the persons for whom he intends to provide, and 
“ the provision will then be effectual; and it will be 
“ equally effectual if he transfers the property to a 
“ trustee for the purposes of the settlement, or declares 
“ that he himself holds it in trust for those purposes; 
“ and if the property be personal, the trust may, as I 
“ apprehend, be declared either in writing or by parol. 
“ But in order to render the settlement binding, one 
“ or other of these modes must, as I understand the 
“ law of this court, bo resorted to, for there is no 
“equity in this court to ferfect an inferfect gift;” 
and where the facts show an intention to transfer 
property, and not to declare a trust, the court will 
not give effect to an imperfect transfer by treating 
it as a declaration of trust {m), m^epting (as we have 
seen) betwe en husband and wife ; but an assignment 
of, e.g., mortgage debts, being complete as such, 
would not be an imperfect assignment within this 
rule, merely because the deed of assignment did not 
contain also an assignment of the securities for the 
same debts {n\ —fo r t he debts may be given, a lthough 
^e securities therefor are no t also g iven. 

Thirdly, a conveyance upon trust may (or may 
not) be fraudulent, and ineffectual (or effectual) 
accordingly. Further, various species of frauds, aris¬ 
ing either at common law or under the provisions 
of particular statutes, have to be considered, and 


(m) Wamner v. Rogers^ L. R. 16 Eq. 340; Rickards v. DeWridge, 
22 W. R. 584; Breton v, Wodven, 17 Oh. Div. 416 ; Shillito v. ffohaony 
30 Oh. Div. 396. 

(n) In re Patrick, BUIS v. Tatham, 1891, l Ch. 82. 
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principally in connection with marriage settlements, 
in order to determine whether the settlement (being 
otherwise good and perfect) is to stand or fall. We 
propose to indicate the principal provisions of the 
relevant statutes. 

(a.) ^ the statute 13 Eliz. c. 5 , all covinous'(a.) 13 Ehz. 
conveyances, gifts, or alienations of lands or goods, 
whereby creditors might be in any wise disturbed, 
hindered, delayed, or defrauded of their just rights, 
are declared utterly void; but the Act is not to ^ 
extend to a ny es tate or interests i n lands, &c., on ; 
good consideration and bond fide conveyed to any^ 
person not having notice of such covin ; and under 
this statute we have to consider both voluntary 
conveyances and conveyances for value. 




Firstly, As regards voluntary conveyances:—The (a.) Voluntary 
statute 13 Eliz. c. 5, does n ot decjare voluntary con- 
veyances as such to be void, but only fraudulent must be 
voluntary conveyances to be void {0) ; but a volun- 
tary conveyance, if it tend to defeat or delay the creditors^ 

(^), is deemed fraudulent within the statute. It was pettier being 
I for some time thought, that the mere fact of the 
j settlor being indebted at the time of the voluntary Validate con- 
I conveyance was sumcient to invalidate that convey-1 
‘ ance under tlm^^spitute; and certain dfeta of Lordf 
Westbur^n Spirett v. Willows (q) were supposed to‘ Doctrine in 
' support that view. It was there said, “ that if the ^owrsuted^'^' 
“ debt of the creditor by whom the voluntary con- explained. 
“ veyance is impeached existed at the date of t he settk- 1 
“ inent , arid it is shown that the remedy of the credi tor 
“ ^ defeated or delayed by the existence of the settle ment , 
it is immaterial whether the debtor was or was not i 


(0) ffoUoway v. Millard, i Mad. 414. 

(jj) Ex parte Elliott, 2 Ch. Div. 104; Ex parte Chaplin, 26 Ch. Div. 
T?) 3 De G. J. & S. 293; 34 L. J. Ch. 367. 
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“solvent after making the settlement.” His Lord- 
ship meant, of course, that having shown so much, 
you had shown enough, and it was not necessary to 
go on and show further that the settlor was also 
insolvent, but his Lordship did not intend to say, tha t ij 
\ the voluntary conveyance might not have been sup- ^ 
I ported by proof of the settlors solvency; for it 
seldom happens that a man is not indebted to some 
extent when he makes a voluntary settlement, but 
then he is usually able, both after the settlement 
and before it, to pay all his creditors without diffi¬ 
culty ; and it is only when the creditors are delayedii 
\ seriously by the settlement in getting paid_ their j 
, debts that the settlement is made void under the* 

, statute (r). Moreover, the principle laid down in 
Spirett V. Willows has been approved, and also ex- 
Freenianv. tended, in the recent case of Freeman v. Pope (s). 
^ordrdecision administration of the 

estate of A., and to set aside a voluntary settlement 

WiUms 111 - • 1 • 1 1 

executed by him some years previous to his death, 
hj a creditor whose claim had accrued since the date of 
the settlement; and it was proved that A. was per- 
' fectly solvent up to the date of the settlement, but 
that the ejfect of the settlement was to deprive him of 
> the means of paying certain THEN existing debts. , Lord 
^ Hatherley decided ag^ainst the validity of the settlc - 
i ment , and held in effect that the subsequent creditors^ 
i upon showing that the money lent by them must 
/ have been applied towards paying the former creditors 
who were in existence at the date of the settlement, 

, but had subsequently been paid off, had an equity 
I to “ stand in the shoes ” of the previously existing 
< creditors, for the purpose of impeaching the settle- 


(r) Compare sect. 47 (Bankruptcy Act, 1883, 46 & 47 Viet. c. 
52), and In re Tetley, W. N. 1896, p. 86. 

(«) L. R. 5 Ch. 538; and see Taylor v. Coenen, i Ch. Div. 636; 
Ex-parte Russell, in re Butterworth, 19 Ch. Div. 588; Golden v. QxUam, 
20 Ch. Div. 389. 
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ment (ty And upon the question what amount of what amount 
indebtedness will raise the presumption of fraudulent wiUwlw 
intent within the meaning of the statute, a question Jf^rauTuient 
which is clearly one of evidence to be decided upon mtent within 
the facts of each case, it may be answered that mere 
indebtedness will n ot su flSce, nor yet is it necessary 
to prove absolute insolvency; fcut, to quote the words 
of Lord Hatherley in Holmes v. Penny {u \—“ The 
' “ settlor must have been at the time so largely in- 
“ debted as to induce the court to believe that the . 
“intention of the settlement was to defraud the 
^ “ persons who at the time of making the settlement 
“ w%ro creditors of the settlor ” (v). 


Secondly, As regards conveyances for value: — (b.) Con- 

mi j •.! / \ Tijr , veyances for 

ihese conveyances may be either (a.) Mor^ages, or value. 


(&.) Sales out a nd out. As regards Mortgages, when Either of 
these are given by a trader (or, in fact, by any one), Tr^of 
they may be either of the whole, or substantially of thereof, 
the whole, property of the debtor, or they may be of 
part only of such property; and again, they may be 
in consideration either of a past advance, with or 
without some further substantial advance, or wholly 


in consideration of a future (or present) advance; Either for a 
and \»here the conveyance is a sale out and out, the 
like distinctions may be found. Now, when the con-i^ance. 
veyance in question, being for value as aforesaid, is 
impeached as fraudulent under the statute 13 Eliz. c. 5 ,1 
what is the test of fraud? According to Hellish, 

L.J., in Px parte Ellis {x \—and his opinion was Conveyance, 
adopted by Bowen, L.J., in Ex parte Chaplin (y), 
where a debtor assigns th e whole of his propert y as when not, 
a security for a past debt only, it is an act of ba nk ; 


(<) Ex f arte Meretr^ in re Wise, 17 Q. B. D. 290. 
(tt) 3 K. A J. 90. 

(v) ^ Ridler v. Ridlert 22 Oh. Div. 74. 

(*) 2 Ch. Div. 798. 

(y) 26 Ch. Div. 333. 
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According as 
subsequent 
bankruptcy 
or not. 


Subsequent 
purchaser for 
value pro¬ 
tected. 


I ruptcy , whatever the motives of the parties may have« 
I been; but if there is also a further advance, it is, 
then not a question of whether the further advance 
is great or small, but whether there was a IotuI 
intention of carrying on tEe^usmess ^TtEe d^tor t 
(scil. in the case of a trader). And according to 
Giffard, L.J., in Alton v. Harmon (z\ if no bank¬ 
ruptcy supervenes, then it makes no difference, so 
far as regards the statute of Elizabeth, whether the 
conveyance is of the whole or of only a part of the 
debtor s property; that is to say, if the deed is bond 
fide, that is, if it is not a mere cloak for retaining a 
benefit to the debtor (a), ^ is a good deed under the 
statute_o£ Elizabeth. And as regards Sales out and 
out, the like remarks, it may be assumed, will hold 
good, so that, in fact, when the conveyance is for value 
and is bond fide, the express words of the statute of 
Elizabeth are complied with, and the deed is not 
fraudulent; and an ex-press intent to defraud, or ex¬ 
press mala fides, must be proved in such a case in 
order to defeat the deed (b). Moreover, it is further 
to be observed, that if the person entitled under a 
settlement which is fraudulent within the 13 Eliz. 
c. 5, should before the settlement is avoided, and for 
a valuable consideration, have conveyed away or 
charged his estate or interest thereunder, then to 
the extent of such conveyance or charge the settle¬ 
ment will remain good (c); and apparently, als^, a 
settlement which is in the first instance voluntary 
may, by matter ex post facto, become a settlement for 
value id ); and in such a case, its validity or invalidity 
must be determined as if it was originally for value; 


(z) L. R. 4 Oh. App. 626. 

(a) Twyne’s Case, i Sm. L. 0 . p. i. 

(b) Hai-man v. Richards, 10 Ha. 89; Golden v. Oillam, 20 Ch. Div. 

389- 

(c) Halifax Bank v. OledhiU, 1891, i Ch. 31; In re Vansittart, ex 
parte Brown, 1893, 2 Q. B. 377 ; In re Brail, ex mrte Norton, ib. 381. 

(d) Prodgers v. Langham, Sid. 133. ^ 
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but the decision in Price v. Jenkins hereinafter men¬ 
tioned, as regards leaseholds subject to rents and 
onerous covenants, is not applicable upon this ques¬ 
tion of value (e). 

K 

' (&.) The stat ute 27 E liz. c. 4, which w^„£assed (6.) ayEiiz. 

for the protect!^ oFpWifl^er^ enacted that every 
conveyance, grant, charge, lease, limitation of use, of 
in or out of any lands, tenements, or other heredita¬ 
ments whatsoever, for t he intent and purpose to 
, defra ud a nd deceive such persons, &c., as should pur¬ 
chase the said lands, or any rent or profit out of the 
I same, should be deemed, as against such purchasers, 
to be wholly void, frustrate, and of none effect. And 
upon this statute it was decided, that a voluntary Voluntary 
settlement of lands, whether freehold, copyhold, or 

loy0.void against 

T . « . , . f subsequent 

\ and aftection, 0^ for no consideration, was void asi purchaser. 

* against a subsequent purchaser of the same lands for 
■ valuable consideration, even though with notice (/) 
for the very execution oT a subsequent conveyance of 
the same lands sufficiently evinced (it was said) the 
fraudulent intent of the former one. The meritorious 
or voluntary settlement was, however, good as against 
the grantor (g), who therefore cou ld not himself h.ave 
compelle d specific performance oT a subsequent con-' 
tract en tered into by him for the sale of the lands so , 
settled (h), though the purchaser from him might do 
so (i). And it was further decided on this statute, j 
I that chattels personal were not within it; and there- chattels per- 
' fore a voluntary settlement of chattels personal was the 
!not defeated by a subsequent sale of the samel®^^^*®- 


{e) Ridler v. Ridler, 22 Ch. Div. 74. 

(/) Doe V. Manning, 9 East. 59. 

(gf) See Ayerst v. JenUm, L. R. 16 Eq. 275. 

(h) Smith V. Garland, 2 Mer. 123 ; and see In re Briggs and Spicer, 
1891, 2 Ch. 127 ; and In re Carter and Kenderdine, 1897, l Ob. 776. 

(i) Baking v. Whimper, 26 Beav. 568. 


leasehold, made on consideration only of natural 
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chattels {k ); and as regards chattels real, ie., lease¬ 
hold properties, it was decided in Price v. Jenkins (/), 
that if the volunteer undertook to observe the cove¬ 
nants compnsecTin the lease, and such covenantsj 
were of an onerous character, then the deed of gift' 
Purchaser,- Iwas not, in fact, voluntary. Also, a mortgagee (m), 
and likewise a lessee, was esteemed a purchaser (scil., 
pro tanto) within the meaning of the statute; but^a 
judgment creditor was not so {n ); and when it was 
Settlement sSd that a mortgagee or a lessee was a purchaser pro > 
Bubjeotk)’ ' tarito, it was meant and intended, th^ the mortgage 
prevailed over the voluntary settlement, 

I the extent (and only to the extent) req^uired to give 
' full effect to the mortg age or lease; and subject toj 
j such mortgage or to such lease, the volu ntary set-* 

I tlement remaine d good ; and the doctrine of con¬ 
solidation (hereinafter considered in the chapter on 
Mortgages) was never applicable as against the 
\ Subsequent Voluntary settlement (o). Also, a bond fide purchaser 
jhave^b^en*”^*^ for valuc froiii the heir-at-law or from the devisee of 
from the very t;he voluntary settlor was not within the statute; nor 
self, and ex- was a bond fide purchaser for value from one claiming 
pressor irec . ^ gecond Voluntary conveyance (p), — sell, be-. 

cause the intermediary vendor in all three cases was! 
but a volunteer himself, and could not by«sellingj 
convey a better or higher estate than he himself! 
ihad; and the rule was absolut e, th at the person who 
(whether as subsequent purchaser, mortgagee, or 
lessee) claimed by virtue of the statute to set aside 

(^) Bill V. Cureton, 2 My. & K. 503 ; M'DonneU v. HesUrige, 16 Beav. 

346. 

{ 1 ) 5 Cb. Div. 919; see also Gale v. Gale, 6 Ch. Div. 144; Ex 
parte Hillman, in re Pumfrey, 10 Ch. Div. 622 ; Harrie v. Tuhh, 42 Oh. 
Div. 79. 

(m) Chapman v. Emery, Cowp. 279 ; CracknaU v. Ja/nson, 11 Cb. Div. 

I; In re Walhampton EstcUe, 26 Ch. Div. 391. 

(n) Bevan v. Earl of Oxford, 6 De G. M. &; G. 507. 

(0) In re Walhampton EetcOe, 26 Ch. Div. 391. 

(p) Doe V. Rusham, 17 Q. B. 723; Lewis v. Ree», 3 K. & J. 132; 
Richards v. Lewis, ii C. B. 1035 ; General Meat Supply Association v. 
Bouffler, W. N. 1879, 26. 
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the prio r voluntary settlement, must have claimed 
unde r and through the voluntary settlor himself, and 
through or under no other person whatsoever and 
such claim must have been directly and proximately 
through or under the settlor, and not indirectly or by 
inference of law or rule of equity (r). It was a rule 
also, that where the voluntary settlement was set aside 
in favour of a subsequent purchaser, the volunteers 
had no right to the specific purchase-money (s); but' 
uf the settlement had contained a covenant fo^ quiet 
(enjoyment, the settlor would have been liable thereon 
for damages, amounting (in effect) to the amount of 
(the specific purchase-money ( 0 - Also, if the person 
or persons entitled under the voluntary settlement 
should, before any subsequent sale or mortgage of the 
property had been made by the voluntary settlor, and 
for a valuable consideration, have conveyed away or 
charged his or their estate or interest thereunder, 
then to the extent of such conveyance or charge the 
settlement remained good (w); and such settlement 
might also, by reason of matters ex post facto, have 
become a settlement for value (v). 

But now all these decisions upon the statute 27 
Eliz. c. 4, have been, in large measure, deprived of 
their relevancy or importance, it having been enacted 
by t he Voluntary Co nveyances Act, 1893 (x), that 
(save as regards subsequent purchasers, mortgagees, 
and lessees who have become such before the 29 th 
June 1893) voluntary conveyance which shall 
have been in fact made bond fide and without any 


{q) Godfrey v. Pooie, 13 App. Ca. 497. 

(r) In re Walhampton Estate, supra. 

(«) DaJcing v. Whimyer, 26 Beav. 568; In re Walhampton Estate, 
supra. 

(<) Hales V. Cox, i N. R. 344; Dolphin v. Aylward, L. R. 4 H. L. 
486. 

(u) Halifax Bank v. OUdhill, supra. 

(v) Prodgm v. iMngham, Sii 133; Oeorge v. Milhanke, 9 Ves. 190. 
(4 56 & 57 Viet. c. 21. 


Volunteers,— 
their right to 
the purchase- 
money ? 


Volunteers,— 
their power to 
alienate or 
charge. 


Voluntary 
Conveyances 
Act, 1893,— 
effect of. 
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Considerations 
are either,— 
(i.) Merito¬ 
rious ; 

Or 

(2.) Valuable.^ 

Marriage con- j 
sideration 
under 27 Eliz. 
c. 4. 


Post-nuptial 
settlement in 
pursuance of 
ante-nuptial 
parol agree¬ 
ment. 


actual fraudulent intent shall henceforth be deemed 
fraudulent and void within the meaning of the 27 
Eliz. c. 4,—so that now a voluntary settlement of 
land is as favourably situated as a voluntary settle¬ 
ment of pure personal estate made on any lawful 
consideration. And here we will observe, that lawful 
considerations generally may be divided into two 
classes, namely, {i) Meritorious considerations (some- ^ 
i times called ^ood considerations), being considerations! 
lof Wood or natural affection, or of generosity ori 
' moral duty; and (2) Valuable considerations, such as ♦ 
mone^, marriage, or the like, which the law esteems* 
an equivalent for money. The consideration of 
marriage in particular has always been recognised 
by courts of law and equity as a valuable one; and 
previously to the Statute of Frauds, a mere oral 
promise by the intended husband to settle property 
upon the intended wife was upheld by the subsequent 
marriage; and the Statute of Frauds, 29 Car. II.> 
c. 3, s. 4, did not change this principle, but only* 
\ required, by way of evidence, that t he ante-nup^l. 
i agreement should be in writing, in order to bind the 5 
i husband, or other the party signing it. In the case , * 
] therefore, of an ante-nuptial written agreement fol- , 

i Y.)l|--"ll . ...JI.I I I n il *»■ » -« 

lowed hy^imrriage^\h& wife was esteemed a purchaser^ 
for value (y); and an ante-nuptial ‘parol agreement, 
subsequently embodied in and evidenced by a post¬ 
nuptial settlement made in pursuance of the agree¬ 
ment, appears to be also good as a purchase for 
value {z), it being sufficient if the written evidence 
is forthcoming before action brought; but a mere 
f post-nuptial voluntary settlement without any ante- 
^ nuptial agreement, either vSbal or written, was void 


(v) Kirlc V. dark, Prec. in Ch. 275. 

(2) Dwidas V. Dutens, 2 Cox, 235; Spurgeon v. Collier, i Eden, 55 ; 
Warden v. Jones, 2 De 6. & Jo. 76; Hope v. Hope, W. N. 1893, P* 20» 
and see the principle in Bailey v. Sweeting, 9 0 . B. N. S. 843; 30 L. 
J. C. P. 150. 
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under the statute 27 Eliz. c. 4, as against a subsequent 
purchaser for value, even with notice (a); but ofj’ 
course, such a settlement will now be within the;, 
protection given to it by the Voluntarj^Conveyancesli 
Act , i 8g 3^ already mentioned. 

I Even before the last-mentioned Act, a court of Bmdjidi 
1 equity supported post-nuptial settlements on very 
(slight valuable consideration. Thus, in Eewinon 
Negva {h), it was decided that if the wife’s real sideratioD. 
estate, of which her husband would be entitled to 
receive the rents and profits during the coverture, 
was settled by merely post-nuptial settlement on 
her for life, for her separate vse, &c., with remainder 
to the children, the post-nuptial settlement was not 
void under the statute 27 Eliz. c. 4, as against a sub¬ 
sequent purchaser from the husband and wife, but 
that the interests of the children under the settle¬ 
ment held good,—for the husband had purchased 
these interests for his children by giving up his own 
life-estate in consideration of the estates limited to 
his children. On the other hand, even an ante-iira/(«Mpr«- 
nuptial voluntary settlement, for which the marriage 
was the sole consideration on the part of the wife, supported, 
could*not have been supported as against a subse¬ 
quent purchaser, if the marriage was in effec^no 
consideration emanating from the wife.’ Thus, iu 
Colomhine v. Fenhall (c), where a gentleman went 
through a valid ceremony of marriage with a female 
who had previously lived with him in concubinage 
f or a period of years, and settled considerable pro¬ 
perty upon her prior to and in purported consideration 


(а) Butterjicld v. Heath, 15 Beav. 408; Warden v. Jonee, 2 De G. & 
Jo. 76. 

(б) 16 Beav. C94; Bayspode v. CoUins, L. R. 6 Oh. App. 228; 
Teaadale v. Braithmite, 5 Ch. Div. 630; Shurmur v. Sedgwick, 24 Ch. 
Div, 597. 

(c) I Sm. & Giff. 228; Bvimer v. Hunter, L. R. 8 Eq, 46. 
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of the marriage,—the court, being of opinion that 
the marriage was wholly illusory as a coimderation, 
and that the female was aware of the real character 
of the transaction, set aside the settlement as fraudu¬ 
lent agamst a subsequent purchaser; and the decision 
of the court in such a case would, sernbk, still be the 
same, notwithstanding the Voluntary Conveyances 
Act, 1893; for here there is 'imla Jides and an actual 
fraudulent intent. 


(c.) A very factitious and artificial species of fraud 
has been introduced, for the protection primarily of 
the general creditors of the grantor, and secondarily 
(since 1882) for the protection of the grantor himself, 

, by the Bills of Sale Acts, 1878 and 1882 {d)\ but 
i as the provisions of these Acts are epitomised in 
Chapter xviii. infray on Mortgages and Pledges of 
Personal Property, it is sufficient in this place to 
mention, that the Act of 1878, like the Bills of Sale 
Acts, 1854 and 1866, which it repealed, expressly 
exempts marriage settlements from its operatioi^— 
an exemption which extends, however, only to ante¬ 
nuptial, and not also to post-nuptial settlements (e), 
or agreements for a settlement (/). By the 20th 
section of the 1878 Act, it was also expressly pro¬ 
vided, that the chattels comprised in a bill of sale 
which had been and continued to be duly registered 
I under the Act, should not be deemed to be in the 
1 possession, order, or disposition of the grantor of the 
bill within the meaning of the Bankruptcy Act, 
1869,—a provision which has been repealed by the 
15th section of the Act of 1882 as regards bills of 
^ sale given by way of security for money lent (g) \ 
^but the provision remains in force as regards post- 

{d) 41 & 42 Vict. c. 31; 45 & 46 Viet. c. 43. 

(c) Ashton V. Blackshaw, L. R. 9 Eq. 510. 

(/) Wenman v. Lyon, 1891, 2 Q. B. D. 192. 
ig) Swift V. Pannell, 24 Ch. Div. 210. 


of Sale Acts, 
1878, 41 & 42 
Vict. c. 31, and 
1882, 45 & 46 
Vxet. c. 43,— 
frauds under. 
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nuptial marriage settlements, or agreements for a 
settlement, and as regards all bills of sale save only 
mortgages. 


(d.) ^ the Bankruptcy Act, 188 3 (h), s. 47, re- (d.) The Bank- 
pealing and extending to non-traders as^well as to 
traders a similar provision contained in the Bank- under, 
ruptcy Act, 1869 (0, s. 91, the following provisions 
have been made, but with reference only to voluntary 
post-nuptial settlements or agreements (k ); that is to 
say; Firstly, with reference to the husband's property (i.) voluntary 
in his own right—(i.) Any pos^nuj)tial settlementr®®‘‘^®“®*^^®- 
I made within^wo jears of the s ubsec^uen t bankr uptc y|(g.) of hus- 
of the settlor is, ipso facto, void uponlhe bankrupt!property!^ 

I (sciL as against the trustee in the bankruptcy), and 
,(2.) Any post-nuptial settlement made within ten 
years of the subsequent bankruptcy of the settlor, 
and outside the first two of such ten years, is also 
void upon the bankruptcy {scil. as against the trustee 
in the bankruptcy), unless and until the cestms que 
trnstcnt under the settlement prove that the same 
was not in fact fraudulent as against the creditors of 
the settlor (/), and that the interest of the settlor in 
the property passed to the trustees of the settlement 
. on th» execution thereof (ni) ; but, upon the con-. 
struction of these provisions of the statute, it has 
been held, that the settlement is not void until there 
is a trustee in the bankruptcy, so tha t any bond fide 
alienation in the meantime of the property comprised ‘ 
in the settlem^en^ is and remains good (n). And, 


{K) 46 & 47 Viet. c. 52. 

(«) 32 & 33 Viet. c. 71. 

(k) Hance v. Harding, 20 Q. B. B. 732 *, Mackintoik v. Pogose, 1895, 

1 Ch. 505. 

(l) in re Tetley, 1896, W. N. p. 86, 

(m) In re Holden, 20 Q. B. D. 43; Hance v. Harding, ib. 732; In 
re VansUtart, ex parte Brown, 1893, 2 Q- B. 377 ; In re BraU, ex parte 
Norton, 1893, 2 C. B. 381. 

(n) In re Vannttart, supra ; In re Brail, supra; In re Carter and 
Kenderdxne'% contract, 1897, l Oh. 776, overruling In re Briggs v. 
Spicer, 1891, 2 Ch. 127. 
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Secondly, with reference to the husband’s property 
(6.) Of wife’s in right of his wife,—A ny post-nuptial settlement' 
property. ^yif0 and children of the settlor is good (no 

matter how soon the bankruptcy of the settlor may 
come about), provided it be of prope rty th at has ac¬ 
crued to him through his wife during the coverture (o).' 
(la.) Volun- And, Thirdly, with reference to ante-nuptial cove- 
nants and contracts by any one (trader or not) to 
settle property of his own yet to be acquired,— 
All such covenants and contracts shall be void upon^ 
subsequent bankruptcy, unless prior to such bank- 
jruptcy the property referred to has been both ac-, 
iqi^ed, and also in fact settled pursuant to the * 
(2.) Fraudu- ‘covenant or contract (j;). The Bankruptcy Act, 
ferences, &c. 1^33- 48, has also provided that every conveyance 

or transfer of property or charge thereon made . . . 
by any person unable to pay his debts as they 
become due from his own money, in favour of any 
creditor, or any person in trust for any creditor, with 
the view of giving such creditor a preference over 
the other creditors, shall, if the person making . . . 
the same, is adjudged bankrupt on a bankruptcy 
petition presented within three months after the 
date of making ... the same, be deemed fraudulent 


(3.) Acts of 
bankruptcy. 


and void as against the trustee in the bankruptoy (g). 
Also, the same Act, s. 4, provides that (among other 
things) the three following conveyances by a debtor 
shall be deemed acts of bankruptcy, that is to say : 

^ (i.) A conveyance or assignment of his (the debtor’s) 
property to a trustee or trustees for the benefit of ‘ 
his creditors generally; (2.) A fraudulent convey-^ 
lance, gift, delivery, or transfer of his property, or ’ 


of any part thereof; and (3.) Any conveyance or { 


) transfer of his property, or any part thereof, or any 


(0) Mackintosh v. Pogose, 1895, ^ Ch. 505. 

(p) Ex parte Bishop, in re Tonnies, L. R. 8 Ch. App. 718. 

(q) In re PoUitt, ex parte Minor, 1863, i Q. B. 175. 
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1 charge thereon, which would under the Bankruptcy 
Act, 1883, or any other Act, be void as a fraudulent 
preference, if the debtor making such conveyance, 

&c., was adjudged bankrupt. 

In some cases the question has been raised, how who are 
far the consideration of marriage would extend, and Tcope^of^tL 
whether limitations in favour of somewhat remote "i«rriaKe con- 

1 . , , . - sideratioD. 

Objects were valid or not as against subsequent pur¬ 
chasers. A limitation to the issue of the settlor loy a | 
prospective second marriage was held not to be volun- j 
tary (r), or at least not to be defeasible as voluntary, 

1 where the other limitations (which in themselves were; 
j for value) would also have been defeated if such volun- ^ 
tary limitations were defeated (s),—the maintenance 
of such latter limitations being regarded as a special 
ground for the maintenance also of the voluntary 
limitations. So a settlement on her marriage, made j 
’ by a woman of her property as a provision for her | 
illegitimate child, was (on the like special ground) up- * 
i held as against a subsequent mortgagee (^); as also < 
j (and on the like special ground) a settlement in favour 
of the children of her former marriage, made by her ^ 

* when about to contract a second marriage {%), But 
; apparently, save for such special ground as aforesaid, 
all those limitations would have been merely volun- 
I tary, and bad accordingly (v ); and apparently also the • 
like settlement by a widower in favour of his children 
by a former marriage, made by him when about to re- 
marry, would have been voluntary (a;); and a limita¬ 
tion to the brothers of the settlor, or to more distant 


(r) Clayton v. Earl of Wintony 3 Mad. 302, n.; Newstead v. Searles. 
lAtk. 265. J » » J 

(«) Be Mestre v. Wtit, 1891, A. C. 264. 

(<) Clarice v Wright, 6 H. & N. 849; see Be Mestre v. West, supra j 
Oale V. Gale, 6 Ch. Div. 144; Harris v. Tuhb, 42 Ch. Div. 79. 

(m) Newstead v. Searles, supra; Be Mestre v. West, supra. 

(v) Be Mestre v. West, supra ; Machie v. Herlertson, 9 App, Oa, 303 ; 
Att.‘Oen. V. Jacobs Smith, 1895, 2 Q. B 341. 

(*) In re Cameron d: Wdls, 37 Ch. Div. 32. 


F 



82 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


IV. Trust in 
favour of 
creditors,— 
revocable, as a 
general rule. 


Amounts to a 
mere direction 
to trustees as 
to mode of 
disposition. 


And IS an 
arrangement 
for tbe debtor's 
own benefit 
and con¬ 
venience. 


collaterals, was voluntary as a general rule (y), they 
not being damnified, ie., “ damnously affected,” by the 
marriage; but all such limitations in favour of col¬ 
laterals would have been supported, if there was any 
party to the settlement who bond fide purchased on 
their behalf {z ); and semUe, the Voluntary Convey¬ 
ances Act, 1893, above referred to, will now come in 
to aid all these settlements, when they are in fact 
made without any actual fraudulent intent. 

Fourthly, conveyances upon trust may be upon 
trust for creditors; and although (as we have seen) 
a simple declaration of trust in favour of volunteers 
is irrevocable, yet where a debtor, with or without 
the knowledge of his creditors, makes a transfer of 
his property to trustees for the payment of his 
debts, and uses^ a solemn deed for the purpose, that 
amounts, in general, merely to a direction to the 
trustees as to the mode in which they are to apply 
the property vested in them for the benefit of the 
owner of the property; and inasmuch as, under such 
I a deed, the debtor alone is, in general, the cestui que 
, trust, he may vary or revoke the trusts at his plea- 
isure (a). Thus in Garrard v. Lauderdale {h), which 
was an assignment of personal property to tiMstees 
for the payment of certain, scheduled creditors 
who did not execute the deed, the Vice-Chancellor 
said: “I take the real nature of the deed to be 
“ not so much a conveyance vesting a trust in A. for 
“ the benefit of the creditors of the grantor, but rather 
“ an arrangement made by the debtor for the payment 
“ of his own debts in an order prescribed by himself, 
“ over which he retains power and control, and with 


{y) Johnson v. Legard, 6 M. & S. 60; Stachpoole v. Stackpoole, 4 Dm. 
& Warr. 320. 

(z) Heap V. 7 'onge, 9 Hare, 104; Mackie v. Hcrhertson, App. Ca. 
303 ; Hance v. Harding, 20 Q. B. D. 732. 

(а) Walwyn v. Coutts, 3 Sim. 14 

(б) 3 Sim. I. 
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“ respect to which the creditors can have no right to 
“ complain, inasmuch as they are not injured by it— 

“ they waive no right of action, and are not executing 
“ parties to it.” And in Acton v. Woodgate (c), the 
law is thus stated: “If a debtor conveys propertyj 
“ in trust for the benefit of his creditors, ^d the, 

“ creditors are not in any manner privy to the con- 
“ veyance, the deed merely operates as a power to 
“ tlie trustees, which is revocable by the debtor; and it 
“ has the same effect as if the debtor had delivered 
; “ money to an agent to pay his creditors, and before' 

“ any payment or communication made to the credi- * 

‘ “ tors had recalled the money.” But inasmuch as The right to 
the general rule proceeds on the principle that the personaUo 
deed is an arrangement for the debtor s oto con- settlor, 
venience, it seems to follow, that where the so-called 
trust for creditors is not to arise until after the 
death of the settlor, it is not within the rule at all, 
at least after the settlor s death,—for he personally is 
no longer in a position to recall it {d), and it is not 
competen t for any cestui que trust claiming under the 
deceased settlor to exercise the right of revocation 
vested in the settlor (e); but such cestui que trust 
will take, subject to the provision made by the 
settlof for the payment of his debts, at least when 
the debts are specified in a schedule to the deed (/). 

Also, such a deed may, even in the settlors lifetime, 
be from the first irrevocable,— scil. when it consti¬ 
tutes the true relation of trustee and cesfuis que 
trustent {(f). However, the surplus assets (if any), 
after satisfying the primary purposes of the deed, 
will, in the general case, result to the estate of the 
debtor, or (if he be dead) to his legal representative. 


(c) 2 My. & K. 495. 

{d) Fitzgerald v. White, 37 Ch. Div. 18. 

(c) Fitzgerald v. White, supra. 

U) Synnot v. Simpson, 5'Ho. Lo. Ca, 121; and Priestley v. EUis, 
1897, I Ch. 489. 

(g) New's Trustee v. Hunting, 1897, i Q. B. 607; 2 Q. B. 19. 
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or to the cestui qve tnist (if any) next entitled under 
the deed (A ),—seciiSy if the deed is in reality an 
absolute disposition of the entire assets in favour 
ol the creditors, for there can be no surplus at all 
in such a case (^). 

Effect of com- ’ Upon the question, What is the eftect of commu- 
d*eed tfemh- juicating the trust to the creditors, and in particular 
tors followed [whether such communication will deprive the debtor 
on the faith od of his powcr of revocation, — Sir John Leach, M.R., > 
‘ in Acton v, Wooclgatc (A), says, that the trust after com- j 
mnnication is irrevocable, if the creditors have heen 
thereby “ induced to a forbearance in respect of their ^ 
“claims;" and Sir J. Romilly, M.R., in Biron v. 
Mount ( 1 ), citing these words of Lord St. Leonards 
Foibearance in Field V. Doiioughmorc (7/1), “It is not absolutely 
fvuienctuy ‘‘csseutial that the creditor should execute the 
some positive assented to it, and if he has ac- 

“ quiesced in it, or acted under its provisions and coin- 
plied luith its terms, the settled law of the court 
“ is that he is entitled to its benefit,” says,—“ About 
“ that I entertain no doubt, but I apprehend he must 
“ do some acts which amount to acquiescence, and it is 
“ not sufficient if he merely stands by and takes no 
“ part at all in the matter, unless it should happen, 

“ as in Nicholson v. Tutin {u), that from standing by 
“ he has lost some remedy; but, in the general case. 
Effect of the “ he must do some act ” (p). But there has never beeni 
Hmlty to^the ^ doubt that, if a creditor is a pqrty to the trust! 
deed. and executes it, the deed is, as to that creditor,\ 


[h) Northampton {Marquis) v. Pollock, 45 Oh. Div. 190 ; and S. 0 . 
(sub nom. Salt v. Northampton), 1892, A. C. i. 

(0 Cooke V. Smith, 1891, App. Ca. 297. 

[k] I My. & K. 495. 

[l] 24 Beav. 649. 

\m) I Dm. & War. 227. 

(n) 2 K & , 1 . 23. 

(0) Kinvan v. Daniel, 5 Hare, 499; Griffith v. Ricketts, 7 Hare, 307 ; 
Siyqers v. Evans, 5 Ell. & B. 367. 
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\ iire^ablo (p ); a creditor, however, who for a longs 
I time delays to execute the deed (g), or who sets up; Effect of claim- 
! a title adverse to the deed (r), will not be allowed 
j to claim the benefit of its provisions, any m ore than 
’ a creditor to whom the existence of the deed has not 
'even been commimicated (s). And here we must 
observe, that trust deeds in favour of creditors are 
(in effect) “ deeds of arrangement; ” and by the Deeds Trust deeds 
of Arrangement Act, 1887 (t\ they must, like biUs 
of sale of personal chattels, be registered within seven 
days of their first execution, or else they are void; 
also, if and so far as they comprise lands of any 
tenure, they must, under the provisions of the Land 
Charges Registration, &c. Act, 1888 (a), be registered 
in the Land Registry Office, in the proper register 
for such deeds, or else they will be void as against ]l 
a subsequent purchaser or mortgagee or lessee ofJ 
the debtor. 


Regarding equitable assignments, although Lord v, Eqmtahk 
Coke says, “ The great wisdom and policy of the 
“ sages and founders of our law have provided that 

° . common law. 

“ no possibility, right, title, nor thing m action shall 
“ be granted or assigned to strangers; ” still, in equity, 
from* a very early period, assign ments of a mere naked Respects in 
possibility, or of a chose in action, provided they were i^fn^gerupon 
i foryJuableconsideration,have been held valid,—TminV^* 
the principle that equity enforces the performance ofjiaw.^^™ 
all agreements which are for value, and which are noti 
contrary to public policy, and provided only they are! 


(<p) Maeldnnon v. Stewart^ I Sim. N S. 88; Cosher v. Radford^ l D. 
J. & S. 585 ; Montcfiore v. Brovm, 7 H. L. Cas. 241-266; and Cooke v. 
Smith, supra. 

iq) Govld V. Robertson, 4 De G. & Sm. 509. 

(r) Watson v. Knight, 19 Beav. 369; Meredith v. Facey, 29 Oh. Div. 
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Respects in 
which tlie 
common law 
even has in¬ 
fringed upon 
its own rule. 


sufficiently definite {;v). A mere expectancy, therefore, 
as that of an heir-at-law to the estate of his ancestor 
(x ); or the interest which a person may take under 
the will of another who is living (y); also, a mis¬ 
feasance claim against directors (z ), also, non-existing 
property to be acquired at a future time, as the future 
cargo of a ship (a), or future stock-in-trade to be 
brought on the mortgaged premises (h), or the future 
book-debts of a business (c), are assignable in equity 
for valuable consideration; and where after such an 
assignment for value,—but not where the assignment 
was purely voluntary (d ),—the expectancy or other 
future or contingent interest or right has fallen into 
possession or otherwise has matured, the assignment 
will be enforced (r), subject to the question (if any) 
as to the effect of the bankruptcy of the assignor 
intervening (/). 

Even the common law from time to time broke in 
upon the old rule which prohibited the assignment of 
choses in action,—r.y., in the case of negotiable instru¬ 
ments ; also, where the debtor assented to the transfer 
of the debt, so as to enable the assignee to maintain 
a direct action against him on the implied promise 
which resulted from such an assent (g ), but in the | 
case of assignments of bonds or other debts, it used to! 
be necessary to sue in the name of the original credi- j 


(v) Squib V. Wyn, i P. Wm.s. 378; In re Clarke, Combe v. Carter^ 
35 Ch. Div. 109; 36 Ch. Div 348. 

(as) Hobson v. Trevor, 2 P. W. 191. 

\y) Bennett v. Cooper, 9 Beav. 252 ; Combe v. Carter, supra. 

(2) Wood, V. Woodhouse & Kawson, W. N. 1896, p. 4. 

(а) Lindsay v. Gibbs, 22 Beav. 522. 

(б) Joseph V. Lyons, 15 Q. B. D. 280; Hollas v. Robinson, 15 Q. B. D. 
288. 

(c) Official Receiver v. Tailhy, 13 App. Ca. 523. 

{d) Lampet v. Kennedy, W. N. 1896, p. 9. 

(e) Hohoyd v. MarshM, 10 H. L. Cas. 191. 

(/) Ex pai te Nichols, in re Jones, 22 Ch. Div. 782; Wilmt v. Alton, 
1897, I Q B. 17. 

(V) Baron v. Husband, 4 B. & Ad. 611. 
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I tor, the transferee being regarded rather as his attorney 
(than as his assignee (A). More recently, other future 
interests and choses in action were, by statute, made 
assignable at law; that is to say, by 8 & 9 Viet. c. 106, Contingent 
s. 6, contingent and future interests and possibilities 
coupled with an interest in real estate; also,' by 30 & i^oimesof hfe 
31 Viet. c. 144, policies of life assurance; and by 31 
& 3 2 Viet. c. 86, policies of marine assurance. Lastly, 
by the Judicature Act, 1873 (i), s. 25, sub-sect. 6,| Debts and 
debts and other legal choses in action, without anyi^JosL^ir^ 
distinction, were made assignable at law, ''where /Ae'action,under 

7^7 ^7 in Supreme Court 

“ assujnmnit 'is* absolute j and not hij way of charye only ; > of judicatme 

and that provision would, of course, extend to, 
accident assurance policies,—although these are (in 
the nature of) a series of successive contracts for the 
successive periods of the assurances (k ); but, as re¬ 
gards all assignments depending upon the Judicature 
Act for their efficacy, the assignment is subject to 
all (if any) equities affecting the assignor in respect 
of the subject-matter of the assignment ( 1 ); and the 
assignment under that Act must be in writing, and 
must be completed by a written notice to the debtor. 

However, in equity, there may be other valid assign¬ 
ments, that is to say, assignments not complying with 
the provisions of the last-mentioned Act; for example,! oider given by 
an order given by a debtor to his creditor, upon a third! SiToJ upon 
person having funds of the debtor, to pay the creditor verson, 

^ ^ ^ . .a good equi- 

out of such funds, has always been considered a bind- (table assign¬ 
ing equitable assignment, or (speaking more accu-j^oprjation^^'' 
rately) a binding appropriation of so much money to^ 
or in favour of the creditor (m) ; and the title arising 


(h) Be Pothonier v. Be Mattoe^ Ell. Bl. & Ell. 467. 

(i) 36 & 37 Viet. c. 66 ; and see In re Park Gate Waggon Works Co., 
17 Ch. Div. 234; Walker v. Bradford Old Bank, 12 Q. B. D. 511 ; 
Tamred v. Behgoa Bay, Ac. Rail. Co., 23 Q. B. D. 239. 

(k) In re Turoan, 40 Ch. Div. 5; Stokdl v. Heywood, 1897, i Ch. 
459 - 

{ 1 ) In re Milan Tramways, ex parte Theys, 22 Ch. Div. 122. 

(m) Biplock v. Hammond, 5 De 6. M. & G. 320; Buck v. Ibhson, 
3 Q. B. D. 686; Harding v. Harding, 17 Q. B. D. 442. 
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by such an equitable assignment or appropriation will 
hold good as against the title of the trustee under the 
subsequently accruing bankruptcy of the assignor (n ); 
and also against the title of the executor or admini¬ 
strator of the assignor upon his death, and (in the 
latter case) although the notice required to perfect 
the assignment as against third parties may not have 
been given till after the death (o). 

Mandate from j But a mere mandate will not amount to an equi- 
agent-con- assignment or appropriation, for such a mandate 

fers no right revoked at any time before it is executed 

ditor. (p). Thus in Eodick v. Gamhll (y), where a railway 

company was indebted to the defendant, their en¬ 
gineer, and he was greatly Indebted to his bankers, 
and the bankers having pressed for payment or secu¬ 
rity, the defendant, by letter to the solicitors of the 
company, authorised them to receive the money due 
to him from the company, and requested them to 
pay it to the bankers; and the solicitors, by letter, 
promised the bankers to pay them such money, on 
raising it, —The court held that this did not amount 
I to an equitable assignment or appropriation of the 
debt, but was a mere revocable authority to the soli¬ 
citors to receive the cleht due from the company, and 
to pay what should be received to the bank,—it was, 
in fact, but a step towards realising the debt, and 
Othei cases the appropriation (if any) was still to follow. And 
appl-opnation j effective appropriation if no specific 

IS luoompiete. | fund out of which the payment directed to be made 
i is specified (r); and any purported appropriation 
which amounts only to a mandate will be revoked 


(n) Bum V. Carvalho, 4 My. & Cr. 690. 

(0) Walker v. Bradford Old Bank, 12 Q. B. D. 511 ; and Western 
Waggon Co. v. West, 1892, I Ch. 271. 

(p) Morrell v. Wooten, 16 Beav. 197. 

(q) I De G. M. & G. 763; and see Ex parte UaU, in re Whitting, 
10 Ch. Div. 615. 

(r) Percival v. Dun 7 i, 29 Ch. Div. 128. 
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by the bankruptcy of the debtor (s); but if bills of 
exchange are drawn against goods (by way of pro¬ 
viding for the payment of the price of the goods), 
and the consignee of the goods directs his agent to 
realise the goods and to apply the proceeds in or 
towards payment of the price, this direction, if com¬ 
municated to the bill-holder, operates as an equi¬ 
table appropriation (t ); seciis, if the direction is not 
so communicated (w). 

t In order that third parties may be bound, it is 
! necessary, with regard to a chose in action, for the 
' assignee to do everything towards having possession 
I which the subject admits of; and for this purpose 
he must give notice to the legal holder of the fund, 
to the debtor himself or (as the case may be) to 
his legal personal representative, or other the legal 
hand to receive the debt (<^); and such notice in the 
case of a debt, for instance, is for many purposes 
tantamount to possession,—for the notice perfects 
the title and gives a complete right i 7 i mn; and 
this doctrine of equity is commonly called the rule 
in Dearie v. Hall (x ); and the trustee in bankruptcy 
as general (assignee) must give the notice equally 
with tWe particular assignee (//). Then, if the debtor 
or (as the case may be) his legal personal represen¬ 
tative or other the legal hand aforesaid should, after 
receiving notice of the assignment, pay the debt or 
any part thereof to the original creditor, or in fact 
to any one other than the assignee himself who has 
given the notice, he will (as a result of the doctrine 


{«) Ex parte HaU, in re Whitting^ lo Ch. Div. 615. 

{t) Ranken v. Alfaro^ 5 Ch. Div. 786. 

(m) Brown, Shipley Co. v. Rough, 29 Ch Div. 848. 

(v) Stephem v. Oreen and Oreen v. Knight, 1895, 2 Ch. 148; and 
see (as to notice to War Office), In re Seaman, 1896, I Q. B. 412. 

[x) 3 Ru8B. I. 

(y) Palmer v. Locke, 18 Ch. Div. 381; In re Stone's wtU, W. N. 1893, 
p. $0; In re Seaman, 1896, l Q. B. 412. ' 


Notice to 
legal holder 
hy assignee of 
chose in action 
necessary to 
perfect title 
as against 
third person. 


Such notice 
is tantamount 
to possession; 
and gives a 
light iniem. 
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Notice,— 
form oh 


in question) be liable to pay it over again out of his 
. own moneys to the assignee {z). If indeed the 
assignee is satisfied that the assignor will make no 
improper use of the possession in which he is allowed 
to remain, notice of the assignment is not necessary, 
for against the assignor the title is perfect without 
notice; but if the assignor should subsequently bo 
made a bankrupt,—or if, availing himself of the pos¬ 
session as a means of obtaining credit, he should in¬ 
duce third persons to purchase from him as the actual 
owner, and they part with their money before the 
assignee s so-called pocket-conveyance is notified,— 
the assignee must bo postponed; and that will be 
so,—even where (having omitted to give notice of his 
assignment) he has taken proceedings in court to 
realise his assignment and has registered'the pro-, 
ceeding as a hs 'pendens (a), and even when he has 
obtained the appointment of a receiver in his action 
( 5 ),—for in both these cases notice still continues 
necessary; and on being thus postponed, the assig¬ 
nee’s security, it is true, is not invalidated; he had 
priority, but that priority he has not followed up, 
but has permitted another to acquire a prior, because 
a better title, to the legal possession (c). Where, 
however, an assignee is unable to give the necessary 
notice, but has otherwise done all in his power to¬ 
wards taking possession, he will not lose his priority 
{d ); and when, senible, through infancy or otherwise, 
he or she is unable to give the necessary notice, his 
or her priority will remain, at least as against the 
trustee in bankruptcy of the assignor (e). Also, the 


(z) Brice v. Bannister^ 3 Q. B. D. 569; In re Wyatt, White v. Ellis, 
1892, I Ch. 188 ; S. C. (sub nom. Ward v. Duncomhe), 1893, A. C. 369. 

(а) Wigram v. Buckley, 1894, 3 Ch. 483. 

(б) Butter v. Everett, 1896, 2 Ch. 872. 

(c) Ryall V. Bowles, 2 L, C. 729; Dearie v. Hall, 3 Russ, i; In re 
Freshjield's Trust, 11 Ch. Div. 198; BuUer v. Plunkett, l J. & H. 441. 

(t?) Feltham v. Clark, i De 6. & Sm. 307; Langton v. Horton, I Hare, 
549; Johnstone v. Cox, 16 Ob. Div. 571. 

(e) In re Mills, 1895, 2 Ch. 564. 
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notice need not be, 6.7., the formal notice prescribed 
by the statute 30 & 31 Viet. c. 144, for assignments 
of policies of life assurance,—except as against the 
assurance office itself (/),—but may be any informal 
(but otherwise sufficient) notice as between the 
successive assignees {g ); and even where the assign¬ 
ment operates under the Judicature Act, 1873, s. 25, 
sub-sect. 6, the notice, although (as we have seen) it 
must be in writing, is not otherwise formal {h). The 
rule in Dearie v. Hall is not, however, applicable to when notice 
shares In companies registered under the Companies 
Act, 1862 (i), —nor, s«gm^//e, to shares even in com¬ 
panies that are not so regi.stercd, and the rule is 
not applicable to chattel interests in real estate (L ); 
but it is applicable to the proceeds of the sale of 
real estate (/), and to moneys secured by debentures or not avail- 
containing a charge on real estate (in). And note, 

] that when the chose in action is in court, then, in 
Mieu of giving notice of the assignment to the 
' officer of the court, a stop order on the fund must 
b e ob tained by or on behalf of the assignee, and. 

^such stop order will have all the effect of notice- 
(n), —p^yidedJ^t^p^obU^^ in the proper suit,^t j 

n ot ot herwise (oj; and such stop order appears still 
to be ndbessary in the case of all voluntary assign¬ 
ments of funds in court, notwithstanding that it 
may not now be necessary in the case of a charg¬ 
ing order (^). 


(/) Newman v. Newman, 28 Ch. Div. 674. 

(ff) Newman v. Newman, supra. 

(A) Walker v. Bradford 01 ^ Bank, 12 Q. B. D. 511 , Izon v. Tailhy, 
18 Q. B. D 25, and S. C. (sub nom. Tailhy v. Official Receiver), 13 App. 
Ca. 523; Western Waggon Co. v. Wat, 1892, I Ch. 271. 

{{) SocUU Q^n^rale v. Tramways Union, 11 App. Ca. 20; and see 
Colonial Bank v. Whinney, ib. 426. 

(A) WilUhire v. Rabbits, 14 Sim. 76. 

(^) Lee V. Howlett, 2 K. & J. 531 ; Arden v. Arden, 29 Ch. Div. 702. 

(m) Christie v. Taunton Co., 1893, 2 Ch. 175. 

(n) Greening v. Beckford, 5 Sim. 195 ; Warburtonv. Hill, Kay, 470 ; 
Pinnook v. Bailey, 23 Ch. Div. 497 ; Mack v. PosUe, 1894, 2 Ch. 449. 

(0) S teph ewy. Creen and Oree^ iv. KniaM, 1895, 2 Ch. 148. 

(p) Breret&n v. Edwards, 2i Q. B. D. 488. 
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Assijj^nee of 
chose in 
actiou takes 
subject to 
equities ; 


as, e.q , 
fraud, 


or set-off. 


The assi^ee of a chose in action, although without 
notice, in general takes it subject to all the equities 
which subsist against the assignor {sell being equities 
affecting or attaching to the subject-rnatter) {q). Thus 
in Tiirto)i v. Benson (r), where a son on his marriage 
Avas to have from his mother, as a portion with his 
wife, exactly as much as his intended father-in-law 
should allow to his daughter; and privately, without 
notice to his mother who treated for the marriage, 
the son gave a bond to the wife’s father to pay back 
;£'iooo of the wife’s portion seven years after, in 
consideration that the father-in-law should make 
the wife’s portion ;f3000, instead of (as he had in¬ 
tended) £2000 only; and the bond Avas afterAvards 
assigned for the benefit of the creditors of the father- 
in-hiAv; it Avas held, that the bond, being void in 
equity in the hands of the father-in-laAv, could not 
be made better by the assignment (.s) in the hands 
of his creditors, although taken Avithout notice of the 
son’s fraud. And again, in Knapnmn v. Wreford (1), 
where certain legatees (Avho were also the testator’s 
next of kin) commenced an action in the Probate 
division against the executor of the Avill claiming a 
revocation of the probate, and pending that action 
assigned (some of them by Avay of purclA-se, and 
the others of them by Avay of mortgage) all their 
shares whether as legatees or as next of kin, and 
subsequently had their action dismissed Avith costs 
to be paid to the executor-defendant, the court held 
that these costs Avere proper to be set off against 
the amount of the legacies, and that the assignees 
of the legatees took their assignments subject to 


(?) In re Milan Tramways, ex parte Tlieys, 22 Cli. Div. 122. 

(r) I P. Wms. 496 

(s) Barnett v. Sheffield, I De G. M. & G. 371; Athenaeum Life Assur- 
ame Society v. Pooley, 3 De G. & Jo. 294 ; Orakam v. Johnson, L. R. 8 

36- 30^ 

(0 18 Ch. Div. 310; Doering v. Doering, 42 Cb. Div. 128; Christmas 
V. Jones, 1897, 2Ch. 190. 
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such set-ofF. And here it is to be noted generally, 
that the assignee of a residue (or of any share of 
the residue) takes subject to the payment thereout 
of the general costs of an action for the administra¬ 
tion of the estate, and subject also to the payment 
of all the “ testamentary expenses ” as well as of the 
debts properly so called; and that the provision 
contained in Order Ixv. Rule 14.!), to the effect that 
the costs of ascertaining the persons entitled to 
legacies are to be paid out of such legacies, and not 
(unless the court so directs) out of the residue, is 
in general of little advantage to the residuary legatee 
or his assignee (u). 

However, length of time and other circumstances Exceptions 
will occasionally take the ease of the assignee out of gen^i rule: 
the general rule (?;). And the rule docs not apply (i.) Special 
to negotiable instruments, because if it did, then, 
as Lord Keeper Somers observed, “ it would tend to (2 ) Negotiable 
“ destroy trade, which is carried on everywhere by 
“ bills of exchange, and he woidd not lessen an honest » 

“ creditor’s security ” (a-). The rule will also yield in 
equity where a contrary intention appears from the 
nature and terms of the contract between the original 
contrac'^ing parties; e.g, debentures made payable toqt.) Deben- 
1 hearer were held to bind the company issuing them 
i in the hands of transferees for value, irrespective of 
I any equities between the company and the original * 

1 holders (y); for generally, documents which of them- 
j selves are not negotiable in the strict sense of that ’ 

! phrase (::), may b ecome negotiable (as between the i 

(w) Booty V. Groom, 1897/2 Ch. 407. 

(r) Hill V. Caillovel, i V«s. Sr. 123; Expartc Chorley, L. E. ii Eq. 

157- 

I (x) Anon., Com. Rep. 43 ; London and County Banking Co. v. London 
I and River Plate Bank, 21 Q. B. D. 535. 

(y) In re Blakely Ordnance Company, L. R. 3 Ch. App. 154 Crouch 
V. Credit Foncier of England, L. R. 8 Q. B. 374. 

(z) London and County Bank v. River Plate Bank, 20 Q. B. D. 232 . 
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[parties) by estoppel (a ),—provided the estoppel be 
1 consistent with the terms of the document (b). 

Assignments ] A court of equity will, upon the ground of public i 
gSfty'!Vi!'fAs- refuse to give effect to assignments of the ; 

tlary^to pubim salarios of public officers, payable to 

policy. them for the purpose of keeping up the dignity of 
their office, or to ensure a due discharge of their 
official duties. Thus, the pay of an officer in the 
army (c), or in the navy {d), and the salary of a judge. 
given to him to support the dignity of his office, ' 
Jhave been held not assignable, but, semble, such 
assignments are valid when the office is a sinecure 
or the duties have ceased (6'),—unless by the express 
terms subject to Avhich the pay or pension is granted 
it is rendered inalienable (/), or unless it is a voluntary 
grant subject to withdrawal or discontinuance (y); 

^ but the salary of a workhouse chaplain, paid out of' 

I thn poor-rates, is assignable (A). As regards alimony 
(i), or an allowance in the nature of alimony (A), 
that is not assignable; nor is it “capable of valua¬ 
tion” in bankruptcy (/); and the arrears are not 
“ provable ” in bankruptcy {m), not even when such 


{a) Goodwin v RobartSy i App. Ca 476 ; Venables v. Baring Brothers, 
1892, 3 Ch. 527 , Burkinshaw v Nicolls, 3 App. Ca. 1016. 

(/>) Shejfield v. Loudon Joint Stock Bank, 13 App. Ca. 333, and S. C. 

I (sub nom. Easton v. London Joint Stock Bank), 34 Ch. Div. 59 ; London 
Joint Stock Bank v. Simmons, 1892, A. C 201 ; Bentinck v. London 
' Joint Stock Bank, 1893, 2 Ch. 120. 

(c) Birch V. Birch, 8 P D. 163 ; Crowe v. Price, 22 Q. B. D. 429, 
{d) Apthorpe v. Apthorpe, 12 P D. 192 

(e) Arbuthnot v. Norton, 5 Moore’s P C. C. 219; Grenfell v. The 
Dean and Canons of Windsor, 2 Beav. 550 ; Willcock v. Terrell, 3 Exch. 
Div. 323 ; In re Ward, ex parte Ward, 1897, i Q. B. 266; and Bank¬ 
ruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 53. 

if) Lucas V. Hams, 18 Q B. 1). 127 ; and see in rc\SaundtrSy ex 
parte Saunders, 1895, 2 Q. B. 424. 

{g) Expaite Webber, in re Webber, 18 Q. B. D. III. 

(A) In re Mirams, 1891, I Q. B. 594. 

(i) In re Robinson, 27 Ch. Div. 160. 

{k) Watkms v. Watkins, 1896, P. 222. 

[ 1 ) Linton v Linton, 15 Q. B. D. 239. 

[m] In re Hawkins, 1894, I Q. B. 25. 
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arrears have accrued due before the date of the 
receiving order (n). 

I Courts of equity, on the like principles of public (2.) Assign- 
I policy, will also refuse to give effect to assignments fjy “hlmpeftf 
which partake of the nature of champerty, or main- maiute- 

^ ^ n&DC6 

tenance, or buying of pretended titles (0). Thus, in 
Stevens v. Bagivell (p), where the one-fifth part of a 
share of prize-money, the subject of a suit then de¬ 
pending in the Admiralty Court, was assigned by the 
executrix of one of the captors and her husband to 
a navy agent, in consideration of his indemnifying 
them from all costs on account of any suit touching 
the said prize-money, and paying to them the re¬ 
maining four-fifths, if it should be recovered,—the 
court held, that the assignment was void, as amount¬ 
ing to that species of maintenance which is called 
champerty, viz., th^unlawful maintenance of a suit» 
in consideration of a bargain for part of the thing \ 
or for some profit out of it {q). 

Upon the same principle of not giving any en- (3) Assign- 
couragement to litigation, especially when undertaken 
as a speculation, equity will not enforce the assign¬ 
ment ot a mere naked right to litigate, i.e., of a right 
which, from its very nature, is incapable of conferring 
any benefit except through the medium of a suit, 
such as a mere naked right to set aside a conveyance 
for fraud (r); and the buying of a “ pretended title ” 
to lands was not only void as a contract, but, under 
the statute 32 Hen. VIIL c. 9, s. 2, subjected the 


(n) Kerr v. ATerr, 1897, 2 Q. B. 439. 

(0) Reynell v. Sprye, I De G. M. & G. 660; Prosser v. Edmonds, 

1 Y. & C. Exch. 481; James v. Km\ 40 Ch. Div 449; In re Park Gate 
Waggon Works Co., 17 Ch. Div. 234; Guy v. Churchill, 40 Ch. Div. 
481; Rees v. De Bemardy, 1896, 2 Ch. 437. 

ip) 15 Ves. 139. 

(q) Searle v. Hopwood, 9 C. B., N. S., 566. 

(r) Prosser v. Edmonds, I Y. & C. Exch. Ca. 481 ; Poroell v. Knowler, 

2 Atk. 226 ; In re Paris Skating Rink Co., 5 Ch. Div. 959. 
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parties thereto to penalties and forfeitures (s); but 
that statutory provision has been recently repealed (/). 
I But the purchase of an interest 'pemlentc lite {u), or a 
mortgage 'pendente lite {v), or the advance of money 
I for carrying on a suit, if the parties have a common 
I interest (zj, or if there exists between the parties the 
i relation of father and son (i/), or master and servant (2:), 
» will not be considered as maintenance or champerty (a). 
Moreover, a purchase from the defendant is always 
I valid, he having the possession, and therefore some- 
1 thing more than a ?nere naked right to litigate; also, 
under the Bankruptcy Act, 1883, the trustee in the 
bankruptcy (d), and under the Companies Act, 1862, 
the liquidator in the winding up (e), can assign a 
lis pendens of the bankrupt or company; and to 
an action for maintenance, “ charity ’’ is esteemed a 
good defence (d). 

(4.) Assign¬ 
ments by 111 
cnp.icitatecl 
persons. 


j^urchase by an attorney pendente lite of the sub¬ 
ject-matter of the suit is invalid (e),—if he be the 
vendor s attorney at the time of purchasing; sccus, if 
he do not become attorney for the vendor until after 
the sale is complete (/); and a purported assignment 
by a husband of his right to administer to his wife 
is invalid {g ); and an undischarged bankruptV assign¬ 
ment of his expectation of a surplus in the admini- 


{&) Keunecly v. L-yell, 13 Q,. B. D. 491 *, and see the Btatutea (^and\.bie 
decisions tiieieon) there cited. 

(t) 60 & 61 Vict c. 65, 8 . II. 

(w) Knight v. Bowyer, 2 De G. & Jo. 421, 455. 

(v) Cockell V Taylor, 15 Beav. 103, 117. 

{x) Hunter v. Daniel, 4 Hare, 420. 

\y) Burke v. Qreen, 2 Ball & B. 521. 

(2) Wallis V. Duke of Portland, 3 Ves. 503. 

(a) Dickenson v. Burrdl, 14 W. R. 412. 

{h) Seear v. Lawson, 15 Ch. Div. 426. 

(c) In re Park Gate Waggon Works Co., 17 Ch. Div. 234. 

{d) Harris v. Briscoe, 17 Q. B. D. 504. 

(e) Simpson v. Lamb, 7 Ell. & Bl. 84; Anderson v. Raddiffe, 6 Jur. 
N. S. 578. 

(/) Davis V. Freethy, 24 Q. B. D. 519. 

(g) lie Jane Turner, 12 P. D. 18. 
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stration of his estate does not confer on the assignee 
any right to interfere in that administration (A). 

Also, when the assignee is incapacitated by the law 
regulating the assignment, e.g., where (by the law of a 
husband s domicile) an assignment by him to his wife 
is invalid, then of course the assignment is invalid, 
although it should be of an English policy of assur¬ 
ance (^). 

} Sixthly, it remains to consider the constituents of vi. 

I a valid trust, or the elements required for its creation. 

Now, no particular form of expression is necessary 
to the creation of a trust, if, on the whole, it can be 
gathered that a trust was intended. There is usually 
little difficulty in the case of deeds; but in the case 
of wills, it is very difficult in many cases to determine 
whether or not a trust was intended to be created. 

“ As a general rule,” observes Lord Langdale, speaking 
of wills, “ when property is given absolutely to any | 
j “ person, and the same person is by the giver recom- j 
[ “ mended or entreated to dispose of it in favour of | 

I “ another, the recommendation, entreaty, or wish shall ( 

^ “ be held to create a trust,—(i.) If the words are so used [“The three 
* “ that on the whole they ought to be construed as reqimed for 
{“imperative or certain; (2.) If'the subject-matter of 
I “ the recommendation or wishTbe certain; and (3.) If 
“ the objects or persons intended to have the benefit 
“ of the recommendation or wish be also certain. On 
“ the other hand, (i.) If the giver accompanies his No trust if 
“ wish or request with other words from which it is to ofYuVoneT"^ 
“ be collected that he did not intend the wish to be 
“ imperative; or (2.) If it appears from the context tainties.” 

“ that the first taker was intended to have a discre- 
‘^tionary power to withdraw or to consume any 
“ indefinite part of the subject-matter of the gift; or 


{h) Ex parte Shefdd, in re Austin^ lo Ch. Div. 434. 
[i) Lee v. Abdy, 17 Q. B. D. 309. 
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“ (3.) If the objects are not such as may be ascertained 
“ with sufficient certainty, no trust is created. Thus, 

“ (I.) The words ' free and unfettered,’ accompanying 
“ the strongest expression of request, prevent the 
“ words of request being imperative; and (2.) Any 
“ words by whirth it is expressed, or from which it 
“ may be implied, that the first taker may apply the 
“whole or any indefinite part of the subject to his 
“ own use, prevent the subject of the gift from being 
“considered certain; and (3.) A vague description of 
“ the objects, that is, a description by which the giver 
“ neither clearly defines the objects himself, nor names 
“ a distinct class out of which the first taker is to 
“select, prevents the objects from being certain within 
“ the meaning of the rule ” (/j). 

Firstly, The words of recommendation used must be 
such that, upon the whole, they ought to be construed 
as imperative; bpt technical words are not necessary; 
e.g., the words “ willing or desiring,” if reasonably 
certain, will be construed as imperative and as amount¬ 
ing to a trust; so also the phrases “wish and request” 
(Z), “ have fullest confidence ” {m), “ heartily beseech ” 
(71), “ well know ” (0), “ of course he will give ” {p), 
have all been taken as imperative, in the absence of 
other words depriving tlum of that effect. On the other ^ 
j hand, the words above cited, and words of that class,! 
will not be construed as imperative, if there are other ' 
I words which, fairly interpreted, deprive them of that i 
/effect: Therefore, where, e,g,, a testator gives all his 


{b) Knight v. Knight, 3 Beav. 172, n C. & F. 513 ; and see Meggison 
V. Moore, 2 Ves. Jr. 632; Bernard v. MinshuU, Johnson, 276; In 
re Bond, Cole v. Hawes, 4 Ch. Div. 238; Williams v. Williams, 1897, 
2 Ch. 12. 

(i) Oodfi ey v. Godfrey, 11 W. R. 554; Liddard v. Liddard, 28 Beav. 
266. 

(w) ShoveLton v. Shovdton, 32 Beav. 143. 

(n) Meredith v. Heneage, I Sm. 553. 

(o) Bardmdl v. Bardswdl, 9 Sim. 319. 

(/)) Robinson v. Smith, Mad. & Geld. 194. 
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real and personal estate unto and to the “ absolute ” 
use of his wife in fee-simple, “ in full confidence ” that 
she will do what is right with it among the children, 
no trust will be created (q) ; and again, where a 
^ testator gives all his property to his wife “ absolutely I* 
< with full power to dispose of the same as she may 
^ think fit for the benefit of testator’s family, “ having 
^ full confidence ” that she will do so, no trust will be 
! created (?•). 

Secondly, The subject-matter of the recommenda¬ 
tion or wish must be certain. Therefore, where, as 
in Ik/jgxns v. Yates (s), a testator devised real property 
to his wife, to be sold for payment of his debts and 
legacies in aid of his personal estate, and declared 
that he did not doubt but his wife would be kind to 
his children, the court, being of opinion that these 
words gave a right to no child in particular, or a 
right to no particular part of the estate, held, that 
the clause was void for uncertainty. And again, in 
Curtis V. liippon {t), where the testator, after appoint¬ 
ing his wife guardian of his children, gave all his 
property to her, “ trusting that she would, in fear 
“ of God and in love to the children committed to 
“ her (?are, make such use of it as should be for her 
“own and their spiritual and temporal good, re- 
“ membering always, according to circumstances, the 
“ Church of God and the poor,”—the court held, that 
the wife was absolutely entitled to the property, there 
being no ascertained part of it provided for the 
children, and the wife being at liberty to dimmish 


iq) In rc Adams and Kensington Vestry, 24 Oh. Div. 199; 27 Ch. Div. 
394; Lamb v. Eames, 6 L. R. Ch. App. 597; Dawkins v. Ixtrd Penrhyn, 
4 App. Ca. 51 ; Williams v. Williams, 1897, 2 Ch. 12. 

(r) In re Hutchinson and Tennant, 8 Ch. Div. 540; In re Bond, Cole 
V. Hawes, 4 Ch, Div. 238; In re Hamilton, French v. Hamilton, 1895 > 
I Ch. 373. 

(s) 9 Mod. 122, 

(t) 5 Mad. 434. 


(2.) Subject- 
matter must 
be certain. 
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(3 ) The ob]e( 
must be 
certain 


Leaning 
against con- 
Btruiug jireca- 
toiy woids as 
trusts 


the capital either for the Church or for the poor. 
And generally, where there is an absolute gift of 
property to one person, and a recommendation that 
he or she should give to a certain other person ''what 
shall he left ” at his death, “ or what he shall die 
possessed of,” the subject will be considered uncertain 
(7/); but this class of cases must not be confounded 
with that very different class of cases in which the 
will gives only a life-estate to the first taker with a 
power of disposition over the capital, with remainder 
over failing (or subject to) such disposition, for in 
this latter class of cases, if there is either no exercise 
of the poAver, or only a partial exercise thereof, the 
gift over Avill take effect, but not as a trust (r). 


Thirdly, The objects of the recommendation or wish 
must bo certain. Thus, in Sale v. Moore (x), Avhere 
a testator bequeathed the residue of his property to 
his Avife, not doubting that she Avould consider his 
near relations, as he Avould have done if he had 
survived her, the court held that the objects Avero 
uncertain, saying,—“ Who were the objects of the 
“ trust ? Did the testator mean relations at his OAvn 
“ death, or at his wife’s death ? ” And we Avill here 
observe, that the tendency of the later deeisions has 
been against construing precatory words as trusts (y); 
therefore, where there was a gift of stock to a person, 
the testator adding parenthetically, “ to enahk him to 
“ assfist such children of my deceased brother as he may 


(ii) Pope V. Pope, 10 Sim. I ; Green v. Marsden, i Drew. 646; Con¬ 
stable V. Bull, 3 De G. & Sm. 411. 

(t^) Pennocl- v. Pewnoek, L. R. 13 Ef]. 144; Perry v. Merrit, L. R 
18 Eq. 152 ; Herring v. Barrow, 14 Ch. Div. 263. ’ 

{jt) 1 Sim. 534. 

iy) Howorth v. Dewell, 29 Beav. 18; Lambe v. Fames, L. R. 10 Eq 
1 V. Rau iwr, ^ App. C». 321; In re ffamUtm, 

I Frencn v. 7yiim^ro»7T^SrrCEr373 ; Hill v. Hill, 1897, i Q. B. 483. 
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''find deserving of encouragementf it was held, that no 
trust was created for the children (z). 

But the legatee or devisee does not, as a rule, 
take for his own benefit where the court fails to find 
a valid trust; on the contrary, he is in general ex¬ 
cluded,—in favour either of the heir or of the next 
of kin of the testator, according as the property is 
real estate or is personal estate; and in order to 
exclude him, it is only necessary that it should 
appear that a trust was intended. Therefore where, 
in J^rit/gs v. Fenny {a), the testatrix, after giving, 
among other legacies, a sum of >^3000 to Sarah 
Penny, and in addition a like sum of ;^3000 for the 
trouble she would have as executrix, bequeathed all 
her residuary personal estate to the said Sarah 
Penny, “ well knowing that she will make a good 
“ use, and dispose of it in a manner in accordance 
“ with my views and wishes,”—it was held by Lord 
Truro, that Sarah Penny did not take the residue 
for her own benefit, but that it devolved upon the 
next of kin of the testatrix. His Lordship said:— 
"Once establish that a trust was intended, and the 
"legatee cannot take beneficially) in this case, the fact 
“ thaf, besides a legacy of ^^3000, another legacy of 
“ that amount is expressly given to Miss Penny for 
“the trouble she will have in acting as executrix, 
“ clearly shows that Miss Penny was not intended 
“ to take the residue beneficially,—because otherwise 
“ the testatrix could have had no object in taking 
“out of that residue the legacy of ;63000 for her 
“ trouble ” {b). 


(i!) Benson v. Whittam, 5 Sim. 22; Bowbotham v. Bunnet, 8 Ch. 
Div. 430; Gregory v. Edmundson^ 39 Ch, Div 2!;3. 

(а) 3 Mac. & G. 546; In re Fleetwood, Sidgreaves v. Brewer, 15 Ch. 
Div 594; Cooper'Bean v. Stevens, 41 Ch. Div. 5i;2. 

(б) La/ngky v. Thomas, 6 De G. M. k G. 645 ; Bei nard v. MinshuU, 
Johns. 276 ; and disting. Stead v. MeUor, 5 Ch. Div. 225. 


If trust be 
intended, but 
not validly 
created, it 
enures for the 
benefit not of 
the trustee, 
but of the 
heir-at-law or 
next of kin. 


Bnggs Y. 
Fenny. 
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VII. Secret 
ti when 
and when not 
enforced. 


Where property (real or personal) is given by will 
to a trustee, or, being personal, is bequeathed to or 
vests in the executor, and there is nothing on the 
face of the will suggesting that the beneficial interest 
is to be taken by such trustee or executor,—and d 
fortiori if the contrary intention appears on tiie face 
of the will,— then the beneficial interest is undisposed 
of by the will, and a further writing to be executed 
as a will is necessary to dispose of the beneficial 
interest, and therefore no trust declared by word of 
mouth only, or even declared by writing (unless such 
writing is duly executed and attested as a will, 
or, being in existence at the date of, is incorporated 
in, the will), is permitted to be valid (r) ; but the 
property attempted to be subjected to such ineffective 
trust will go, so far as it consists of real estate, to 
the heir-at law or residuary devisee, and, so far as it 
consists of personal estate, to the next of kin or tho 
residuary legatee. On tho other hand, if the legal 
devisee or executor-legatee appears on the face of 
the Avill to be intended to take the beneficial interest 
also, then, as a general rule, no parol evidence to 
contradict or vary the plain effect of the will is 
admissible,- -so that, in such latter case, the legal 
devisee or exccutor-legatei^ will take the bentificial 
interest to himself absolutely. But to this general 
rule there is one great exception, namely, the usual 
exception on the ground of fraud, viz., that loarol 
evidence may he admitted to j)rove a fraud on the part 
of such devisee or legatee in procuring the gift to he 
w.ade to him for his own benefit hy the will, in that he 
undertook a certain secret trust, and that such under¬ 
taking on his part was the cause of the will being 
made as it is made; and in that case, the court will 
enforce discovery of the secret trust; and if it find 


(c) Adlington v. Cann, 3 Atk. 141; Muckleston v. Brown, 6 Yen. 52 ; 
Allen V. Maddoek, 11 Moo. P C. 427 ; Singleton v. I'omlinson, 3 App. 
Ca. 404; Boyes v. Carritt, 26 Ch. Div. 531. 
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the secret trust lawful, it will decree execution 
thereof {d ); and if it find the secret trust unlawful, 

•it will give the property, if real, to the heir-a-law or 
residuary devisee, and if personal, to the next of kin 
or residuary legatee of the testator (e); and the 
court will also, if necessary, sever (when it can) the 
lawful trust from the unlawful one (/). But if no 
trust is imposed by the will, and no communication 
of any secret trust was made in the testator’s lifetime 
to the devisee or legatee, the devise or bequest will 
hold good for the benefit of the devisee or legatee, 

—although he may, notwithstanding the absence of 
legal obligation, be disposed, from the bent and 
impulse of his own mind, to carry out what he 
believes to have been the testator’s wishes {g). 

There remains to be, eighthly, considered a class viii. Powen 
of cases in which powers are given to persons ac- 
conipanied with such words of recommendation in 
favour of certain specified objects as to render them (or under the 
powers in the nature of trusts; so that the failure power^^ 
of the donee of the power to exercise the power in 
favour of the intended objects will not prejudice the 
latter, for the court will in such a case take upon 
itself t^e duties of the donee of the power (h). It 
is perfectly clear, that where there is a mere power 
of disposing, and that power is not executed, the 
court cannot execute it (i ), and it is equally clear, 
that wherever a trust is created, and the execution 
of that trust fails by the death of the trustee or by 
accident, the court will execute the trust {k ); but 


{d) O’Brien v. Tyssen, 26 Ch. Div. 372. 

(c) Strickland v. Aldridge, 9 Vea. 519, 

(/) Re Birkett, 9 Ch, Div. 576. 

(gf) Cidlen V. Attorney-General, L. R. i H. L 190; McCormick v. 
Grogan, L. R. 4 H. L. 82; Rowbotham v. Dunnett, 8 Ch. Div. 430. 

{h) Gude V. Worthington, 3 De G. & Sm. 389 ; Izod v. hod, 32 Beav. 
242. 

(t) Brom\ V. Higge, 8 Vea. 570. 

[k) Ibid. 
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there is also a power which the court considers as 
partaking so much of the nature and qualities of a 
trust, that if the person who has the power does not 
discharge the duty which the power imposes, the 
court will discharge the duty in his place (/). There- 
Burrough v fore, in Biirrnvffh v. Philcox (m), where the testator, 
powtTequai to giving lifc-intcrcsts in certain stock and real 
a^^^rusUubject estate to his two children, with remainder to their 
selection. issue, declared that in case his two children should 
both die without leaving lawful issue, the survivor 
of his two children should have power to dispose by 
will of the real and personal estate, “ amongst my 
“ nephews and nieces or their children, either all to 
“ one of them, or to as many of them as my surviving 
“child shall think proper,”—it was held by Lord 
Cottenham, that a trust was created in favour of the 
testators nephews and nieces and their children, 
subject to a power of selection and distribution only 
in the surviving child of the testator. So again, in 
Salusburyx. Bcdushury V. Denton (71), where a testator by will gave 
^ disposal of his widow by her 

will, wherewith to apply a part for charity, the 
remainder to be at her disposal among my “rela- 
“ tions, in such proportions as she may be pleased to 
“ direct; ” and the widow died without exercising the 
power of determining the proportions in which each 
beneficiary was to take,—the court held, that the 
bequest was not void for uncertainty, but that the 
fund should be divided in moieties, one of such 
moieties to be for charitable purposes, and the other 
moiety to be for such of the testator s relatives as 
The shares of Were Capable of taking under the statutes of distri- 
areeqJai.^^^^” bution (o ),—for when equity executes an unexecuted 


{l) Brovm v. Higgs, 8 Ves. 561 ; and see Tweedede v. Tweedale, 7 Ch, 
633, following Wheeler v. Warner, i S. & S. 304. 

(w) 5 My. & Cr. 72; and see In re Weekes's Settlement, 1897, I Oh. 
269. 

(n) 3 K. & J. 529. 
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power-trust or trust-power of this sort, she applies 
her own maxim, that equality is equity, and divides 
the property equally, although the trustee, if he had 
chosen to exercise the power, might have used his 
discretion to give unequal shares (^). ^ 

A cestui que trust is (or used to be) the peculiar ix UahUity 
favourite of courts of equity, and has been by the U)^se7to^e 
most stringent rules protected against the mala fides 
or carelessness of his trustee; and in furtherance of money, where 
this object, the doctrine was early established, that restuuque 
as a trustee for sale had to pay over the purchase- 
money to other persons in given shares, the purchaser 
was bound to see that the trustee applied the 
purchase-money accordingly,—unless indeed the in¬ 
strument by which the trust was created contained 
an express declaration that the trustee s receipt 
should be a good discharge; but as this rule in cer¬ 
tain cases bore very hardly on purchasers, various 
statutes were from time to time passed Avith a view 
to their relief; and it will be convenient, firstly, to 
state the old rules by which the purchaser s liabihty 
was regulated, and then, secondly, to state the 
provisions and applicability of the various recent 
statutes. 

Firstly, by the old rules, a purchaser of the whole (i.)Per8oualty, 
or any part of the 'personal estate was not bound to 
see that his purchase-money was applied in discharge 
of the debts {q ); but if there was any fraud or par¬ 
ticipation in fraud on the part of the purchaser, he 
would not be exonerated,— e.g.^ where an executor 
disposed of his testator s assets in payment of a debt 
of his own, and the purchaser knew of such intended 


(p) WiUis V. Kymer, 7 Ch. Div. i8r. 

(S') Ewer v. Corhet, 2 P. W, 149; Keane v. Robartt, 4 Mad. 356. 
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(2 ) Realty,-— 
(a ) Trust 01 
chaige foi pay¬ 
ment of debts 
and legacies 
generally,— 
purchasei 
exonerated 
(6.) Tiust foi 
payment of 
certain debts 
01 legacies 
only,—pui- 
chasei for- 
meily nut 
exoneiated. 


Lord St. 
Leonards’ Act, 
22 & 23 Vict. 
c 35-I'Ui- 
cliase or moit- 
gage money 
only. 


Lord Cran- 
wortli’s Act, 
23 & 24 Vict. 
c 145,—any 
trust money 
whatsoever. 


misapplication beforehand (r); also a purchaser 
of real estate devised to trustees upon trust to sell 
for the payment of debts or of debts and legacies 
generally, or merely charged with such payment, was 
exonerated (s). On the other hand, if the trust 
directed the real estate to be sold, or if the will con¬ 
tained a charge upon, or a trust of, the lands for the 
payment of certain debts, mentioning in particular 
to whom those debts were owing,—or if there was 
a trust or a charge for the payment of legacies or 
annuities only,—the purchaser was bound to see to 
the proper application of the purchase-money {t). 

And, secondly^ under the provisions of various sta¬ 
tutes, purchasers (including mortgagees) have been 
recently more and more exonerated from all liability 
to see to the application of their purchase-money,— 
(i.) By Lord St. Leonards Act, which enacted that; 
“ the bond fide payment to, and the receipt of, any 
“ person to whom any 'purchase or mortgage money 
“ was payable upon any express or implied trust,' 
“ should effectually discharge the person paying the ’ 
“ same from seeing to the application or being answer- 
“ able for the misapplication thereof, unless the contrary j 
should be expressly declaied by the instrime'ut heating ' 
“ the trust or security' {u\ —but the statute applied only 
to instruments executed on or after the 13 th August 
1859; (2.) By Lord Cranworths Act, which enacted 
that “ the receipt in writing of any trustees or trustee | 
“ for ANY money payable to them or him by reason 
or in the exercise of any trusts or powers reposed 
“ or vested in them or him, should be a sufficient dis- 


(r) Hill V. Simpson, 7 Ves. 152; Pearson v. Scott, 9 Ch. Div, 198; 
In re Cope, Copc\. Cope, 16 Ch. Div. 49. 

(a) Jebb \. Abbot, cited Co. Litt. 2906.; Dowling v. Hudson, 17 Beav. 
248 ; /ri re Dyson and Fowke, 1896, 2 Ch. 720. 

(^) Elliot v. Mcrryman, I L. C. 64; Johnson v. Rennet, 3 My. & K. 
630. 

(m) Bennett v. Lytton, 2 J. & H. 158. 
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“ charge for the money therein expressed to be received, ! 

“ and should effectually exonerate the persons paying . 

“ such money from seeing to the application thereof, i 
“ or from being answerable for any loss or misapplica- ‘ 

“ tion thereof,”— but the statute applied only to instru¬ 
ments coming into operation on or after the 28th 
August i860j and finally (3.) By the Trustee Act, ("onveyanemg 
1893 (56 & 57 Viet. c. 53), s. 20, repeating the like T.'^ustle Act, 
provision contained in the Conveyancing Act, 1881, 
it is enacted, that “ the receipt in writing of any ‘>ecuntie8, &c. 
“ trustees or trustee for any money, securities, or other i 
“ personal property or effects, payable, transferable, or ; 

“ deliverable to them or him under any trust or 
“ POWER, shall be a sufficient discharge for the same, 

“and shall effectually exonerate the person paying, 

“ transferring, or delivering the same from seeing to 
I “ the application or being answerable for any loss i 
I “ or misapplication thereof,”—and the Conveyancing 
Act, 1881, was, and the Trustee Act, 1893, is, in Uiis 
particular retrospective; and it may be mentioned Settled Land 
^ that Hie Settl^Land Act, 1882, s. 40, contains a 
! similar power as regards funds arising under that 
) Act, and that Act also is retrospective. 

SinceP the changes successively effected by these General con- 
enactments, a bond fide purchaser paying his purchase- Act^-that^^ 
money to the trustee and obtaining his written receipt 
for same, and not knowingly participating in any fraud ca-ses exone- 
of the trustee’s, is now in all cases exonerated from . ’ 

seeing to the application of his purchase-money so far j 
as regards all charges not only of debts, but also of \ 
legacies and annuities made or given by the will (v). 

But of course as regards mortgages and other charges 
which exist independently of the will,—and which are, 
in fact, paramount to the wilf^the purchaser would 
not be exonerated, but would require to obtam the 


(v) In re Dyson and Fowke, 1896, 2 Ch. 720. 
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concurrence of such mortgagees or other incum¬ 
brancers in the conveyance to himself, or else to have 
recourse to the provisions contained in the 5 th sec¬ 
tion of the Conveyancing Act, 1881, for the discharge 
of such incumbrances upon a sale, or otherwise to see 
to their being properly discharged. Also, under ex- ^ 
^ ceptional circumstances, it would still be prudent to i 
'require legatees and annuitants, and even specifiedj 
i creditors, to concur in the conveyance for the purpose ( 
iof releasing their charges {x); thus, for example, the 
presumption arises after twenty years in the case of 
real estate (ij), where the beneficial devisee is in 
possession, that the debts have been paid, and there¬ 
fore in such a case the power in the trustees to sell 
may be wholly at an end, and with it of course the 
power also to give receipts, and the concurrence of 
the legatees and annuitants would in such a case be 
required. But the presumption aforesaid appears not - 
to arise in the case of leasehold property {z), so that 
an executor or administrator can efiectiially dispose 
of such leaseholds, without the concurrence of any 
of the beneficiaries (a),—unless of course he has ^ 
I assented to the bequest of the leaseholds, in which j 
! latter case the executor or administrator can no i 
I longer sell them. The power or trust for ^le may 
also have come to an end, by natural causes; c.y., 
when the real estate has vested in fee-simple abso¬ 
lutely, and there is no continuing purpose for which 
the trust or power is wanted (b). Also,—unless, of 
course, when the sale is by the tenant for life in pos¬ 
session under the Settled Land Act, 1882, or is by 


{x) Price V. Pneet 35 Ch. Div. 297. 

(y) Re Tmqueray WiUaume, 20 Ch. Div. 465. 

(z) Re Whistler, 35 Ch. Div. 561. 

(a) In re Venn and Furze, 1894, 2 Ch. loi. 

(/>)' Peters v. Lewes, &c. R. C., 18 Ch. D. 429; In re Cotton's Tr»utees 
and London School Board, 19 Ch. D. 624; In re Lord Sudeley and 
Baines tfe Co., 1894, i 334 J Dyson and Fowke, 1896, 

2 Ch. 720. 
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the absolute fee-simple owner,—the purchaser must provided he 
ill all cases ascertain that the person professing to Ihe^rur 
sell land, he., real estate, as trustee, is in fact the 
person authorised for that purpose,—a question not 
always very easy to determine; but the answer to it 
is to be gathered from the provisions in that behalf 
contained in Lord St. Leonards’ Act above cited, 
which distinguishes the cases in which the trustee of 
the will is to sell the real estate from the cases in 
which the executor is to sell it, the trustee being made 
the vendor where the charged lands arc devised to 
him in fee-simple or for other the testators whole 
estate therein, and the executor being made the 
vendor in all other cases—in the absence, of course, 
of a properly qualified beneficiary entitled and able 
to sell. And here note, that “ executor ” in Lord St. 

Leonards' Act does not include “ administrator ” (c), 

—a distinction which for this purpose is in no way 
affected by the Trustee Act, 1893, although for all 
the general purposes of that Act executors and ad¬ 
ministrators are now on a level {d). Also, not a hene, 
where the sale purports to be in exercise of the ex¬ 
press power of sale contained in a mortgage deed, 
and the transferee of the mortgage is selling, it must 
be seen ihat the power is exercisable (as it usually 
will be) by the assign of the mortgagee (e). 

And before leaving this subject, reference should be Oa a pur- 
made to the 55 th and 56th sections of the Convey- trusTeS^- 
ancing Act, 1881,— by the former of which sections s^c. 56, Con- 
it was provided (in favour of subsequent bond fide HCiSsl was 
purchasers), that the usual receipt clause in the body ^ 1 generd 
of the deed or the usual indorsement of such receipt ^ 
on the back thereof should be sufficient evidence of 


(c) In re Clay and Tetley, i6 Ch. Div. 3; In re Cope, Cope v. Copt, 
16 Ch. Div. 49. 

{d) 56 & 57 Viet. c. 53, 8. 50. 

(e) In re Rumney and Smith, 1897, 2 Ch. 351. ^ 
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but is now 
applicable. 


the payment of the money in such receipt expressed 
to have been received; and by section 5 6 it was pro¬ 
vided, that such receipt occurring either in the body or 
on the back of the deed should be a sufficient authority 
(without any other or distinct authority in that behalf) 
to the solicitor of the vendor to receive and to give a 
receipt for the purchase-money. It was held, however, 
that the 56th section was not applicable to vendors 
who were trustees, with power to sell and give receipts, 
but was applicable only to vendors who wore them¬ 
selves beneticially entitled to the purchase-moneys,- — 
the court of appeal pointing out in In re Bellamy (/), 
that the only effect of the 56th section was to make a 
special authority to the solicitor to receive the money 
unnecessary, that section being itself the special 
authority, hut trustees /lady as a general ride, no power 
to give or grant any snc/i special authority to their 
solicitor, although under special circumstances they 
might have such a power; but now, under the 
Trustee Act, 1893, s. 17 (g), repeating the like 
provision contained in the Trustee Act, 1888, s. 2 
{h), trustee-vendors (including executors and admini¬ 
strators) are entitled to the benefit of section 56 
equally with ordinary vendors (t); but even still an 
attorney appointed to sell real estate and ten. receive 
the purchase-money is not (in the absence of an 
express clause to that effect contained in his power 
of attorney) authorised to appoint his solicitor to 
receive the purchase-money [k). Also, let it be 
mentioned here, that, as a matter of prudence, although 
not a matter of legal necessity, a purchaser should 
not rest content with the usual receipt clause occur¬ 
ring in the body of the deed, but should (as he may) 


(/) 24 Ch. Div. 387 ; QliOit v. WdUr, 9 Beav. 497 ; Viney v. Chaplin, 
2 De G & Jo. 468. 

(.9) 56 & 57 Viet. c. 53. 

(^) $1 & 52 Vict. c. 59. 

(t) Llot/d's Bank v. Bullock, 1896, 2 Ch. 192. 

{k) Iktleifs Cate, 9 Times Law Rep. 553. 
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insist also on the receipt being indorsed on the back 
of the deed,—a precaution which will prevent the 
vendor from afterwards alleging that the deed, 
although executed by him, is 7iot his deed; for the 
court would hardly listen to him if he were to say 
that the receipt indorsed and signed by him was not 
his receipt (/),—unless, sonble, the deed was proved to 
have been delivered as an escrow simply (m). 

{l) Foster V. Mackinnorif L H. 4 C. P. 71O; Hunter v. Walters, L. 
R. 7 Ch. App. 75 ; Edwards v. Broxtm, i C. & J. 310; Onward Build' 
ing Society v. Smithson, 1893, ^ * J Greenslade v. Date, 20 Beav. 

284. 

(m) Lloyd's Bank v. Bullock, 1896, 2 Ch. 192. 
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Charities,— 
favoured by 
law. 
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definition of, 
according to 
law. 

(i ) The object 
specified m 
43 Ehz. c. 4. 


CHAPTER III. 

EXPRESS PUBLIC [OR CHARITABLE] TRUSTS. 

Trusts in favour of charities, in other words, Express 
Public Trusts, are, in respect as well of their creation 
as also of their construction and execution, subject 
in general to the like rules as express private trusts; 
nevertheless, charities are highly favoured in the law, 
and charitable gifts sometimes receive a more liberal 
construction than gifts to individuals; while in some 
few respects to be hereafter specified, charities have 
been treated with some little disfavour. 

The term ‘‘ charities,” in its legal acceptation (a), 
comprises the following objects or purposes, namely, 
(i) The charitable uses specified in the statute 43 
Eliz. c. 4, that is to say, the relief of aged, impotent, 
and poor people (h); the maintenance of the sick 
and of maimed soldiers and mariners; of schools 
of learning, free schools, and scholars in the univer¬ 
sities ; the repair of bridges, posts, houses, causeways, 
sea-banks, and highways; the repair of churches; 
the maintenance of houses of correction; the educa¬ 
tion and preferment of orphans; the marriages of 
poor maids; the support, aid, and help of young 
tradesmen, handicraftsmen, and decayed persons; the 
relief and redemption of prisoners and captives; and 
the relief of the poor (even the poor in foreign states) 


{a) The Queen y. Income Tax Commissionera, 1891, App. Ca. 531; In 
re Poveaux, Croat v. I/mdm Anti- Vivisection Society, 1895, 2 Ch. 501. 
(b) In re WaU, Pomeroy v. Willway, 42 Ch. Div. 510. 
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(c) in respect of taxes and the like; and (2) The And(2.)0b- 
charitable uses similar to those specified in the 
statute which the courts have at various times held 

to be within the “ spirit and intendment,”—and which 
are now to be described as being “ within the mean¬ 
ing, purview, and interpretation of the preamble” 

(d) ,—of the Act, that is to say, e.g., the repair of 
memorial windows in churches (e) and of monuments 
in churches (/), but not in churchyards {g)\ the 
repair of a church organ; the maintenance of church- 
chimes and of worship generally (/t); the foundation 
of lectureships and professorships (i), but not of 
prizes for yacht-racing or the like {k ); the supply¬ 
ing of towns with water, or generally the sanitation 
or ornamentation of towns (/); the encouragement of 
good domestics {m\ or of poor emigrants {n) ; the care 

and cure of useful quadrupeds {0) ; and the like. But charities,— 
it is to be observed, that objects which, although a 
charitable in a popular sense, are merely for the 
benefit of individuals, are not charitable in the legal 
sense of that word; e.g,, a bequest to ten poor clergy¬ 
men of the Church of England to be selected by 
J. S. (p), is not a charitable gift; as neither is a 
bequest to a private institution {e.g., an orphanage), 


(c) Freund v. Steward^ W. N. 1893, p. 161. 

(ri) 51 & 52 Viet. c. 42, 8. 13, sub-sec. 2. 

(c) AtL-Oen. v. Ruper, 2 P. Wms. 125. 

l f) Iloare v. Osborne^ L. R. i Eq. 585. 

l g) Dawion v. SmaU^ L. R. 18 Eq. I14; Vaughan v. Thomas^ 33 Ch. 
Div. 187 ; TyUr v. Tyler^ 1891, 3 Ch. 252; Pirbright v. Salvey^ W. N. 
1896, p. 86. 

(A) AtL-Qen. v. Pearson, 3 Mer. 353 ; Wright v. TugweU, 1892, i Ch. 
95; Farquhar v. Dowling, 1896, i Ch. 50. 

(i) Yedes v. University College, L. R. 7 H. L. 438. 

{k) Jones v. Palmer, 1895, 2 Ch. 649. 

\l) Jones V. Williams, Amb. 651; Faversham (Mayor) v, Ryder, 
5 De G. M. & G. 350. 

(wi) Loscombe v. Wintringham, 13 Beav. 87. 

(n) Barclay v. Maskdyne, 4 Jur. N. S. 1294. 

(0) London University v. Yarrow, 23 Beav. 159. 

(p) Thomas v. Howell, L. R. 18 Eq. 198; Pease v. Paitinson, 32 Ch. 
Biv. 154; In re Botolph without Bisl^sgate Parish Estates, 35 Ch. Div. 

142. 


H 
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Charitable 
scheme,— 
when and 
when not 
settled. 


maintained at the expense of an individual (q ); and 
yet a bequest to “ General William Booth ” (of the 
Salvation Army) “ for the spread of the gospel ” is 
distinctly charitable (r). 

The court in general settles a "^scheme'' for the 
administration of charitable bequests (s); but no 
such scheme will be directed when the legatee is 
evidently intended by the testator to have an abso¬ 
lute discretion in his application of the fund {t). 
Also, the Charity Commissioners, subject always to 
the control of the court, may settle schemes for 
charitable endowments; and may, with the aid of 
the court, summarily enforce the provisions of the 
scheme so settled by them (w). But a charity 
which is supported entirely by voluntary contribu¬ 
tions is not liable to be controlled by the Com¬ 
missioners {v). Occasionally, the trusts of the charity 
are contained in the original deed of donation or 
foundation, or in a deed executed simultaneously 
therewith; and such deed would be regulative of 
the charity, although it would not be properly de¬ 
scribed as a “scheme” and the trusts of the 
deed may be varied by a “ scheme legally esta¬ 
blished;” and a “scheme” is otherwise, in many 
particulars, more convenient than the original deed 
of foundation (y). An eleemosynary charity is, in 
general, administered irrespectively of the religious 


((^) In rt Sleviuy Slevm v. Hepburn, 1891, I Ch. 373. 

(»•) Lea V. Cooke, 34 Ch. Div. 528. 

(a) White v. White, 1893, 2 Ch. 41 ; In re Delmar Charity, 1897, 
2 Ch. 163. 

{t) Lea V. Cooke, supra; Walih v. Gladstone, i Phil. 200. 

(m) Sons of Clergy {Corporation) w. Skinfier, 1893, Ch. 178; John 
Street Chapd Case, 1893, 2 Ch. 618 
(r) Re Clergy Orphan Corporation, 1894, 3 Ch. 145; Re QRchnst's 
Trusts, 1895, I Ch. 367. 

{x) Re Mason Orphanage, 1896, i Ch. 54,596; and see the Charitable 
Trusts Act, 1855 (18 & 19 Viet c, 124), s. 29. 

(y) Re Mason Orphanage, supra. 
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belief of its recipients (2:), and any scheme for its 
regulation would have regard to that prmciple of 
administration. 

We will now enumerate some of the principal i. Respects 
characteristics appertaining to charitable gifts; and cLdu^are 
Firstly, charities are favoured above individuals in favo'ired,— 
the respects following:— 

(i.) If the testator has expressed an absolute in- (i.) General 
tention to give a legacy to charitable purposes, but 
has left uncertain the particular mode by which his 
intention is to be carried into effect, the Court of 
Chancery will supply the defect and enforce the 
charity (a),—although if the ccstm que trust in such a 
case had been a private individual, the trust would 
have failed for want of certainty in the object. It 
is, in fact, a well-established principle, that if the 
bequest be for a charity, it matters not how un¬ 
certain the objects may be, or whether the persons 
who are to take are in esse or not, or whether the 
legatee be a corporation capable in law of taking or if gift be for 
not, or whether the bequest can be carried into wiU effeSte 
operation or not; for in all these and the like cases, it at all events, 
the Cdurt of Chancery will treat the bequest as 
valid, and will dispose of it for such charitable 
purposes as it shall think fit. But for these purposes 
the object must be distinctly charitable; for if the 
bequest may, in conformity with the will, either be 
disposed of in charity of a discretionary private 
nature, or be employed for any general, benevolent, 
or useful purpose, or for any general purpose, whether 
charitable or otlmwise, or for charitable or other 
general purposes at discretion, the bequest will be 


(z) Att-Qen. v. Calvert, 23 Beav. 248; In re Rm't Chanty, 1897, 
Ch. 397. 

(a) Pocock V. Att.‘Oen., 3 Ch. Div. 342. 
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void, as being not exclusively charitable, and as 
being too indefinite for the Court of Chancery to 
execute; and the property will in all such cases 
devolve on the residuary legatee or next of kin of 
the testator (h). On the other hand, if the purposes 
are exclusively charitable, it will not render the gift 
void merely to leave to the discretion of the exe¬ 
cutors the choice of the charitable objects,—for in 
such a case the proving executors would (and they 
alone >vould) exercise the discretion (c). And objects 
described as “ charitable and deserving ” would be 
construed simply as charitable objects of a deserving 
character, the words “ and deserving ” being regarded 
as merely restrictive of the class of charities (d)] 
but a gift expressed to bo “ for some one or more 
purposes, charitable or philanthropic,” would not be 
so construed, but would bo void as not being ex¬ 
clusively for charitable purposes (e). And here note, 
that a friendly society is not a charity; and there¬ 
fore a bequest made to it in aid of its funds will 
not, on the society being wound up and dissolved, 
become applicable for charitable purposes (/); also, 
an advowson, seinllc, is not a charity {(/). 

(la) Doctrine (i^^-) Where the literal execution of specific chari- 

of Cy-pres. tiTists either originally is or afterwards becomes 

inexpedient or impracticable, the court will execute 
them cy-yres, ie, as nearly as it can to the original 
purposcj and so as to execute them in substance,—the 
general principle upon which the court acts in such 


(6) Morice v. Bishop of Durham, 10 Ves. 522; Leaver v. Clayton, 
8 Cl). D)v. 584; In re Slevin, Skvin v. Uephurn, supra, 

(c) Crawfoidy. Forshaw, 1891, 2 Ch. 261. 

{d) In re Sutton, Stone v. Att.-Gen., 28 Ch. Div. 464; Ohert v. Barrow, 
35 Ch. Div. 472. 

(e) Macduff Macduff, 1896, 2 Ch. 451. 

(/) In re Clarke's Trust, i Ch. Div. 497; Re Duttm, 4 Exch. Div. 
54; and consider Cunnack v. Edwards, 1896, 2 Ch. 679, and Bruty v. 
Mackey, 1896, 2 Ch. 727. 

{g) Hood V. Att Qen., 1897, i Ch. 518; 2 Ch. 105. 
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cases being thus laid down by Lord Eldon in Mogg- 
ridge v. Tkackwell (h), viz., “ that if the testator has 
“ manifested a general intention to give to a charity, 
“ the failure of the particular mode in which the 
“charity is to be effectuated shall not destroy the 
“ charity; that is to say, if the substantial intention 
“ is charity, the law will substitute another mode of 
“ devoting the property to charitable purposes, where 
“the formal intention as to the mode cannot be 
“ accomplished; ” in other words, the court will exe¬ 
cute the trust cy-pres, approving of a scheme which 
as nearly as possible executes the intention of the 
donor (t). So also, if a legacy be given to a charity, 
and the charity survives the testator, and afterwards 
(and before receiving the legacy) ceases to exist, the 
legacy will be applied cy-pres {k ); seciis, if the legatee 
ceases to exist before the testators death, unless 
there is (in that case) such general charitable intent 
as aforesaid. But the doctrine of cy-pres is only 
applicable where the testator has manifested a gemral 
intention of charity; and therefore if the testator has 
had but one particular object in his mind,—as, for 
example, to build a church at W.,—and that object 
cannot (by reason of some legal objection or other¬ 
wise) be answered, no application cy-pres will be 
directed, but the next of kin will take (/). And 
again, if the bequest is upon trust to pay the income 
to the incumbent of the church at H. for the time 
being, so long as he permits the sittings to be occu¬ 
pied free, there is in such a case no general intention 
of charity; and therefore, subject to the trust, and 


(A.) 7 Vea. 69. 

(t) Att'Qen. v. The Ironmongers' Co., 2 Beav. 313; Pease v Pattinson, 

32 Ch. Div. 154 ; Sp^r v. Maude, ibid. 158 n.; Vaughm v. Thomas, 

33 Ch. Div. i»7; Biscoe v. Jackson, 35 Ch. Div. 460; and Re Mason 
Orphanage, supra. 

{k) In re Slevin, Slevin v.yiepbum, 1891, 2 Ch. 236, explaining 
Hayter v. Trego, 5 Russ. 113. 

(Z) Loscomht V. Wintringham, 13 Beav. 87; Broadbent v, Barrow, 
ig'Jjh. Div. 560; In re White's Trust, 33 Ch. Div. 449. 


Applies only 
where theie is 
a general in¬ 
tention of 
chanty. 


Limit to the 
Cy-pres doc- 
tiine. 



(2 ) Defects m 

conveyances 

supplied. 


(3.) Resulting 
trusts in gifts 
to chanties. 


(a.) Where 
a general 
chantable 
intention, no 
resulting trust 


(6.) So too 
where rents 
are exhausted 
by the object 
indicated, but 
subsequently 
increase. 


Exception,— 
where rents are 
not exhausted 
at time of gift. 
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on its determination, the capital of the trust fund 
will in that case go to the residuary legatee or next 
of kin {m). 

(2.) In further aid of charities, the court will supply 
all defects in conveyances, where the donor hath a 
capacity and a disposable estate, and his mode of 
donation does not contravene the provisions of any 
statute (71 ),— although in the case of private indi¬ 
viduals, the imperfection of the conveyance, being 
voluntary, would be fatal to the creation of the trust. 

(3.) A third respect in which charities are favoured 
is in respect of resulting trusts, the following rules 
being in these cases applicable in the case of charities, 
namely:— (a.) Where a person makes a valid gift, 
whether by deed or will, and expresses a general in¬ 
tention of charity, but either particularises no objects 
(0), or such as do not exhaust the proceeds (p), the 
court will not suffer the property in the first case, or 
the surplus in the second, to result to the settlor or 
his representatives, but will take upon itself to execute 
the general intention, by declaring the particular pur¬ 
poses to which the fund or the surplus shall be 
applied. Also (b.) Where a person settles ladds, or 
the rents and profits of lands, to purposes which at 
the time exhaust the whole proceeds, but in conse¬ 
quence of an increase in the value of the estate, an 
excess of income subsequently arises, the court will 
order the excess or surplus, instead of resulting, to be 
applied in the same or a similar manner with the 
original amount (q). But to these two rules there 
is the following exception, viz., even in the case of 


(m) In re Jlandell, RamdeH v. Dixon, 38 Ch. Div. 213. 

(n) Sayer v. Sayer, 7 Hare, 377; Innes v. Sayer, 3 Mac. & 6. 606. 
(0) AU.-Qcn, V. Herrkk, Amb. 712. 

(p) AU.’Qen. v. Tonna, 2 Ves. Jr. l. 

(j) Beverley v. Att.-Oen., 6 H. L. Gas. 310; Att.-Oen, v. Caiui College 
2 Kee. 150; Att-Oen. v. Marehantt L. R. 3 Eq. 424. 
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charity, if the settlor do not give the land, or the 
whole rent of the land, but noticing the property to 
be of a certain value, appropriates part only to the 
charity, the residue will then, according to the cir¬ 
cumstances, either result to the heir-at-law (r), or 
belong to the donee of the property, subject to the 
charge (s). 

(4.) Gifts to charities are not within or subject to (4.) Charities 
the rule of law against perpetuities (/), but gifts in fro^Rut of 
perpetuity to individuals (not being merely gifts in 
fee-simple) would be void (u). But when it is said, 
that gifts in favour of charities are not within the 
rule against perpetuities, it is intended merely, that 
where there is a valid immediate gift to one charity, 
a gift over to another charity is not subject to the 
rule ; and it is not intended thereby, that the gift to 
a charity to take effect for the first time upon the 
happening of a contingency which is obnoxious 
to the rule of perpetuities would be valid, the con¬ 
trary being the fact (i?); and similarly, a gift over to 
a charity following after a gift to individuals would 
be invalid, if it was expressed to take effect upon the 
happening of some event which might possibly not 
happen within the limit of time appointed by the 
rule against perpetuities (i). 

(5.) Also, voluntary conveyances of lands to chari- (5.) Voluntary 
ties were not within the statute 27 Eliz. c. 4 (y), trcESS* 


(r) Att.-Oen. v. ilfayor of Bristol^ 2 J. & W. 308, 

(«) AtirQen. v. Southmovlton, 5 H. L. Cas. i ; Att-Qm. v. Trin. 
C(M. Camh., 24 Beav. 383. 

it) Att.-Oen. V. PWw, 17 Vea. 371; GiUarn v. Taylor, L. R. 16 Eq. 

581. 

(w) Thomas v. Eowell, L. R. 18 Eq. 198; Re Button, 4 Exch. Div. 

54 * 

(v) Chamberlayne v. Brockett, L. R. 8 Ch. 211; Alt v. Stratkedm, 
1894, 3 Ch. 265. 

(x) In re Bowen, Uoyd, Phillins y. DavU, 1893, 2 Ch. 491. 

(y) Att-Qen, v. Newcastle, $ Beav. 307; Ramsay y. Gilchrist, 1892, 
A. C. 412. 
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good notwith¬ 
standing 
27 Eliz. c. 4. 


II. Respects in 
which chanties 
are treated on 
a level with 
private 
individuals. 

(i.) Want ot 

executor 

supplied. 


(2 ) Lapse of 
time a bar. 


although, of course, the like conveyances would, in 
the case of individuals, have been void as against 
subsequent purchasers and mortgagees,— scil prior 
to the Voluntary Conveyances Act, 1893, of which 
we treated in the preceding chapter. 

Secondly, Charities are treated on a level exactly 
with individuals in tlie respects following :— 

(I.) If a testator gives his property to such person 
(upon trust) as he shall hereafter name to be his exe¬ 
cutor, and afterwards he appoints no executor; or if 
an estate is devised (upon trust) to such person as the 
executor shall name, and no executor is appointed; or 
if, an executor being appointed, he dies in the testator s 
lifetime^ and no other is appointed in his place,—in 
all these cases, if the bequest be in favour either of a 
charity or of an individual, the Court of Chancery will 
assume the office of an executor, and carry into effect 
that bequest—that is to say, will ajy'point a trustee to 
discharge the duties of an executor (2:) ; scil., because 
the beneficiary is certain, although the legal owner is 
uncertain (a); and an executor according to the tenor 
might even be constituted (h), or administration with 
the will annexed would be granted {c), by the Probate 
Division of the High Court in such a case. 

(2.) And again, lapse of time in equity is a bar 
in the case of charitable trusts, exactly as it is 
(where it is) in the case of mere private trusts, and 
no further; but of course, in the case of the breach 
of an express trust of which the purchaser has 
notice, lapse of time is no bar either in the case 
of charities or in the case of individuals. Thus, in 


(2) In re Moore, Alpine v. Moore, 21 Ch. Div. 778. 

(а) Mills V. Farmer, i Mer. 55, 96. 

(б) Re Bell, 4 Prob. Div. 85; Re Wm, Bradley, 8 Prob, Div. 215. 
(c) R^ M'Auliffe, 1896, p. 290. 
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the case of a charitable trust, where a corporation 
had purchased with notice of the trust, and had held 
the property under an adverse title for one hundred 
and fifty years, it was decided that the corporation 
should reconvoy the property upon the original 
trusts {( 1 ). But under the Trustee Act, 1888 (e), 
sec. 8, lapse of time may now, in certain cases, be 
pleaded in bar of an action for such breaches of 
trust (/); and apparently, whore it can be so pleaded, 
it will make no difference whether the trust is a 
private trust or is a public (or charitable) trust. 

(3.) So also where a gift is made upon trust for 
charitable and other purposes, and the charitable 
purposes are legal, but the other purposes are not,— 
if the proportion attributable to the charitable pur¬ 
poses can be ascertained and the legal separated from 
the illegal, the court will not suffer the intended 
charitable bequest to fail, but will uphold the gift to 
the extent of the ascertainable proportion {g ); but 
if the proportion cannot be ascertained, or if the 
legal cannot be severed from the illegal purposes, 
then in the case of charities, as in the case of in¬ 
dividuals, the whole gift will fail (A),—unless upon 
the con’Struction of the bequest what is given for 
the illegal purposes becoming void, the whole be¬ 
quest should happen to enure in favour of the 
legal purposes (t). Also, where a gift is in ambiguous 
language, and according to one interpretation of it 
it would be illegal, and according to the other inter- 


{( 1 ) Ait-Oen. V, ChrUt's HosptUd, 3 My. & K. 344. 

(c) 51 & 52 Viet. c. 59, B. 8. 

if) In re Bowden^ Andrew v. Cooper, 45 Ch. Div. 444; In re Swain, 
Sivain V. Bringermn, 1891, 3 Ch. 233; How v. Winterton, 1896, 2 Ch. 
626. 

(<7) Hoare v. Osborne, L. R. i Eq. 585. 

(A) Chapman v. Brown, 6 Ves. 404; Cramp v. Play foot, 4 K. & J. 
479 ; 

(i) Fisk V. Att,-Qen., L. R. 4 Eq. 521; Dawson v. SmaU, L. R. 18 
Eq. 714; Re WiUiams, 5 Ch. Div. 735. 


(3 ) Illegal, 
severance of, 
from legal. 
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(4.) Accumula¬ 
tion of income, 
—trusts for, 
disregarded 
when title 
to corpus 
becomes in¬ 
defeasible. 


Ill Two re¬ 
spects in which 
chanties are, 
or were, 
disfavoured,— 


pretation it would be legal, the legal interpretation 
will prevail, in the case of charities as of individuals, 
—ut res magis valeat qmm pereat. 

(4.) The rule in Saunders v. Vautier (k) is equally 
applicable to legatees or donees who are charities as 
to legatees or donees who are private individuals (/), 
—that is to say, wherever there is a gift (by deed 
or will) to a charity or to an individual, and the 
gift is absolutely vested, but the payment over to 
the donee or legatee of the property comprised in 
the gift is postponed to a future day, and there is a 
direction to accumulate the income in the mean¬ 
time, and no one (save only the donee or legatee) 
has any interest in the accumulations,—the donee 
or legatee may, whether it be a charity or an in¬ 
dividual, demand immediate payment over of the 
gift, putting an end to the accumulation of the 
income, the trust or direction for accumulation being 
one which the court will not, under the circum¬ 
stances, enforce. In other words, when a legacy is 
directed to accumulate for a certain period (say, till 
the legatee attains the age of twenty-hvo years), the 
legatee, if he has an absolute indefeasible interest, is 
not bound to wait until the expiration of the' period, 
but may require payment the moment he is com¬ 
petent (e.y., on attaining the age of twenty-one years) 
to give a valid discharge; and, of course, a charity 
is always competent to give such discharge. 

Thirdly, It remains to specify the respects in 
which charities are (or used to be) treated with 
disfavour compared with individuals. These are 
the following 


(h) 4 Beav. 115 ; Or. & Ph. 240; Oosling v. Gosling, John. 285. 

( 1 ) Harbin v. Masierman, 1894, 2 Ch. 184; and S. C. (sub nom. 
Whart(m v. MasUrman), 1895, C. 186. 
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(i.) Assets would not have been marshalled by a (i.) Assets 
court of equity in favour of charities; for to do so “nr^haUed 
would have been to offend against the Mortmain 
Acts. Thus, if a testator gave his real and personal 
estate (consisting of personalty savouring of realty, 
as leaseholds, and also of pure personalty) to trustees, 
upon trust to sell and pay his debts and legacies, 
and bequeathed the residue to a charity, equity 
would not have marshalled the assets by throwing 
the debts and ordinary legacies upon the proceeds 
of the real estate and of the personalty savouring 
of realty, in order to have left the pure personalty 
for the charity (771); but the rule of the court in 
such cases was to appropriate the fund, as if no 
legal objection existed as to applying any portion 
of it to the charity legacies; and then to hold such 
proportion of the charity legacies to fail as would in 
that way have fallen to be paid out of the prohibited 
fund {11). But the court rather disliked its own rule; 
and therefore, if the testator had himself directed Uniess'by 
his property to be marshalled in favour of the charity, tionT/the^^ 
the court carried out his direction in a maimer 
most favourable for the charity (0) ; also, when a Or unless 
testator gave and devised the residue of his estate, 
both real and personal, to his trustees (whom he also 
appointed his executors) upon trust thereout in the estate by 
first place to pay certain specified sums to specified d^relionaiy 
persons, and as to the residue thereof,—or such part or 
parts thereof as might lawfully be appropriated for 
the purpose,—for such one or more charities and in 
such proportions as the trustees in their uncontrolled 
discretion might think fit, the trustees were entitled 
to appropriate the surplus (even the proceeds of the 


(m) Ashworth v. Afwnn, 34 Oh. Div. 391. 

(n) Williams v. Kershaw^ i Keen, 274 n.; Robinson v. Governors of 
London Hospital, 10 Hare, 19. 

(0) Miles V. Harrison, L. R. 9 Ch. App. 316; Beaumont v. Oliveira, 
L. R. 4 Ch. App. 309. 
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Marshalling in 
case of chari¬ 
table legacies, 
—no necessity 
for, in future. 


(2.) Gifts to 
chanties, 
of an ob¬ 
noxious 
character, 
not allowed 
to be valid. 


real estate sold) to charities duly authorised to take 
land by devise (p). All which rules as to marshalling 
will now for the future continue to exist, but only, 
semhle, as regards the wills of testators who shall 
have died before the 5 th August 1891,—for by the 
Mortmain and Charitable Uses Act, 1891 (^), it has 
been enacted (but only as regards the wills of testators 
who shall have died after the 5 th of August 1891) (r), 
that (in effect) land may now be given by will to a 
charity (subject to the duty of selling it within a 
year); and that money secured on land, or arising 
out of or connected with land, shall not (as regards 
charitable bequests) be considered as land at all, 
within the Mortmain Acts; and that where money 
is given by will to a charity with a direction super- 
added to lay the money out in land, the gift shall 
be good, and the superadded direction only shall be 
void, and the court may even (by order) authorise 
the retention of the land unsold, or the acquisition 
of the land directed to be purchased (s ),—sciL when 
it is wanted for occupation by the charity. 

(2.) Also, generally, all professed charitable pur¬ 
poses must be such as offend neither against any 
statute nor against the common sense of the country, 
morally and politically. Wherefore gifts for super¬ 
stitious purposes, e.g., for saying masses for the dead, 
have long been and are still void, as offending not 
only against the statute 23 Hen. VIII. c. 10, but 
also against the (for the time being) prevailing moral 
and political sense of the country {t ); and this is so, 
notwithstanding the statute 23 & 24 Viet. c. 134, 
regulating Eoman Catholic charities. Whether a 


(p) Broadbent v. Barrow^ 31 Ch. Div. 113. 

(9) 54 & 55 Viet. c. 73. 

(r) Forbei v. Hume, W. N. 1894, p. 198. 

(«) Brompton Hospital v Lewis, 1894, i Ch. 297. 

(i) In re Blundell, 10 W. R. 34; Heath v. Chapman, 2 Drew, 417. 
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gift to a society tor the total suppression of vivisec¬ 
tion is a gift which offends the moral sense of the 
public is at present more or less doubtful (M),-but 
the tendency now is to regard all such gifts as good 
charitable bequests (ti); and doubtless all these pur¬ 
poses, or some of them, may in time cease to be 
deemed offensive, and may even come to recommend 
themselves to the public conscience; and in that 
case, the gifts in aid of them will become lawful and 
valid as charitable bequests. In the case of gifts to 
individuals, there is of course no room for the public 
conscience to interfere. 


(«) h n Doiiyto, Okrl\, kmv, 35 Cli. Div. 472, 

(d) In re Fmm, Crm i Lotuk hli-l’imtm kidtj, 1S95, 
2(]li.;oi. 
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CHAPTER IV. 

IMPLIED AND RESULTING TRUSTS. 

Implied trusts,; An implied trust, as the name denotes, is a trust/ 
-deemtionof. is founded on an unexpressed but presumed, 

' i.e., implied, intention of the party creating it. The I 
following are the principal instances of implied 1 
Trusts, viz.:— 

(i.) Resulting I (i.) Resulting trust to purchaser of property con-j 
cimslr upon vcycd or assigned to a stranger, i.e., a third person, i 
conveyance “ ^ho clcar rcsult of all the cases is, that the trust . 

“of a legal estate, whether freehold, copyhold, or 
“leasehold, whether taken in the names of the 
“purchaser and others, or in the names of others 
“ without that of the purchaser, and whether in one 
' “ name or in several, and whether jointly or successive, 

“. . . results to the man who advances the purchase- i 
' “ money (a), and the doctrine is applicable to 
personal as well as to real estate (b) ; and, of course, 
also to cases where two or more persons advance 
the purchase-money jointly, and the purchase is 
taken in the name of one only of them,—for there 
will be in that case a rjesnilting trust in favour of 
both or all proportioned to the money which they 
liave respectively advanced (c). And although the i 
advance of the purchase-money by the real pur- i 
I chaser does not appear on the face of the deed, and I 


(а) Dyer v. Dyer, i L. C 223. 

(б) Ehreund v. Dancer, 2 Ch. Ca. 26. 
(c) Wray v. Stede, 2 V. & B. 388. 
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even if the deed states it to have been made by the Paroi evidence 
5 nominal purchaser, parol evidence is admissible to To stow ^tuai 
I prove by whom it was in fact actually made {d ); for purcha«er. 
the evidence is used for the purpose of showing that 
the nominal or ostensible purchaser in the deed was 
(in a sense) but the nominee or agent of the true 
purchaser, for'"~which purpose parol or extrinsic 
evidence is in all cases admissible, notwithstanding 
the Statute of Frauds (e). 

But no trust will result under this doctrine where No resulting 
the policy of an Act of Parliament would be thereby t*^J?ui(Uefeat 
-defeated,—as where the subject-matter of the con- 
veyance is a British ship (/); or is land given to 
qualify the grantee to vote for a Member of Par¬ 
liament (y); or is money deposited in a third party’s 
name in evasion of the Savings Bank Acts (/i); for 
in all these cases the apparent donee retains the 
benefit for himself, and is not a trustee for the donor 
or true purchaser. Nevertheless, as regards the 
beneficial ownership of British ships, the register not 
being conclusive, the court will, when no evasion of 
the policy of the Merchant Shipping Acts is intended, 
administer such relief in favour of the beneficial 
owner as the circumstances of the case may require; 
and it will certainly not suffer the register to be 
made an engine of fraud (i). Also, where a parent 
^ insures the life of his child, in the child’s own name, 

: but for his the parent’s own benefit, if the child dies 
and the father obtains the policy moneys from the 
insurance office (the office not objecting to the policy 


(d) Ryail v. RyaU, I Atk. 59; Bartlett v. Pickersgilt, i Eden. 515. 
(c) Higgins v. Senior, 8 Mee. & W. 834; James v. Smith, 1891, 
1 Ch. 834. 

(/) Ex parte YaUop, 15 Ves. 68; Hddemess v. Lampert, 29 Beav. 
129. 

{g) Groves v. Qrwes, 3 Y. & J. 163, 175 ; Childers v. ChUderSf 1 De 
G. & Jo. 482. 

(A) Field V. Lonsdale, 13 Beav. 78. 

(t) Hddemess v. Lampert, supra. 
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Resulting 
trust may be 
rebutted by 
evidence of 
purchaser’s 
intention; 

e.fir., By the 
contrary pre¬ 
sumption of 
advancement. 


(a ) In whose 
favour the pre¬ 
sumption will 
be raised,— 

1. Legitimate 
child; 

2. One to 
whom the 
purchaser has 
placed himself 
in loco par¬ 
entis. 


as void for want of any insurable interest), t he p olicy 
moneys belong to the parent for his (or ffSr) own 
benefit, and not to the estate of the child (k). 

I Resulting trusts, however, as they arise from an 
! equitable presumption, may be rebutted by parol evi- 
jdence to the contrary of such presumption ( 1 ); and 
where the purchaser is under a legal obligation to 
maintain or otherwise provide for the person in whose 
name the purchase is made, equity raises a presump¬ 
tion,—at least, a pi'inid facie presumption,—that the 
purchase was intended as an advancement; eg., in 
the case of purchases made in the name of children 
or of persons similarly favoured, there will in general 
be no resulting trust for the purchaser, but the con¬ 
trary presumption will arise that an advancement was « 
' intended. in other words, the equitable presumption 
of a resulting trust in favour of the actual purchaser 
is in such cases met and defeated by the other and 
contrary equitable presumption of advancement, and 
in that case the plain effect of the deed will be re¬ 
stored (?/i). And the presumption of advancement 
will be raised: (i.) In favour of a legitimate child 
(ti); (2 .) In favour of any person with regard to whom 
the person advancing the money has placed himself 
in loco parentis; e.g., in Bedford v. Bedford (o), an 
illegitimate son; in Ebrand v. Dancer (p), a grandchild 
whose father was dead {(f)] in Currant v. Jago (r), the 
nephew of a wife; and in Standing v. Bowring (s), a 


(k) Worthington v. Curtis, I Ch. Div. 419; Cleaver v. Mutual 
Reserve, 1892, 2 Q. B. 147 ; Newbold Friendly Society v. Barlow, 1893, 
2 Q. B. 128. 

(i) Deacon v. Colquhoun, 2 Drew, 21; Lane v. Dighton, Aiub. 409; 
Ayerst v Jenkins, L. R. 16 Eq. 275. 

(m) Whitchouse v. Edwards, 37 Ch. Div. 683. 

(n) Sidmouth v. Sidmouih, 2 Beav. 447 ; Dyer v. Dyer, 2 Cox, 92. 

(0) Lofft, 490. 

ip) 2 Ch. Ca 26. 

iq) Soar v Foster, 4 K. & J. 152. 

(r) I Coll. Ca. 261. 

(«) 31 Ch. Div. 282. 
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godson,—provided always the party advancing the 
money has put himself in loco parentis, but not other¬ 
wise (t ); and (3.) In favour of a wife (a), — e.g., where, 
(as in Drew v. Martin (y), a husband entered into an 
agreement for the purchase of land in the name of 
himself and his wife, and died before the whole of 
the purchase-money was paid, the purchase was held 
to enure for the benefit of the widow, and the unpaid 
purchase-money was (as the law then stood) payable 
-'out of the husband’s personal estate. But the pre¬ 
sumption of advancement has not been extended to 
the illegitimate children of a daughter of the actual 
purchaser, that is to say, to (in a sense) illegitimate 
grandchildren (x) ; nor will the presumption arise 
i when the purchaser makes the purchase in the names 
of himself and a woman, or in the name of the woman 
alone, with whom he has contracted an illegal marriaj^e, 
as in the case of a marriage with a deceased wife's 
sister (//), or with whom he has contracted no marriage 
at all, as in the case of a mere kept woman (2). Also, 
in In re Dr Visme {a), it was decided, that where a 
married woman had, out of her separate property, 
made a purchase in the names of her children, no 
presumption of advancement arose,—inasmuch as a 
married woman was under no obligation, as the law 
then stood, to maintain her children (d ); and, in the 
general case, the decision of the court would, semMe, 
be the same still, notwithstanding that by the Married 
Womens Property Act, 1882 (45 & 46 Viet. c. 75), 
a married woman having separate property under that 


(<) Standing v. Bowring^ 31 Ch. Div. 282. 

(w) Drew v. Martin, 2 H. & M. 130; Trye v. Sullivan, 28 Ch. Div. 

705- 

{v) 2 H. & M. 130. 

(x) Tucker v. Burrow, 2 H. & M. 515 ; Forrest v. Forrest, 13 W. 
R. 380. 

(y) Soar v. Foster, 4 K. k J. 152. 

{z) Rider v. Kidder, 10 Ves. 3^. 

(а) 2 De G. Jo. & S. 17. 

(б) Holt V. Frederick, 2 P. Wins. 356. 


3. A wife. 


(6 ) In whose 
favour the pre¬ 
sumption will 
not be raised. 


M(»ther is 
different from 
father,— 
liability being 
ditfeient. 


1 
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vl Act is now laid under a contingent liability to main¬ 
tain her lawful children (c),— for such statutory 
liability is of a special and limited character. 


The presump- ) 
tion of 
advancement 
IS rebuttable 
by parol 
evidence. 


His coiitem- 


The presumption of advancement being only a pre- ? 
sumption of equity may be rebutted by parol evidence, 
just as we have seen that the equitable presumption ^ 
i of a resulting trust may be rebutted. “The advance- 
“ ment of a son is a mere question of intention, and, 

“ therefore, facts antecedent to or contemporaneous 
purchase, or so immediately after it as j 
tious are Constitute a part of the same transaction, may 

evidence both . . , /• i p 

for and against “ properly bo put 111 evidence tor the purpose or 
the purchaser. the presumption ” (d). And, pe?' contra, 

1 parol evidence may be given by the son to show the 
intention of the father to advance him ; for such 
evidence is in support both of the legal interest of 
His subse- the son and of the equitable presumption (c). But 
dSraTionr* 1 the acts and declarations of the father mhseqncnt to 
1 the purchase, although they may be used in evidence 
I against him by the son, cannot be used by the father 
1 against the son (/); therefore the presumption of 
: advancement will not be rebutted by the mere circum- 
J stance that the father retains the property under his 
1 control, and receives the rents and profits or interest, 

1 even though the son is no longer an infant (y). As 
regards the subsequent acts and declarations of the 
son, these apparently may be used against him by the 
father, at least where there is nothing showing the 
intention of the father at the time of the purchase 
sufficient to counteract the effect of those declara¬ 
tions (h). It has also been considered, that if the 


aie evidence 
against, but 
not for, the 
purchaser. 


(c) Bennett v. Bennett, lo Cli. Div. 474. 

(ri; Williamt v. WiUiam, 32 Beav 370. 

(e) Lamplwjh v. Lartvplugh, I P. Wms. 113; Lloyd v. Pwjhe, L. R. 
8 Ch. App. 88; Fowkes v Pascoe, L. R. 10 Ch. App. 343. 

(/) Reddington v. Lieddington, 3 Ridg. P C. 195, 197. 

(g) Sidmoutk v Sidmouth, 2 Beav. 447; Qrey v. Qrey, 2 Swanst. 
594; WUlumi V. WiiHams, 32 Beav. 370. 

[h) Seawin v. Scawin, I Y. & C. C. C. 65. 
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son has been already fully advanced and provided for, Cucum- 
that is a strong circumstance against the presumption ntayTebut'till 
of a further advancement in his favour {i ); but who 
is to limit the parent s own ideas of what is a full ment 
provision? (k); and in one case (/), where the son^ 
was the solicitor for the father, that circumstance 
alone was held sufficient to defeat the presumption » 
of an intended advancement; and generally, con¬ 
siderations of mere convenience may be sufficient 
(especially in the case of purchases of stocks and the 
opening of banking accounts, or in the discharge of 
mortgage debts on settled estates) to defeat the 
presumption of advancement in favour of the child 
or wife in whose name (either alone or jointly Avith 
the father or husband) the purchase is made or 
the account is opened (a),--for in all cases the 
whole of the surrounding circumstances are to be 
considered (o). 

(2.) Resulting trust of unexhausted residue. A (2 ) Resulting 
very common case of resulting trust arises where a 
settlor conveys property on trusts which do not ‘csidue. 
exhaust the whole property; in that case, as to so 
much of the property respecting which no trust is 
declared, there will in general be (p ),—but there will 
not invariably be [q ),— a resulting trust in favour of 
i tlm settlo r; and if the settlor be dead, and there is a 1 
resulting trust of the unexhausted residue, the trust 
Avill result a^ regards the realty in favour of his heir | 
or residuary devisee, and as regards the personalty' 
in favour of his next of kin or residuary legatee; ^ 
and the same rule, subject to the same exception, 


(t) Hepworth v. Hepvmrth^- L. R. 11 Eq lo. 

{k) Reddintjton v. Reddiwftony 3 Ridg. P. C. 196. 
{ 1 ) Garrett v. Wdkmson^ 2 De 6. & Sm. 244. 

{m) Harvey v. Hohday^ 1896, I Ch. 137. 

(n) MaraKall v. Cruttwell, L. R. 20 Eq. 328. 

(0) Whitefiouse v. Edward,t^ 37 Ch. Div. 683. 
ip) Parnell v. Hi»gston^ 3 Sm. & Giff. 344. 

(7) Cooke V. Smith, 1891, A. C. 297. 
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would apply to a testator giving property by will; 
and also, of course, to co-settlors equally as to the 
case of a sole settlor (r). And similarly, when three i 
estates, A., B., and C., are devised to trustees, and j 
the will declares trusts of one of the three estates : 
only, the other estates result to the testator, and » 
therefore pass to his heir or residuary devisee (5); 
and although the words of an assignment are absolute, 
yet if the purpose of the assigmnent should be ab 
initio capable of being (and should in fact be or 
become) satisfied without exhausting the whole of 
the property comprised in the assignment, there will 
in general be a resulting trust as to the surplus (t ),— 
but not invariably so (a), but Avhere, by deed or 
will, a trust is created in favour of an individual who 
is (or who must bo presumed to be) alive when the 
deed or will first operates, there is no resulting trust 
merely because that individual dies or disappears, 
but his representatives will be entitled (r). i^d it. 
i^a leading rule witli regard to resulting trusts, that, 
t where property is given simply upon trust, the trustee 
, is excluded by that fact from taking beneficially, in 
' case of failure of the whole or part of the purposei 
’ for which the trust was directed; for, as was observed 
Devise witii a in King V. Brinson (x), — “ Tf I give to A. and his \ 
see^tak^'bene-l estate charged with my debts, j 
“ that is a'devise to him for a particular purj^ose, but i 
“ not for that purpose alone; but if the devise is on ' 
“ trust to pay my debts, that is a devise for a par- 
‘‘ticular purpose, and for that purpose alone; and 
“ the difference between the two is this, namely, 

“ the former devise gives the devisee the beneficial 


ficially 
Devise on 
trust,—(leVI- ' 
see tnkes no 
benefit. 


(r) Cunnack v. Edioards, 1895, ^ 4^9 5 *896, 2 Ch. 679. 

(s) Patrick v. Simpson, 24 Q. B. D. 123. 

(t) Northampton {Marquis) v. Pollock, 45 Ch, Div. 190; and S. C. 
(sub nom Salt v. Northampton), 1892, A. C. I. 

{u) Cooke V. Smith, supra. 

{v) In rc Corbishley^s Trust, 14 Ch. Div. 846. 

(a:) I Ves. & Bea. 272. 
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“ interest, suj^cct to the particular purpose; the j 
“ latter devise gives him no beneficial interest Avhat- 
“ ever; and in the latter case, therefore, where the 
“ whole legal interest is given for the purpose of 
“ satisfying trusts expressed, and those trusts do not 
“ exhaust the whole, so much of the beneficial interest 
“ as is not exhausted belongs to the heir, and not to 
“ the devisee.” And in the case of any unexhausted Deftth of 
residue so resulting,—whether of real estate or of and 
personal estate,—if there is no one in whose favour 
the trust can result,—that is to say, no heir as to the 
realty and no next of kin as to the personalty,—then 
prior to the Intestates Estates Act, 1884, to be 
presently mentioned, the rule used to be that, a^to 
realty (?/), the trustee took beneficially, — for the legal (a.) As to 
State in him excluded the crown s title by escheat: used^to\?ke^* 
and for the like reason, a legal mortgagee in fee took 
beneficially in the like case (z ); and copyhold lands 
were in all these respects like freehold lands, merely 
substituting the lord for the crown (a). However, down, or 
under the Intestates Estates Act, 1884 which 
came into force the 14th day of August 1884, the nil cases. 

“ real estate would in all these cases now escheat^ 
to the crown, or, in the case of copyholds, to the 
lord; and the Act extends to the unexhausted resi¬ 
due ofTEe proceeds of the sale of real estate (c), 
and apparently also to money directed , to be con¬ 
verted into real estate,—such money being “ equitable 
realty” within the fourth section of the Act, so that* 

Drnnc v. Walker (d) is no longer law. But as to (6.) a* to per- 
personal esUte,—being ordinary personal estate,— crown^takes m 

hona txtearUia. 


{y) Burges* v. WheatCf Eden, 177 ; Sperling v. Jtochfort, 16 Ch. 
Div. 18. 

(2) Beale v. Symandt, 16 Beav. 406. 

(a) Oallard v. Hawhins, 27 Ch. Div. 298; /n re Lashrmr, Moody v. 
Penfold, 1891, I Ch. 258. 

(h) 47 & 48 Viet. c. 71. 

{c) AU.-Oen. v. Anderson^ 1896, 2 Ob. 596. 

{d) 2 Ves 169. 
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the rule always was and is, that the crown by virtue ' 
of its prerogative, or the lord by virtue of his 
franchise, might claim that as homi mcanfia (e), —sub¬ 
ject only to this, namely, that where the executor 
was executor simply, and not also a trustee, then 
and in that case the executor would have taken, ‘ 
and would still take, beneficially the unexhausted ' 
residue (/). 


testator's 
mterition, 
expiess or 
implied 


Exeoutois ' (3.) Where a testator made no express disposition j 

residue of his personal estate, then and in ( 
i'wdi^^iv^ that case, prior to the statute i Will. IV. c. 40, the | 
c 40,— ! executors (subject to the debts being paid) were at I 

law entitled to such residue; and equity so far 
followed the law in this particular as to hold them 
entitled to retain such residue for their own use, 
unless an intention to exclude them appearecl; but * 
fif such an intention appeared, then in equity the 
f executors were held to be trustees merely of such 
1 residue. Moreover, a court of equity laid hold of' 

I any expression in the will which appeared to rebut tlie 
presumption of a beneficial gift to the executors; r.y., 

I an intention to exclude them from taking the residue[ 
beneficially would have been inferred from an express' 
legacy being given to them (//). And, in adoption 
of these views of the courts of equity, the statute 
I Will. IV. c. 40 has enacted, that as to wills made 
after the ist September 1830, the executors sh^all' 
be deemed to be trustees tor the persons (if any) 
who would be entitled, under the Statutes of Dis¬ 
tribution, in respect of any residue not expressly 
disposed of, unless it shall appear by the will itself < 
that the executors are intended to take such residue ^ 
beneficially; and the effect of the statute appears 


(3 ) Executors 
now trustees 
for jepreseiit- 
atives of ^ 
deceased. 


(e) Taylor v. Hayijarthy 14 Sim. 8 ; In re Oosman, 15 Ch. Div. 67 ; 
Cunnack v. Edwards, supra. 

{/) Cam-p V. Coe, 31 Ch. Div 460. 

ig) Lynn v. Beater, T. & R. 63; Blinhhom v. Feast, 2 Ves. Sr. 26. 
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i therefore to be, that while before the statute the 
presumption was in favour of the executors, the 
i presumption is now the other way, and the onus is 
I now on the executors to prove that, as against the 
I next of kin, the testator intended the executors to 
j tal^e beneficially (//); but the old presumption in 
favour of the executor still remains as against the 
crown (t),—it being always remembered, that the 
presumption in question is (since the Intestates’ 
Estates Act, 1884) inapplicable as regards the un¬ 
exhausted proceeds of the sale of land (k). 

(4.) Resulting trusts under the doctrine of Con¬ 
version are another important group of implied 
trusts, and these are fully considered in Chapter IX., 
infra. 

(5.) Implied trusts arising out of joint-tenancies 
remain to be considered , and it will be remembered 
that, according to the maxim “Equity follows the 
law,” limitations which confer an estate in joint- 
tenancy at law have the same effect in equity,—where 
there are no circumstances which afford ground for 
a departure from the rule of law, so that where two 
or more persons purchase lands, and advance the 
money in equal shares, and take a conveyance to 
themselves and their heirs, they will be joint-tenants 
in equity as well as at law, and upon the death of 
one of them the estate will go to the survivor (/), 
unless there has been a severance in the mean¬ 
time {m). But equity leans strongly against jointj 
t^iancy, witTiTits one-sided right of survivorship! 
mrthough each joint-tenant may have ah equal 
chance of being the survivor, and thus of taking the 


{h) Harriion v. Hamson, 2 H. & M. 237. 
(i) Camp V. Coe, 31 Ch, Div. 460. 

{k) Att-Oen. v. Andert<m, Bupra. 

(0 Litt. 8. 280. 

(m) Palmer v. Rich, 1897, i Oh. 134, 


(4.) Resulting 
trusts under 
the doctrine 
of Conversion. 


(5 ) Implied 
tiubts jinsing 
out of joint- 
tenancies. 


i 

Equity leans 1 
against sur- | 
vivorship in ‘ 
joint-tenancy. 
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Slight circum- 
stiiuces defeat 
survivorshii). 

(a ) Advance 
of puichast- 
money un- 
equall}. 


{b ) Joint- 
mortgages. 


(C.) No 8111- 
vivorship in 
commercial 
purchases 


{(i ) Land de¬ 
vised in joint- 
tenancy to 
paitneiB. 


whole, yet this is but an equality of chances, and 
an equal share is better than an equal chance (n ); 
,and courts of equity, therefore, lay hold of almost r 
any circumstance from which a tenancy in common \ 
'can be reasonably implied. Therefore, where two^ 
or more persons purchase lands and advance thei 
purchase-moneys in UMqnal proportions, and this! 
appears on the deed itself, the survivor wdl be | 
deemed in equity a trustee for the other, in^ pp- * 
portion to the sum advanced by him (0); and where 1 
money is advanced by way of loan, either in equal or j 
in unequal shares, in equity there will be no survivor- ^ 
ship although the mortgage should be joint (p); 
and the same rule is applied to joint-purchases in 
the way of trade, ^-.7., to partnership and other 
commercial transactions; and this is by analogy to, 
and in expansion and furtherance of, the great 
maxim of the common law :—Jus accreserndi inter S 
mercatores, pro henefino comniercii, locum non habet (q). 
And although, where land is not purchased by, but' 
is devised to, two partners as joint-tenants, and they I 
make no use of it for partnership purposes, they willj 
not be held tenants in common in eqiiity; yet if 
an intention to hold the land in common can be 
inferred from their mode of dealing with it for a 
long period of time (r),— c.g., if, in their yearly and 
other accounts, they have consistently treated the 
devised land as portmi of the assets of the partnership ^— - 
the right of survivorship will be excluded (s). ^ 


(n) Rigden v. VaUkr, 2 Ves. Sr. 258. 

(0) Lake v. Qihson, i L. C. 198. 

{]}) Morky V, Bird, 3 Ves. 631; Robinson v. Preston, 4 K. & J. 505. 

(q) Lake v. Oibson, i L C. 198; Jefferys v. Small, 1 Vern, 217. 

(r) Jackson v. Jackson, 9 Ves. 591 

(j) Waterer v. Waterer, L. R. 15 Eq. 402; 53 & 54 Viet. c. 39, s. 20. 
0 
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CHAPTER V. 

CONSTRUCTIVE TRUSTS. 

A CONSTRUCTIVE trust is a trust which is raised by 
constnivtion of equity, without reference to (and irre¬ 
spectively of) any intention of the parties, either 
expressed or presumed; and tho following are the 
principal instances of such trusts, viz. 

(i.) The vendors lien on land sold:—This lien is 
not a jm in re, such as an easement would be; nor 
y(^ is it a jus ad rem, or mere right of action against 
the person; but it is a cha)(jc upon the land sold, 
I akhou gh a charge in the view of a court of equity 
only; or, in the words of Lord Eldon (a), “ Where 
;the vendor conveys, though the consideration is 
* “ upon the face of the instrument, and by a receipt 
I “ endorsed upon it, expressed to be paid^ the money 
1 “ or some part of it not being in fact paid, a lien 
1 “ shall prevail in the one case for the whole con- 
[ “ sideration, in the other for the part of the money 
which remains unpaid.” And although the unpaid 
vendor may, of course, waive or abandon his lieni 
I such wajver or abandonment will not be readily in-| 
I ferred; and it is settled, that a mere personal security 
for the purchase-money, e,g., a bond (6), or a bill, or 
a promissory-note (c), or the granting of an annuity 
secured by bond or covenant (d), will not of itself 

- ^ 

(а) Machreik v. SymmwM, i L. C. 330. 

(б) CoUins V. Collins, 31 Beav, 346. 

(fl) Hughes v. Kearney, l Sch. & Lefr. 135. 

(d) Clarke v. Royle, 3 Sira. 499. 


Constructive 
trusts,--de¬ 
finition of. 


(i.) Lien on 
land sold,— 

(a ) Vendor’s 
lien for un¬ 
paid purchase- 
money. 


Waiver or 
abandonment 
of lien,—what 
is, and what 
is not. 
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' be sufficient to discharge the equitable lien. But if 
there are circumstauces which show an intention to 
look merely to the personal credit of the purchaser 
(«),—or if it appears that the note, bond, covenant, 
or annuity was substituted for the consideration- 
money, or wab, in fact, the consideration bargained 
for,—the lien will bo lost; and this was the case in 
Bucklaud V. Pochiell (/), where the Vice-Chancellor 
Shadwell held that the sale in that case had been, 
made, not in consideration of the two annuities, but 
in consideration of the deed granting the two annuities, 
—so that for the arrears of the annuities the vendor’s 
remedy was ^ action on the deed of covenant 
granting the annuities, and not by suit in equity to 
realise any lien or charge. And so also, if lands are 
sold in consideration of ^^3000 in cash and the 
purchasers promissory-note for £$000 more, it is 
clear that the vendor has no lien wlien the ^3000 
cash and tlie ^^3000 note are respectively paid and 
given; but if the lands had been sold in considera-, 
tion of £6000 to bo paid as follows, that is to say,' 
by ;^3000 cash and by promissory-note for £$000 
more, then the lien for the amount of the /,'3000 
note would have remained a good and valid lien 
upon the lands, and taking the promissory-note 
would have been in such a case no abandonment of 
the lien (g). 

Against whom The Vendor’s lien, Avhen it has not been waived or 

b^en’fo^rMd!^ abandoned, binds the estate in the hands of the fol¬ 
lowing individuals, namely,—(i.) The purchaser him- j 
^ self, and his heirs, and all persons taking under him or ^ 
! them as volunteers; also, (2.) Subsequent purchasers/ 
for valuable consideration who bought with notice of j 


(e) In re Taylor, Stileman & Co., 1891, I Ch. 590. 

(/) 13 Sim. 406 ; Nives v. Nivei, 15 Ch. Div. 649. 

(^r) Dixon v. Oayfere, 21 Beav. 118 ; Dyke v. RendaU, 2 De 6. M. & 
6. 209; In re Brentwood Briok and Coal Co., 4 Ch. Div. 562. 
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the purchase-money remaining unpaid (A); and where 
tlie first purchaser has sold the estate to a hond fide 
second purchaser without notice, if the second pur- 
cEke-money or part thereof has notlbeen paid, the 
original vendor may proceed either against the estate 1 
! for his lien, or against the second purchase-money 
remaining in the hands of such second purchaser forj 
\ satisfaction,—for in such a case, the latter not having j 
.yet paid his money, and getting notice of the lien; 

I before he pays it, becomes in fact a purchaser mth\ 

! notice, and with the usual consequence, viz., he takes 
jthe estate cum onerc to the extent of the unpaid' 

‘’portion of the original purchase-money (i); also (3.) 

■ The assignees, i,e., trustee iu bankruptcy, although | 
they may have had no notice of the lien,—for thej 
assignees, x.e., trustee in bankruptcy, take s ubject to^ 

^ all th e equities attaching to the bankrupt (A); also 
(4.) If the legal estate be outstanding, then, as the 
second purchaser for value, whether with or without 
notice, has only an equitable interest, he will in 
general be postponed to the equitable lion, which 
comes earlier in date, in accordance with the maxim, 

“ Qui p'ior cst tempore potior cU jure!' On the other Against whom 
Jhand, the lien will not prevail against a hond fide enforced!* 
tpurchaser for valuable consideration without notice,* 

Avho has the legal estate in him (/),—for “ Where the 
equities are equal, the law shall prevail.” Also, the 
vendor may find his lien postponed through his own vendor may 
negligence; for in Eicc v. Mice (m), as we saw on by negligence, 
p. 21, supra, the defendants, the equitable mortgagees, 
although having only an equity, and although being 
posterior in point of date, were held entitled to pay¬ 
ment out of the estate in priority to the unpaid 


(h) Walker v. Presmoh 2 Ves. Sr. 652; Hughes v. Kearney, l Sch. 
& Lefr. 135 ; Morris v. Chambers, 29 Beav. 246. 

(i) Ex parte Oolding, Davis it Co,, In re Knight, 13 Ch. Div. 628. 

{k) Ex parte Hanson, 12 Ves. 349; Pawell v. Heelis, Amb. 724. 

(l) Cater v. Pembroke, l Bro. C. C. 302. 

(m) 2 Brew, 73. 
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Or under 
Conveyancing 
Act, i88i. 


{h.) Vendee’s 
lien for pre¬ 
maturely paid 
purchase- 
money. 


vendor, on the ground that the latter had lost his 
priority by his own negligence, having executed and 
delivered to the purchaser a conveyance by which 
he declared, both in the body of the deed and by a 
receipt endorsed thereon, that the whole purchase- 
money had been paid (?i). And, in adoption and 
furtherance of this same principle of equity, it has 
now been provided by the Conveyancing Act, i88i 
(c), sec. 55, that, so far as regards a purchaser who 
subsequently buys an estate that remains subject to 
the lien of a previous vendor for his unpaid purchase- 
money, the acknowledgment in the body of the deed 
of the last-mentioned purchase-money having been 
paid, or the receipt for same on the back of such 
deed,—the acknowledgment or receipt being duly exe¬ 
cuted, and being in or on a deed executed after the 
31st December 1881,—shall effectively protect him 
(being a bond fide purchaser) against such lien; and 
the term “purchaser” includes for this purpose a 
subsequent mortgagee (p). 

^ (b.) Somewhat analogous to the lien of the vendor ^ 

for his unpaid purchase-money is the lien of thci 
vendee upon the estate in the hands of the vendor 
for the whole or part of his purchase-money prema- < 
turely paid (q) ; and this happens when the purchaser 
has in the usual course paid his deposit, and after¬ 
wards the purchase (through no fault of the pur¬ 
chaser) (r) goes off; and this lien of the purchaser. 
, will exist not only as against the vendor, but also 
'as against a subsequent mortgagee who had notice) 
of the payment having been made (s),—and in fact 

(n) WUiton V. Keating, 4 De G. & Jo. 588 ; Gordon v. Jami, 30 Oh. 
Div. 249 ; National Provincial Bank v. Jackson, 33 Ch. Div. i. 

(0) 44 & 45 Viet. c. 41. 

ip) 44 & 45 Vict. c. 41, B. 2. 

(q) Wythes v. Lee, 3 Drew. 396; Turner v. Marriott, L. R. 3 Eq. 
744 - 

(r) Dinn v. Grant, 5 De G. & Stn, 451. 

(a) Watson v. Rote, 10 H. L. Ca«. 672. 
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generally against all the like persons above enume¬ 
rated, against whom the vendor s lien would prevail, 
subject always (where subject) to the provisions of 
the Conveyancing Act, i88i, above stated. 


As regards lands in the register counties, no pro- Kegistiation 
vision exists under the Middlesex Registry Acts for m 

the registry of any inciiioranduin of a vendors lien . 

as regards lands in Middlesex,—consequently, what is 
above stated regarding the priority or posteriority 
of such a lien on lands in Middlesex holds good, 
although the hen is unregistered. But as regards 
lands in Yorkshire, it has now been provided by 
the Yorkshire Registries Act 1884 (t), sec. 7, as s^rus,-!!! 
regards any lieu arishig on or after ist January 
1885, that a iiicmoranduiu of such lien not only 
may, but must, be registered,—for that no such lien 
shall, unless and until a memorandum of it is re¬ 
gistered, have any etiect or priority as against any 
purchase deed or mortgage deed duly registered . 
and that priority of registration shall determine 
priority of title (sec. 14), except in the case of actual 
fraud (a); but the Act does not apply to copyhold 
lands (sec. 28). ^ 


(2.) Another common instance of a constructive <2) Renewal 
trust arises upon the renewal of leases, the invariable trusTee^nAis 
rule being that a lease renewed by a trustee or exe- 
cutor in his own name and professedly for his own 
benefit, although upon the refusal of the lessor to 
grant a new lease to the cestui que trust, shall be held 
upon trust for the person entitled to the old leased 
(v). And this rule is applicable also to persons havingj or by tenant 
a limited interest in a renewable lease, as a tenant? ’ 


(t) 47 & 48 Viet. c. 54, amended by 48 & 49 Viet, cc. 4, 26. 

(m) BattUon v. Hobson, 1896, 2 Ch. 403. 

(v) Keech v. Sandford, I L. C. 46; Pilgrm v. Pilgrm, 18 Ch. Div. 
93 j and distinguish Holms v. ’Williams, W. N, 1895, P* “6* 
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I for life, who, if he renews the lease in his own name, i 
will be held a trustee for those entitled in remainder I 
(x ); and the rule is the same, if the tenant for life 
purchases the fee-simple reversion on a renewable 
lease (?/), or purchases adjoining land under a right) 
of pre-emption annexed to the original settled land! 
(z); and the reason of the rule is obvious,—for it 
is but fair, if a tenant for life, acting upon tlie good¬ 
will that accompanies the possession, gets a more 
durable term or estate, or an adjoining property, that 
he should hold it for the benefit of those in remainder 
or by a (((). So likewise if a partner renew a lease of the^ 
partner. partnership premises on his own account, he will, as! 

a general rule, be held a trustee of it for the firm! 
(h ); and the like rule applies to a mortgagor renew¬ 
ing a lease of the mortgaged premises (r); and 
generally the rule applies to all persons occupying a 
fiduciary or qua.si-fiduciary relation, and also to all 
varieties of property, and not merely to leaseholds 
(d)] and by the Settled Land Act, 1882 (^), sec. 53, 

. a tenant for life, in exercising any power under the 
. Act, is to have regard to the interests of all parties 
entitled under the settlement, and is to be deemed 
in the position of a trustee for those parties, and 
liable accordingly. 

(3) Allowance (sO constructivc trust may also arise where a 
person who is only part owner, acting bond fide, per- 
are necessary mancntly benefits an estate by repairs or improve- 


[x) Mill V. Hill, 3 H. L. Cas. 828 ; In re Lord Ranelagh’s Will, 26 
Ch. Div 590 

(7/) Phillips V. Phillips, 29 Ch. Div. 673. 

{z) Rouley v. Ginnever, 1897, 2 Ch. 503. 

(a) James v. Dean, 15 Vea. 236. 

(b) Clegij V. Fishwick, I Macs. & G. 394; Bell v. Barnett, 21 W. R. 
119. 

(c) Leigh v. Burnett, 29 Ch. Dir. 231. 

{d) Pole V. Pole, 2 l)e G. & Sm 420; Cooper v. Phibbs, L. R. 2 H. 
L. 149. 

(c) 45 & 46 Viet c. 38. 
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ment (/); for although a person expending money by 
mistake upon the property of another has no equity 
against the owner who is ignorant of, and does not 
encourage him in, his expenditure (,</), yet if it were 
necessary for the true owner to proceed in equity, he 
would only be entitled to the assistance of equity 
upon the terms of his doing equity, ie., making com¬ 
pensation for the expenditure,—so far, of course, and 
only so far, as the expenditure was necessary, and 
had proved permanently beneficial {h). Of course, 
a person will have no equity who lays out money 
on the property of another witli full knowledge of the 
state of the title (?), or who lays out money unneces¬ 
sarily or improperly. But where a tenant for life 
under a will has gone on to finish permanently bene¬ 
ficial improvements to an estate which had been 
begun by the testator, courts of equity have deemed 
the expenditure a charge (/:),—in the nature of sal¬ 
vage,—for which the tenant is entitled to a lien (/); 
and an inquiry has been directed for the purpose of 
ascertaining whether any particular outlay has been 
for the benefit of the inheritance (/a); but in modern 
times, and by reason of the Improvement of Land 
Act, 1864 (n), and other subsequent Acts in [lari 
mntii'ui, that kind of inquiry has now in great mea¬ 
sure ceased to be necessary; for the tenant for life, 
instead of expending his own money in improve¬ 
ment, now expends money borrowed from some 


(/) Lake v. Gibson, i L. C. 198; Hotiley v. Gimuver, 1897, 2 Ch. 

503 

{(/) Nicholson v. Hooper, 4 My. & Cr. 186. 

(A) Neesom. v. Chirkson, 4 Hare, 97; In re Cook's Mortgage, LaW' 
ledge v. Tyndall, 1896, i Ch. 923 

ii) Rennie v. Young, 2 De G. & Jo. 136; Ramden v. Dyson, L. R. 
I H. L. 129; Puce V. Ncault, 12 App. Ca. iio. 

(A) Hibhert v. Cooke, I Sim. &Stu. 552 ; Dent v. Dent, 30 Beav. 363 ; 
In re Leslie's Settlement Trusts, 2 Ch. Div. 185 ; In re Aldred's Estate, 
21 Ch. Div. 228; Rowley v Qinnevtr, 1897, 2 Ch. 503. 

(i) In re Montagu, Derbishire v. Montagu, 1897, 2 Ch. 8. 

(m) Dunne v. Dunne, 3 Sim. & Giff. 22; In re Leigh's Estate, L. R, 
6 Ch. App. 887 ; Conway v. Fenton, 40 Ch. Div. 512. 

(n) 27 & 28 Vict. c. 114. 
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or under 
Settled Land 
Act, 1882. 


Tiustee has a 
lieu on tiust 
fund for ex¬ 
penses of 
renewal 


Salvage 
moneys on 
policy of in- 
suiance. 


Loan Society for the purpose; and the Acts make 
the repayment of such moneys a charge upon the 
lands improved, repayable by instalments (usually 
twenty-tive) by the successive tenants for the time 
being. Also, by the Settled Land Act, i882_(o), 
s^ec. 21, capital money arising under the Act may 
(subject as therein expressed) bo laid out or applied 
in payment of any improvement authorised by the Act; 
and the classes of improvements thereby authorised 
are those specified in section 25 of the Act; but if 
I such application of the money is intended to bo made 
by a tenant for life, he is to submit a scheme for the 
execution of the improvement to the trustees of the 
I settlement or to the court; and the scheme having • 
I been first approved, the money becomes thereafter 
applicable, either upon a certificate of the Land 
Commissioners (Board of Agriculture), or of a com- 
! potent engineer, or upon an order of the court 
authorising the application. 

; A trustee or executor, or other fiduciary person 
jwho renews a lease, has a lien upon the estate for the 
[costs and expenses of the renewal with interest (p ), 
and he may pay himself such costs and expenses out 
of any trust moneys in his hands, or he may raise 
*the same by mortgage of the trust estate (q ); but 
the lien, of course, is confined to, and does not extend 
beyond, the trust estate (?•). Also, where payments 
have been made in order to prevent the lapse of a 
policy, the person making such payments (not being 
a mere volunteer) is entitled to a lien for the amount 


(0) 45 & 46 Vict. c. 38 ; and Board of Agriculture Act, 1889 (52 & 
53 Vict. c 30), 8. 2. 

{p) Holt V Iloltj l Ch. Ca. 190; Coppin v. Fernyhoughf 2 B. C. C. 
291 ; Maddy v. Hale, 3 Ch. Div. 327. 

(7) Trustee Act, 1893 (56 & 57 Vict. c. 53), s. 19, repeating the li)ce 
provisions contained in Trustee Act, 1888 (51 & 52 Vict. c. 59), ss. 
10, II. 

(r) In re Winchehea's Policy Moneys, 39 Ch. D. 168. 
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on the proceeds of the policy (s); and this lien has 
sometimes been said to be as for salvage-moneys; 
but the doctrine of salvage has latterly been thought 
to have little or no application to the payment of 
premiums on policies of life assurance (t ); and ac¬ 
cording to Leslie v. French {u\ any one (not being Leslie v. 
the sole beneficial owner) who pays these premiums, niTe^aa to^* 
if ho will entitle himself to a lien therefor on the , 

policy or its proceeds, must show cither some con¬ 
tract wit-h the beneficial owner, or some right ot 
indemnity out of the trust property; or else he 
must show, that either by right of subrogation, or by 
virtue of some mortgage or charge, he is entitled to 
this lien (r); and in Leslie v. French, the court held, j 
that a husband (wlio, if he had survived his wife, 
would have become the sole beneficial owner) was ^ 
not entitled to a lien for the premiums paid by him i 
in keej)ing up a policy of the wife’s on her life,—a j 
crooked decision and which offends against natural 
equity. 

(4.) When a person has a mortgage in fee which (4-) Heir of 
he has not foreclosed, the legal estate in the mort- truftee^for 
gaged premises used to descend, in case of his in- iepreaeuta- 
testacy, to his heir; but in equity the mortgaged tive?.—still 
estate being only a security tor the mortgage money, copyholds, 
the heir was held a trustee of the legal estate in the 
lands for the personal representatives of the deceased 
mortgagee,—for the purpose of securing them the 
mortgage moneys, to hand over or distribute to or 
among the persons entitled to the personal estate of 
the mortgagee {w) ; and now, under the Conveyancing 

(«) OUl V. Downhuj, L. R. 17 Eq. 316 ; /h re Leslie, Leslie v. French, 

23 Ch. Div. 552 

(0 Falckc V. Scottish Imperial Insurance, 34 Gh. Div. 234, 

(m) 23 Ch. Div. 5^2. 

(v) Fdche V. Scottish Imperial Insurmce, supra. 

(w) Thombrough v. Baker, 2 L. C. 1046. 

K 
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(4a.) Legal re¬ 
presentatives 
(since 31st 
December 
1897),—now 
trustees for 
beneficial 
devisees. 


Equity’s 
manner of 
cmstructing 
trusts ex¬ 
plained and 
illustrated. 


Act, 1881 {x\ the executor or administrator may 
himself reconvoy the legal estate, on payment of the 
mortgage money; and in fact, the legal estate now 
descends under that Act, whether the deceased mort¬ 
gagee dies testate or intestate, to his legal personal 
representatives, who are for this purpose his statutory 
heirs and the devisees of his mortgage estates; but 
the old law still holds good as to copyholds (?/). 

Under the Land Transfer Act, 1897 (z\ all real 
estate (other than copyhold hereditaments) now be¬ 
comes vested upon the death (whether testate or in¬ 
testate), of the beneficial fee-simple owner in the legal 
I personal representatives of such owner, exactly as if it 
'were a chattel real (sect, i); and such representatives 
thereupon become trustees for the persons who by 
law are beneficially entitled thereto (sect. 2); and 
exactly like executors may do as regards the bequest 
of leaseholds, so these representatives may assent 
to any devise of the real estate (sect. 3), and such 
.devisee may also enforce a conveyance thereof to 
^ himself (sects. 2, 3). 

Before concluding this chapter, it may be usefully 
pointed out, that the constructive trusts exemplified 
above are constructed by the the court of equity in 
the following manner:—First of all, equity asks, 
Who has got the kgal estate ?— ie., to whom does 
the property belong at law, apart from all equitable 
considerations ? That matter being once ascertained, 
the court of equity acknowledges the legal owner¬ 
ship, and makes a foundation of it upon which to 
build up, that is, to constnict, the trust for which 


(x) 44 & 45 Viet. c. 45, 8. 30. 

iy) Copyhold Act, 1887 (50 & 51 Viet. c. 73), b. 44; In re Mill's 
Trusts, 40 Ch. Div. 14; Copyhold Act, 1894 (57 & 5^ Viet. c. 46), 
8 . 88 . 

(2) 60 & 61 Viet. c. 65. 
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it perceives an equity. Thus, in the case ot the 
vendors lien, the court of equity finds the legal? 
estate in the vendee, inasmuch as the vendor hasj 
already conveyed it to him; and then the court] 
founds upon the vendee, as having the legal estate, \ 
the equitable lien or charge for the unpaid purchase-; 
money; and, on the other hand, in the case of the 
vendee’s lien, the court of equity finds the legal 
estate in the vendor, inasmuch as he has not yet 
conveyed same to the vendee; and then the court 
founds upon the vendor, as still having the legal estate, 
the equitable lien or charge for the prematurely 
paid purchase-money, and in fact, in all cases it is 
the rule of the court of equity to found upon the 
legal estate only,—a rule which, if the student will 
remember it, will make many things in equity plain i 
to him which would otheiwise occasion him much 
difficulty. 
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CHAPTER VI. 

TRUSTEES AND OTHERS STANDING IN A FIDUCIARY 
RELATION. 

Who may be A TRUSTEE slioiild be a pcrsoii Capable of taking and 
trustees. holding the legal estate, and possessed of natural 

capacity and legal ability to execute the trust, and 
should (for reasons of convenience) be doniiciled 
within the jurisdiction of the English courts of 
eijuity. A corporation as to lands (a), and an in-; 
^ fant (h) as to both lands and goods, are, on account; 
I of their several disabilities, unsiiited to hold, but 1 
' none of them are incapable of holding, the office of 1 
I trustee. As regards married women, they used to 
be equally unsuitable for the office of trustee (c), 
and this not only because of the inconvenience re¬ 
sulting from the legal unity of husband and wife, 
but also because of the reputed variability or in¬ 
stability of the feminine temperament; and although 
the former of these two objections has, to some extent, 
ceased to exist {tl), the latter of them still remains 
in its integrity (e). As regards aliens, being and ' 
^ remaining aliens, they are, since the Naturalisation : 
' Act, 1870 (/), as capable as native-born persons of < 
acting as trustees, even as regards real estate; but, 


(a) Att.-Gen, v. St. John i Hospital, 2 De G. J. & Sm. 621. 

(h) Jlearle v OreerOjank, 3 Atk. 712. 

(c) Lake v De Lamhertj 4 Ves. 595 * 

{d) 44 & 45 Vict. c. 75, 8. 18; In re Darkness and Allsopp, iSg 6 , 
2 ch. 35s 

(c) Re Peake, 1894, 3 Ch. 520. 
if) 33 * 34 Vict. c. 14, 8. 2. 
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of course, formerly they could not have held real 
estate, even as trustees (g ); and even still they are 
objectionable as trustees, unless they are permanently 
domiciled within the jurisdiction. 


'j It is a general rule in courts of equity, that when- 
' ever a trust exists, and there is no trustee to execute 
it, equity will decree that person a trustee in whom 
. tlie legal estate is vested (fi ); for a court of equity 
never wants a trustee, and the beneficial interest 
therefore is never affected by the want of a trustee. 
And accordingly, where property has been bequeathed 
in trust without the appointment of a trustee, if it is 
personal estate, the personal representative is deemed 
the trustee, and if it is r,.al estate, the heir or devisee 
is deemed the trustee; and in either case, the trustee, 
whoever he is, is bound to the due execution of the 
trust, also, if there is mo executor, or the executor 
refuses or becomes incapable to act, the court will 
appoint a trustee to discharge the duties of the 
executor (i), hemg duties which the ejcmdor would as 
a trustee arcute (k); for generally, if the trust cannot 
t be executed through the medium which was in the 
I primary view of the testator, it shall be executed 
I through the medium appointed by the Court of 
1 Chancery. Also, now, under the provisions of thi 
Judicial Trustees Act, 1896 (Q, and the Rules of 
August 1897 made under that Act, the court will 
in a proper case appoint the official solicitor of the 
court (or some other person) to be a judicial trustee, 
and that either alone or jointly with any existing 
trustee (including an executor or administrator). 


((/) Gilb. on Uses, 43 ; Pish v. A'lein, 2 Mer. 431. 

(A) Salisbury v. Bayott, 2 Swanst. 608. 

(i) hi re Moore, M*Alpine v. Moore, 21 Ch. Div. 778. 

(^) In re WUley^ W. N. 1890, p. i; Eaion v. Baines, W. N. 1894, 
P- 32 - 

{ 1 ) 59 & 60 Viet. c. 35. 


Equity nev< 
wants a tru 
tee. 



THE ORIGINALLY EXCLUSIVE JURISDICTION. 


150 

In what sense 
the trustee is 
the urvani^ 
and in what 
sense the con¬ 
troller, of his 
cestui que 
trust. 


Trustee may 
be compelled 
to any act of 
duty; 

or restrained 
from abuse of 
his legal title. 


A trustee must aci according to the rules of 
equity, and he departs therefrom at his own par¬ 
ticular peril; and yet, at the same time, he is a 
mere machine and the servant of his cestui que trust 
for the time being; but by “ cestui que trust ” is hero 
meant, not one person having a partial beneficial 
interest in the trust fund,—for the trustee is not 
the servant but the controller ;of such partial bene- 
^ciary,J—but the aggregate body of persons (born 
ani unborn) that make up the entirety of tlic 
persons entitled, or who may be or become entitled 
to any beneficial interest in the trust property as 
such {m)\ also, the person for whom the trustee 
shall be a trustee depends entirely upon the will of 
such cestui que trust, whether entitled under the 
original creation of the trust, or by subsequent do-' 
volution or transfer,—for such cestui que trust may| 
assign his beneficial interest without the consent of ^ 
the trustee (n) ; also, a majority of the cestuis que 1 
]trustent may, e.g., upon the total failure of the objects j 
^for which the trust money was subscribed, demand 
jback the trust money (0); and a minority even may, 1 
'upon proper terms, do the like fp). And the cestuis 
que trustent, or any one or more of them, are entitled 
to sue the trustee to compel him to the execution 
of any particular act of duty ; also, if any cestui que 
trust has reason to suppose, and can satisfy the court, 
that the trustee is about to proceed to an act not 
authorised by the true scope of the trust, he may 
have an injunction to restrain the trustee from such 
wrongful exercise of his legal power {q)\ and as 
regards a judicial trustee, the court may direct an 
inquiry into his conduct (r). 


(m) Morgan v. Swansea U, S. Authority, 9 Ch. Div. 582. 

{n) Att.-Gen.\.Downing,Wilm.iy, Dmiddson\.Donaldson,Ks,y,Tll, 
(0) Wilson V. Church, 13 Ch. Div. i. 

(p) Collingham v. Sloper, 1893, 2 Ch. 96. 

((?) Balls V Stmtt, i Hare, 146. 

(r) Judicial Trustee Rules, 1897, Rule 22. 
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A tru stee who has accepted the trust cannot after- Trustee can- 
/wards remmice it; also, upon the death of one 
I tee, the entire responsibilities survive to the other^‘^“c«' 

I trustees or trustee {s) ; and the only mode in which 
I a trustee could obtain a release, from his responsi¬ 
bilities used to bd,®either under the sanction of a 
court of equity, oifilby virtue of a special power in 
the instrument creating the trust, oi^ejw'ith the consent 
jof all parties/interested in the estate, being mi juris Release of 

V - A , ^ , 1 - trustee,— 

(/). Oi these three modes ot release, the second was modes of, in 
usually the only one unattended with serious expense; 
for as regards the first mode of release, the court 
would not sanction the release merely because the 
trustee wished it; and as regards the third mode of 
release, it was rarely, if ever, the certain fact that all 
the cestuxs qtie tricstent were sui Jans, or even yet in 
existence. But now, under the Trustee Act, 1893,1 

! s. 11, repeatmg the like provision contained in the} 
Conveyancing Act, 1881 (a), a trustee may ^ 
deed retire from the trust, provided two trustees 
remain, and provided these two trustees and the 
person, if any, entitled to appoint others express by 
the deed their consent to his retirement; and under 
the Judicial Trustees Act, 1896, and Kule 23 of the andin thecaa 
rules made under that Act, a judicial trustee may^tmt^!*^ 
retire, on giving notice to the court of his desire in' 
that behalf, the notice stating the arrangements! 

^ich have been made for the appointment of hisi 
[‘successor; and in such a case, the court will appoint 
an official judicial trustee, when there is no other 
proper trustee available, or when the court other¬ 
wise thinks fit; also, a judicial trusteeship may 
(under Rule 24) be discontinued, and an ordinary 
trusteeship be substituted for it. 


(«) Att.-Gen. v. Oleg, i Atk. 356; Cooke v. Crawford, 13 Sim. 91 ; 
Osborne to HmdetU 13 Ch. D»v. 774. 

(/) Manson v. Baillie, 2 Macq. H. L. Gas. 8a 
(u) 44 & 45 Viot, c. 41, §. 32. 
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Trustee can¬ 
not delegate 
his office. 


j The office of trustee, being one of personal confi- 
J’dence, cannot, in general, be delegated; for trustees 
who take on themselves the management of property 
for the benefit of others have no right to shift their 
duty in that particular on other persons {v), A' 
limited power of delegation has, however, now been: 
conferred on trustees (including executors and ad-' 
ministrators) by the Trustee Act, 1893 (a:), repeating ’ 
a similar provision contained in the Trustee Act,' 
1888 (y ); for a trustee may now depute his solicitor- 
to receive the purchase-money of an estate sold, or' 
may depute his solicitor or any banker to receive' 
moneys payable under a policy of (life) assurance 
fbut there is nothing in the Act which excuses the- 
trustee from seeing to the security or safety of the ' 
moneys so received, or which authorises a double ^ 
klelegation (z). And here note, that a lawful delegate 
would be accountable to his principal; but he might, • 
and no doubt would, be accountable also to the 
ccstuis que tnisUnt if he were guilty of any raisap-- 
i plication of the moneys received; and a trustee de 
son tort would certainly bo so accountable (a). The 
incapacity of the trustee, in general, to delegate his 
office is to be understood of a trustee being and 
remaining one, because, of course, under a special 
power in that behalf or otherwise he may (as we 
have just seen) retire altogether from the trust, with 
or without appointing a new trustee in his place, 
and in that way delegate (in one sense) the entire 
trust. But the trustee who does not resign alto¬ 
gether cannot, save in the cases above referred to, 
delegate in part, for the reasons stated, and upon 


(v) Twner v. Corney, 5 Beav. 517; Eaves v. Hickson, 30 Beav. 136. 
(a;) 56 & 57 Vict. c. 53, 8. 17. 

(y) 51 & 52 Vict. c. 59, 8. 2. 

(2) Re Ildhng and Merton^ 1893, 3 269. 

(a) Barnes v. Addy, L. R. 9 Ch. App. 244 ; Blyth v. Fladgate, 1891, 
* Ch* 337 ; Rorney v. Barney, 1892, 2 Ch. 265; and disting. Mara v. 
Broione, 1896, i Ch. 199. 



TRUSTEES STANDING IN A FIDUCIARY RELATION. 


153 


the maxim delegatus non potest delegare, which, 
although ridiculed by Bentham as a “fallacy of 
rhythm,” is based and maintained in English law 
upon sound and enduring reasons. 

Even apart from the Trustee Act, 1893, trustees Delegation 
and executors may and always might justify their wW© there 
administration of the trust fund by the instru- 
mentality of others, where there is or was a moral for it. 
necessity for.it; and necessity includes the regular 
course of business; for example, “ an executor living 
“in London, who has to pay debts in Newcastle, 

“ may remit money to his co-executor there, or to 
“ any other agent there, to pay those debts; for he 
“ would, in tlie ordinary course of his own business, 

“ remit money in the same way ” (b). Also, under 
exceptional circumstances, e.g., when portion of the 
trust money has been invested on mortgage of a 
budding estate, and in the course of the development 
of that estate a frequent reference to the title-deeds 
is a necessity, the trustee may legitimately leave 
such title-deeds with his solicitors (c),—although 
I he ought, in the general case, to hold the title-deeds 
himself; but there can hardly be any reason justify¬ 
ing the trustee for leaving indefinitely with his? 
solicitors convertible securities (such as bonds) pay-* 
able to bearer. And in the case of judicial trustees,* 
the title-deeds and all certificates and other docu¬ 
ments evidencing the title of the trustee to the 
trust property must be deposited either with the 
bank at which the trust account is kept, or else with 
such other custodian as the court may direct (d). 

Also, the rule that trustees are not liable where, 


(6) Joy y. Campbell, i Sch. & Lef, 351; Clough v. Bond, 3 My. & Cr. 
497 ; Brier v. Eviion, 26 Ch. Div. 238. 

(c) Field V. Field, 1894, I Ch. 425. 

{d) Judicial Trustee Rules, 1897, 
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Trustee Act, 
1893-pro- 
viBions of, as 
to delegation 
of duties. 


I acting according to the ordinary course of business, 
they employ agents, when as prudent men of business 
they would do so if acting on their own behalf,— 
this rule is no protection to them if they fail to 
exercise common prudence in their selection of the 
agent, or in their instructions to him, or in their 
acceptance of his report. For example, if they 
employ a solicitor to act as valuer, or if they accept 
their solicitor s recommendation of a valuer, without 
satisfying themselves by independent inquiry that 
the suggested valuer is a proper agent in that be¬ 
half {e ); or if they do not supply the agent (being 
a valuer selected by themselves) with sufficient par¬ 
ticulars (veritied particulars) of the property he is 
appointed to value (/’), or if they accept from the| 
valuer a vague general report, not showing tho| 
necessary details to enable theifi to judge for them-1 
selves (u ); or if they fail to exercise their own judg- j 
j ment on the valuer s report,—all these precautions 
being such as prudent men of business Avould observe 
in lending their own moneys on mortgage, they 
would be liable, unless where and so far as the* 
provisions of the Trustee Act, 1893 {h\ s. 8, orj 
the like provision contained in the Trustee Act,| 
1888 (t), s. 4, may have altered the rules of equity ^ 
in these respects; but these last-mentioned pro¬ 
visions amount in fact only to this, that the trustee 
shall not be liable as for a breach of trust in respect 
of an investment of the trust estate on an inadequate 
security, when the court is satisfied that the trustee 
in making the loan “ was acting upon a report as to 
“ the value of the property made by a person whom 


(e) Fry v. Tapgon^ 28 Ch. Div. 268; Olive v. Weitermaiiy 34 Ch. Div. 
70; In ie WeaJl^ Andrews v. Weall, 42 Ch. Div. 674. 

if) Smith V. Stoneham, 3 Times Law Rep. 77; He PaHiiwton, 57 
L. T., N. S., 654. 

(7) Whitdey v. Learoyd, 35 Ch. Div 347 ; 12 App. Ca. 727. 
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“ the trustee reasoiuihl/f believed to be an able prac- 
“ tical surveyor or valuer, instructed and employed 
“ independently of any owner of the property,” and > 
that the amount of the loan does not exceed two; 
equal third parts of “ the value of the property as i 
“ stated in such report,” and that the loan was made 
“under the advice of such surveyor or valuer expressed 
in such report”—tho principle underlying these pro¬ 
visions being this, that if an independent valuer of 
reputation, suthciently instructed to make a just 
valuation, will state (ie., represent) the value as suffi¬ 
cient, and will es.pressbj advm the acceptance of the 
security, —hiowmj the conwiuent liahility which he {the 
valuer) wdl therehjpiersonally incur if his representation 
and advice are eironeous ,—the trustee may, having so 
beforehand sufficiently instructed the valuer, reason¬ 
ably bo taken to have done all that his duty in this 
particular recpiii-cd (/ ). 

It is commonly stated that trustees are bound to Thecaieand 
take in all cases the same care of the trust property qulfed 
as a man of ordinary caution would take of his own; _ 

and that if they do so, they will not be liable for any 
acciilental loss, as, for instance, by a robbery of the 
property while in their own possession (1), or by a 
robbery or loss whilst in the possession of others with 
whom it has necess arily, i.e,, in the ordinary comse 
oMmsiness, been intrusted (m), or by a depreciation] 
m the value of the securities upon which the trust 1 
funds are rightfully invested (n). But the court, inj 
determining the liability or non-liability of a trustee 1 


[k) Walker v. Walker, 62 L. T., N. S., 449; Somerset v, £arl Povdet, 
1894, I Ch. 231. 

[ l ] Morley v. Morley, 2 Ch. Ca. 2. 

{in) Jones V. Lewis, 2 Vea. 240; Swinfen v. Swinfen, 29 Beav. 211; 
Jn re Speight, Speight v, Oaunt, 22 Ch. Div. 727; 9 App. Ca. I. 

(n) In re Oekfrey, Godfrey v. Faulkner, 23 Ch. Div. 483; In re 
Brogden, Billing v. Brogden, 38 Ch. Djv, 546; In re Chapman, Cocks v. 
Chapman, 1896, 2 Ch. 763. 
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for any loss sustained by the trust estate, distingu ishes 
in fact between the duties imposed upon amljlie^/j- 
cretions vested in him as such. And as regards his * 
’ duties, the utmost diligence in observing same 
\ exacta diliycntia) is his only protection against liability ‘ 
' for any loss. and it is only as regards his discretions 
[ or discretionary powers, that an amount of diligence 
I equal to what he bestows on his own property will 
. protect him from liability. Thus, firstly, as regards 

(a.) Duties. 




(6.) Discre¬ 
tions. 

, e.(j., if he chouses a duly qualified solicitor, against 
^ whom there is no suggestion either of incapacity or 
of dishonesty,—the trustee will not be liable for a 
i loss resulting from the incapacity or from the dis- 
honesty of the solicitor whom he has so employed,— 
provid ed the employment is limited to work proper 
for a solicitor to do; but the trustee would be liable, 
if he had not exercised his discretion justly in the 


duties, if a trustee or executor permit the trust fund 
to remain unnecessarily in the hands of third parties, 
—as, for instance, if money be left in the hands of a 
banker ( not being, in the case of a judicial trustee, 
the banker of the trust) more than a year after the 
testators death, and after the debts, Ax., have been 
paid (c); or if a trustee mix trust property jyith his 
own (p), or parts with his exclusive control over the i 
fund by associating with himself the authority of * 
another person {([). or if thoTund be left to the entire 
control of a co-trustee (r), or if it be lent to such co¬ 
trustee (s),— it will bo at his risk {t). But, secondly, 
as regards discretions, the trustee w'ill be protected 
from liability if he properly exorcises his discretion. 


(o) Darle v. Martyn, i Beav. 525 

ip) Impton V. ]Vhtte, 15 Ves. 432. 

iq) Solway V. Solway, 2 Russ. & My. 215; Wehh v. Jonat, 39 Ch. 
Div. 660. 

(r) Scotney v. Lomcr, 29 Ch. Div, 535. 

(«) Stickney v. Sewell, i My.«& Cr. 8. 

{t) Castle V. Warla/ad, 32 Beav, 660. 
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choice of such solicitor, or if ho had deputed to him 
work not proper for a solicitor as such to do {w), 
e.g., to collect rents and pay himself tligreout a com¬ 
mission and his charges; also, if a trustee is autho¬ 
rised to invest the trust property in such stocks, 
shares, and securities as he shall “think fit,* that 
is an absolute discretion in appearance only, and 
will not justify a dishoned exercise of the discre¬ 
tion (v ); and if a trustee, e.g., under the investment 
clause in the will or settlement, has the power of 
investing in any one or more at his discretion of 
certain specified funds, comprising good, bad, and 
indifferent securities, and he invests (say, at the 
request of an importunate cestui epic trust) part of 
the trust funds in Greek or Argentine securities, as 
being one of the authorised investments, then he will 
be liable, if he would not have invested his own 
money in that class of investment (a;), but otherwise i 
he will not be liable, even in the case of a loss to i 
the trust estate (y). And even as regards invest¬ 
ments in real securities, when these are authorised, 
the trustee must exercise a just discretion; and if 
he should, e.g., invest the trust funds in a freehold 
hrickjield” he will bo liable for any resultant loss 
(z). And if a trustee has, under the trust instru¬ 
ment, express power to continue a loan made, c.g., 
to a partnership firm, it is not a matter of course 
for him to continue such loan after a change in the 
lumbers of the firm (a); and the court will in a 
proper case control the exercise of the trustee’s 


{u) In re Weatl, Andrews v. Wcatl, 42 Ch. Div. 674. 

(v) In re JSmith, Smith v. Thompson, 1896, I Ch. 71. 

(x) Knox V. Mackinnon, 13 App. Ca, 753. 

(y) Tabor v. Biooks, 10 Ch. Div. 273; Smethurst v. Hastings, 30 Ch. 
Div. 490. 

(z) UliitelcT/ V Learoyd, 12 App, Ca. 727; Blyth v. Fladgatc, supra ; 
and Mara v. Browne, supra. 

[a) Tucker v. Tucker, 1894, I Ch. 724; 3 Ch. 429; 57 & 58 Viet. c. 
10, B. 4. 
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\ Limit of 
! value for 
I trust m- 
* vestments. 


^ discretion (h). The court had also established a firm | 
(and comparatively inflexible) rule as regards the: 
limit of value for the investment of trust jnon^s on. 
^ real estate, that is to say: The amount to be lent 
^ on the security of freehold houses should never have 
exceeded|one-half the value of such h ouses ,\and the 
amount to be lent on the security of freehold lands 
should never have exceeded two-thirds the value of 
i such lands (c); but this rule has been to some extent • 
t modified by the Trustee Act, 1893, ss. 8 and 9, con¬ 
tinuing the like provisions contained in the Trustee 
I Act, 1888, ss. 4 and 5, by which the limit of two-1 


thirds has been substituted as the proper limit of | 
value in the case of all kinds of property (whether j' 


j lands, houses, or other property), proposed as a ^ 


security for the investment of trust money (d ); and j 


when the amount invested exceeds such limit, the 


investment is to be deemed an authorised one up 
to the limit, and the trustee will accordingly be (in 
such a case) liable only for the excess (e). And a ? 

? simple executor or administrator is a trustee within j 
1 the meaning of all these distinctions and provisions;« 
I and the Judicial Trustees Act, 1896 (/), s. 1 (su b-| 
f sect. 2 ), expressly so declares, as regards all the 
i provisions contained in that Act. And an executor f 


or administrator will accordingly (subject to the pro-' 
tections aforesaid now afforded him by the Trus-. 


tee Act, 1893, or by the provisions to be presently ^ 
referred to contained in the Judicial Trustees Act,| 
1896), be liable, c.y., for any breach of what thej 
court considers his duty, notwithstanding that he has^ 


{h) Tempest v. Lord Camoys, 21 Ch. Div. 571; Brown v. Brown, 29 
Ch. Div. 889; Coles v. Courtier, 34 Ch. Div. 136 j In re Baring, 1893, 
I Ch. 61. 

(c) Olive V. Westerrmn, 34 Ch. Div. 70. 

{d) Walker v. Walker, 62 L. T., N. S., 449; Somerset v. Earl Poulctt, 
1894, I Ch. 231. 

(e) Priest v. Uppleby, 42 Ch. Div. 351. 

(/) 59 & 60 Vict. c. 35. 
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used all care and also for the want of ordinary 
care in the exercise of his discretions; and it is 
esteemed a breach of trust to invest the trustTunds 
on a contributory mortgage (/O, in the absence of 
express authority in that behalf. But under the 
Judicial Trustees Act, 1896, s. 3, the court may Relief of trus- 
now relieve a trustee of all liability for a breach of judicial Tnis- 
trust (past, present, or future), where (and so far as) ^^^6. 

the court thinks that he has acted honestly and 
reasonably in the matter {%),—that is to say, semhle, in 
a way which the court would itself have authorised, 
having regard to the provisions of the Trustee Act, 

1893, s. 8, if application had been made to the court 
for its directions {h). And it is also to be remem- » 
bercd, that in the case of a will which authorises ) 
mortgages on real estate, there is no positive rule ‘ 
of the court that executors or trustees must, withont 
exercising any judgment in the matter, call in the 
testatorVs m ortgag es (even risky ones) within twelve 
calendar months from the death (/.); nor is there any 
rule of the court, that trustees retaining a security 
authorised by their trust are liable to make good a 
loss sustained through any fall in the value of the 
security {e,g., through agricultural'depression), where 
the trustees have acted honestly and prudently, and 
in the belief that they have been doing what was \ 
best for all parties (1), ,, ^ 

It is an established rule, that trustees, executors, or no remunera-w 
administrators, or others standing in a similar situa- ^ 

tion, shall have, in the general case, no allowance for 
their care and trouble,— for a trustee shall not profit 


{g) Oceanic Steam Navigation Co. v. Sutherberry, i6 Cb. Div. 236. 

(A) Webb V. Jonas^ jo Ch. Div. 66 0. 

{i) iiorUy V. Kay, 1897, 2 Oli. ^8. 

(A) Barker y, Ivimev . 1897, i Ch. 536; Wynne v. Tempeet, W. N. 
1897, p. 43] SmitKy. hucurt, 1897, 2 Ch. 583. 

[ 1 ) in re Chapman, Cocks v. Chapman, 1896, 2 Ch. 763. 
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Solicitor-trus¬ 
tee allowed 
only for costs 
out of pocket. 


by his trust (?«), directly or indirectly (71) ; and so, 

> strict is this rule, that although a trustee or executor 
^ may, by the direction of the author of the trust, have 
carried on a trade or business at a great sacrifice of ■ 
I time, he will be allowed nothing as compensation for * 
ihis personal trouble or loss of time (o), — scil. in the 
absence of any provision in the trust deed or will en¬ 
titling him to such compensation (p). And even a 
solicitor who is a trustee, is not entitled to charge 
for non -conteutious business done by him in relation 
to the trust, except for his costs out of pocket only, 

' unless there is in the deed or will a provision enabling 
him to receive remuneration for the transaction of 
such business (q ); Imt as regards contentious business, f 
it used to be considered that he was entitled to his | 
reasonable profit costs of the action, in addition to 
his costs out of pocket (?•), and he would probably' 
still be considered to be so entitled in the general ^ 

' case (5). Where, however, the trustee was a mortgagee, , 
and as such was made a defendant to a redemption 
action which he defended by himself or his firm, he; 
used to be entitled only to his costs out of pocket, - 
and not to any profit <JOsts of such action (i); but ; 
now, under the Mortgagees’ Legal Costs Act, 1895; 
(ti), s. 3, he is entitled to his profit costs in such • 
a case. Also, where a solicitor, being executor or r 
trustee, is by an express clause in the will to be “ al ' 
liberty to charge for professional services*’ ho can onlyij 
charge for services strictly professional, and not for! 


(m) Robinson v. Pdty 2 L. C. 207; llantUon v. ight, 9 Cl. & E. 111. 

(n) In re Thorpe, Vipont v. Rtiddiffe, 1891, 2 Ch. 360. 

(0) Brocksopp V. Barnes, 5 Mad. 90. 

\p) Bignell v. Chapman, 1892, i Ch. 59. 

(7) Broughton v. Broughton, 5 De G. M. & G. 160; Burgess v. 
Vinnicombe, 34 Ch. Div. 77. 

(r) Cradock v. Piper, I Mac. & G. 464; Burgess v. Vinnicombe, supra. 

(s) London Scottish Benefit Society v. Ohorleg, 13 Q. B. D. 872. 

(0 V. Lickorish, | 89 l« 3^3 > WaJlis, 2 $ Q. B. D 

176; ; Wellby v. Still, 1894, I Ch. 

218 ; Eyre v. Wi/nn-Mackenzie, 1896, I Ch. 135. 

(u) 58 & 59 Viet. c. 25. 
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matters which an executor or trustee ought to have j 
done without the intervention of a solicitor, e.g.^ for ? 
attendances to pay premiums on policies, or at the i 
bank to make transfers, &c. (v),—wherefore the will 
or settlement should give to the solid tor-trustee a 
wide liberty in this respect, extending as well to pro¬ 
fessional business as also to business in and about 
the trust, although not strictly professional; and it 
is convenient also, that such liberty should extend 
to authorising the co-trustees to settle (without 
taxation), and to allow out of the trust estate, the 
amount of such charges (a;), the co-trustees exercising 
in such a case the discretion of ordinary prudent 
men. Occasionally (r.y., in Bankruptcy, and in the 
case of judicial trustees) the remuneration of a 
trustee may be fixed or regulated by particular 
statute, or by rules having the force of statute; and 
in such a case, the amount and mode of the re¬ 
muneration thereby prescribed must, of course, be 
observed (y). But in general there is nothing 
to prevent trustees contracting with the cestuis qiie Trustees may 
tnistent to receive some compensation for the per- 
formance of the duties of the trust; only such a pensation. 
contract will be very jealously scrutinised by a court 
of equity, and if there be any appearance of un¬ 
fairness in it, or any unconscionable advantage on 
the part of the trustee, the agreement will not bo en¬ 
forced («); and the court will (on a proper application 
being made to it) sanction a commission being paid 
or allowed to the trustee for his trouble, where the 
execution of the trust is more than ordinarily 
burdensome (a \—and that whether the trustee is an 


(v) Harbin v. Darby, 28 Beav. 325; Ames v. laylor, 25 Ch. Div. 
72; Newton v. Chapd, 27 Ch. Div. 5^. 

(*) Bennett v. Bennett, 1893, 2 Ch. 413. 

(y) Feed's Case, 24 Q. B. D. 68 (Bankruptcy); and Judicial Trustees’ 
Rules, 1897, rr. 17, 19. 

(z) Ayliffe v. Murray, 2 Atk. 58. 

(a) ife Freeman's Settlement Trust, 37 Ch. Div. 148. 


L 
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ordinary trustee or is a judicial trustee (b). And 
') note, that whether a trustee is paid or not for his 
.1 trouble, his liability remains unaltered (c). 

Trustee roust In further illustration of the rule that a trustee 

of hi3 trust, mentioned those cases where one in a fiduciary 
position uses that position as a means of obtaining 
any profit or advantage which he would not other¬ 
wise obtain For example, if trustees or executors 
I (a.) Not (buy up any debt or encumbrance to which the trust | 
tteie^g^ve estate is liable for a less sum than is actually due 
for the pur- i thereon, they will not be allowed to take the benefit i 
debts. jto themselves, but the creditors and legatees, ori 
other cestnis qm trustent, shall have the advantage^ 
(6.) Not take i of it {e). Also, if a trustee or executor uses the 
paying mterestj^^^^^ Committed to his care in buying and selling 
instead. I land, or in stock speculations, or lays out the trust 
money in a commercial adventure, or if he employs 
it in business, in all these cases, while the executor 
^ or trustee is liable for all losses, the mtui que trust 
may insist either on having the trust fund replaced 
with interest, or on having the profits made by the 
(c.) Trustee trust funds SO employed (/). So likewise a person 
1 standing in a fiduciary relation towards another will 
orpurSe allowed to benefit by his trust by obtaining 

trust estate, a renewal of the lease in his own name, but will bo 
deemed in equity to be a trustee for those interested 
^ in the original term (g) ; nor will a trustee, as a 
^ general rule, be permitted to purchase the trust estate 
i from his cestui que trust {h). And all the foregoing 

(6) Judicial Trustees’ Rules, 1897, rr. 17, 26 {2). 

(c) Johon V. Palmer^ 1893, i Ch. 71. 

(d) Webb V. Earl of Shaftesbury, 7 Ves. 480-488. 

(c) Pooley V. Quilter, 2 De 6. & Jo. 327; Fosbrook v. Balguy, r My. 
& K. 226. 

(/) Docker v. Somes, 2 My. &K. 655; WiUet v. Blandford, i Hare, 253. 

(^) Keech v. Sandford, i L. 0 . 46. 

{h) Pox V. Mackreth, i L. 0. 123. 
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principles apply also to constructive trustees, as Same pnn- 
^nts {i)y guardians {h\ partners (/), directors of ajfenw,^&c!^ ^ 
companies {m\ and even promoters of companies {n\ 
and managing owners {0), committees of inspection 
in bankruptcy {][>), auditors {q\ and generally to all 
persons clothed with a fiduciary character; and such 
persons must refund all profit improperly made at 
the expense of the trust estate, and will not be 
allowed, as a general rule, any remuneration for 
their trouble (v); and a summary remedy under j 
the ^mpanies [AViuding-up) Act, 1890 (s), s. 10,1 
formerly under the Companies Act, 1862 {t), s. 165,* 
is provided against directors and others in the \ 
event of the winding up of the company, and they* 
are thereby made liable for their misfeasances, 
breaches of trust {u)\ but directors (and such like, 
persons) iire not (like trustees) under any primary 
or permanent duty to preserve the corpus or capital 
of the trust estate, but are tree to deal therewith 
as “commercial men,” in the exercise of a justl 
discretion {y). 


However, under exceptional circumstances, trustees Exceptional 
and other persons standing in the like fiduciaiy trustee^slmr- 


{i)Morrcit v. Pmke, 2 Atk 54 ; Maephtrson v. 3 App. Ca. 254. 
{k) PowiU V. Gloiiv, 3 P. W. 252 71 . 

(/) Wedderhum v. Wedderinnn, 4 My. & Cr. 41 ; Afjs v. Benhavi, 
1891, 2 Ch. 244. 

{m) Great Luxemboury Raihmy Co, v Mayncy, 25 Beav. 5S6. 

(w) licujiudl V. Carlton, 6 Ch Div. 371 ; AVic •Sombrero Co. v. Brian- 
■gcr, 3 App. Ca. 1218 , hi re Cape Breton Co , 2Q Cli. Div. 795 ; Lady- 
Will Minuiy Co. v. Brooks <(• J/uyyhi.% 35 Ch. Div. 400. 

(0) Williningon v. Hint, 1891, i Ch. 390. 

ip) In rc Oalland^ ex parte Gidland, 1896, i Q. B. 68, 1897, 

2 Q. B. 8. 

{q) Leeds Estate Co. v. Shepherd, 36 Ch. Div. 787. 

(r) Imperial Mercantile Credit Association v. Cednuin, L. R. 6 H. L. 

189. 

(*) 53 & 54 Viet. c. 63 ; In re Kingston Cotton Mill, 1896, 2 Ch. 279 ; 
and Leeds Estate Co. v. Shepherd, supra, 

{t) 25 & 26 Viet. c. 89. 

(u) Pearson's Case, 5 Ch. Div. 336; Metcalfe's Case, 13 Ch, Div. 
170; In re London v. General Bank, 1S95, 2 Ch. 673. 

(v) Shield, ikc. Building Society v. Aidewood, 44 Ch, Div, 11 i. 
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chase fiom rcktion may effectively and securely piircliaso from 
hoiasgooci”** their ceshiis que trustent, e.g., (i.) If the trustee will? 

give more for the trust estate than any other pur¬ 
chaser, in other words, if ho will give a “ fancy price ” i 
for it; or (2.) If^tho offer to sell proceeds from the| 
mtiLis qm inisUnt, and the trustee pays the ordinary 
value in the market, keeping (as it is said) his cestui^ 
que trust at arms length; or (3.) If the sale is byi 
public auction, and the trustee has the leave of the \ 
court to bid; or (4,) If the trustee is only^bare 1 
trustee,—then, and in any of these cases, the pur- f 
chase by the trustee will in general hold good (j;). 
And even where the purchase was originally one 
which would not have stood the test of eqi^ity, it, 
may by lapse of time and subsequent events have^ 
become impossible of rescission, and therefore may* 
become and continue good (//); but in general the j 
Statute of Limitations is no bar to such a suit (2:) 
(unless, possibly, under the Trustee Act, 1888, s. * 
8) (a ); and the defence of laches or acquiescence is 
most difficult to establish (h ); bjut damages may be 
given where rescission would be inequitable (c). An > 
executor-trustee who has not proved the will, nor: 
otherwise acted in the matter of the will or in the | 
trusts thereof, may, in general, lawfully purchase * 
the trust estate; f or h o is like a bare trustee^ in 
such a case, and to invalidate such a purchase, it' 
must be shown that the purchaser used his power 
of becoming executor or other his peculiar position 
in such a way as to render it inequitable that the. 
sale should stand (d). 


(x) HicUey v. Hicldeyt 2 Ch. Div. 190. 

\y) In n Alexandra Palace Co.^ 21 Ch. Div. 149. 

{z) Burdick v. Garrick, L. R. 5 Ch. App. 233; Lake v. Bdl, 34 Ch. 
Div. 462; Doohy v. Watwn, 39 Ch. Div. 178 ; Rochefoucauld v. Bou- 
stead, 1897, I Ch. 196. 

(а) In re Lmds Allotment Co., 1894, i Ch. 646. 

(б) Benimjfield v. Baxter, 12 App. Ca. 167. 

(c) In re Galland, ex f arte Qallmd, 1897, 2 Q. B. 8. 

(d) Clark v. Clark, 9 App. Ca. 733. 
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\ But when a person is merely a constructive trus- Constructive, 
ftee, his liabilities are in some respects different from “ame extent 
Uhose of an express trustee; for the duties and 

. . , trustee. 

j sponsibilities ot a constructive trustee are m general. 

I matters of ^uasi-c ontr act, and he is therefore not 
bound by many of the rules which equity has annexed 
to the express fiduciary relation. Thus, in Knox v. Remark* of 
1 Gye {e), where it was attempted to be argued, that a ^%iox 
surviving partner was a trustee of the share of his 
deceased partner, Lord AVestbury, after adverting to 
the case of vendor and purchaser, and stating that 
there, though the vendor might (by a metaphor) be 
I called a trustee, ho vxis a trustee only io the aient e/| 
his obliyation to perform the mjucmnit betAveen himself i 
and the purchaser, proceeded as follows: “ In like Time run* in 
“manner, here the surviving partner may be called 
“ a trustee for the dead man, but the trust is limited 
“/o the discharge of an ohligatum, v:hich is liable to be m favour 
barred by lapse of time” (/), but his Lordship Avas.trustee^* 

I not in that case dealing Avith a ease of concealed i 
’ fraud, Avhich of course Avould make a difference (g). 

And so also, Avhere a person is a constructive trustee, Constructive 
merely as having employed the money of another in remun< 
a trade or business, although he must account for , 

11 -M* time and sk 

the profits of the money he has employed, he aviII m j 
( general have an alloAvance made to him for his loss 
I of time and for his skill and trouble (h). Al so, ^n > 
^ecutqr^isjiot, as a general rulc,]an express i trustee ^ 
of the legacies given by the Avill,—although ho may,; 
of course, be an express trustee thereof, either as ' 
having been constituted such by the Avill itself, or 
as having constituted himself an express trustee 1 


{<) L. R. 5 H. L.656, 675 ; iVoyea v. Crawley, lo Ch. Div. 31 ; Moore 
V. Knight, 1891, l Ch. 547 ; Friend v. Founy, 1897, 2 Ch. 421. 

(/*) Taylor v. Taylor, 28 L. T., N. S., 189; Edwards v. Warden, 
22 'W. R. 669. 

(g) Betjemann v. Betjemann, 1895, 2 Ch. 474. 

(ft) Brown V. Zytton, i P. W. 140 ; Brotim v, J)e Tastet, Jac. 284; 
Docker v. Somes, 2 M. &- K. 655. 
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thereof; but when he is liable in respect of such 
legacies as an executor siinjly, he is only construc¬ 
tively a trustee thereof, and may accordingly plead} 
the Statutes of Limitation in his defence to a suit to ' 
recover such legacies (i),—.sci 7 . in the absence of fraud» 
or wilful concealment. 

Trustee Act, And here it is to be observed, that under the 
whenLa”* Trustee Act, 1888 (A*), s. 8, a statute applicable to 
statutefof^^ trustees generally, but not to a trustee in bank- 
Limitation are ^tcy ( 1 ), uiiloss wlicu tlic claiiii is foundcd Oil ally. 
tione”verJL^' imicT or fraudulent breach of trust to which the I 
press trustees, j trustee was party or privy (;»), or unless; 

where the claim is to recover trust property (or the j 
proceeds thereof) still retained by such trustee (?i),; 
or previously received by him and converted to his' 
his own use, it is now provided, that in any action 
commenced after ist January 1889, trustees (and 
j the persons claiming through them) shall have the 
i full benefit of all (if any) Statutes of Limitation 
which would be applicable to the action if the defend- ^ 

I ant were not a trustee (or persons claiming through^ 
trustee) (0), and in any action commenced after 
the ist January 1889 against trustees (or persons 
claiming through them) or against directors (p), 
being an action in which the claim is to recover 
money or other property, and to which action no 
Statute of Limitations would bo available for these ‘ 
defendants as a defence to the claim, the trustees 
(and the persons claiming through them) or the 


(i) In re Baiu, Evans v. Moore, 1891, 3 Ch. 119; 37 & 38 Vict. c. 
57, 9. 8 . 

{k) 51 & 52 Vict. c. 59. 

( l ) In re Cornish, 1895, 2 Q B. 634 ; W. N. 1895, p. 152. 

(m) Jones V. Monjan, 1893, i Ch. 304 ; Mason v. Mercer, ib. 590; 
Thorne v. Heard, 1894, i ck 599. 

(n) How V. Earl Wxrderton, 1896, 2 Ch. 626; and Theyi'ne v. Heard, 
supra. 

(0) In re Bowden, Andrew v. Coofter, 45 Ch. Div. 444 ; How v. Earl 
Wmterton, supra. 

(p) In re Lands Allotment Co., 1894, I Ch. 646. 
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directors may by force of the Act alone plead the 
lapse of time in bar of the action, in like manner as 
in an action of debt for money had and received {q), 
that is to say, six years or twelve years or twenty 
years, as the case may be; but in this latter case, 

, the statutes are to run, as aqainst the beneficiaries, only 
as from the time at which their interests (being ori- 
^ ginally reversionary) fall into possession (r), the Act ■ 
stating nothing expressly as to the disability of in¬ 
fancy or (except where the woman is entitled for her 
separate use) as to the disability of coverture, which 
several disabilities will, therefore, semble, continue to 
operate as before, to prevent the statute from begin- ^ 
ning to run. 

In Townky v. Sherborne (s), the extent of the re- one trastce is 
sponsibility of one trustee for the acts or defaults of 
> his co-trustee was discussed. In that case, A., B., C., -practically 
and D. were tlie trustees of some leasehold premises; 

A. and B. collected the rents during the lirst year 
and a half, and signed acquittances; but from that 
period, the rents were uniformly received by a n 
assign^ of C. ; and the question was, —whether A. 
and B. were chargeable with the rents accrued subse¬ 
quently to the hrst year and a half, which had never 
, come to their hands ? After much consideration, the 
judges resolved: That where lands are conveyed toj 
two or more upon trust, and one of them receives all | 
or the most part of the profits, and after dieth or; 
decayeth in his estate, his co-trustees shall not be | 
charged, or bo compelled in the Court of Chancery to | 
answer, for the receipts of him so dying or decayed, 1 
unless some practice, fraud, or evil-dealing appears to j 
have been in them, to prejudice the trust, —for they being t 

iq) In re Swaine, Smine v. Bringeman, 1891,3 Ch. 233; Masonic and 
General v. Sharpe, 1892, i Ch. 154; Mason v. Mercer, supra; Soar v. 

Ashwell, 1893, 2 Q- B. 390; How v. Earl Winterton, supra. 

(r) Somerset v. Earl Poulett, 1894, I Ch. 231. 

(«) 2 L. C. 870; Lewis v. Nohbs, 8 Ch. Div. 591. 
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“ Signing for 
conformity,” 
—effect of * 

(i ) By itself 
alone. 


(2.) When 
coupled with 
subsequent 
neglect of 
duty. 


1 by law joint-tenants or tenants in common, every one! 
by law may receive either all or as much of the profits 1 
as he can come by. But it was also resolved: That; 
r if, upon the proof of circumstances, the court should ; 
I be satisfied that there had been any doliis mains, or t 
( any evil practice, fraud, or ill intent in him that per- i 
\mitted his comjianion to receive the ivholc profits, he 
'^should be charged, though ho received nothing {t). 
And it was, in fact, decided in Townley v. Sherborne, 
that if a trustee joined with his co-trustees in signing 
receipts, he was liable, even though he had received 
nothing—the liability arising not from his mere 
signing of the receipts (because, of course, it was his 
duty to do that), but from his subsequently leaving in 
the hands of his co-trustees the money that had been re¬ 
ceived,such. neglect of duty amounting to an “ evil 
practice ’’ within the meaning of this case, although 
there was no moral culpability on the triisiec’s part. 

^ And in later times the rule has been established, that f 
j a trustee who joins in a receipt for conformity, but 
< without receiving, shall not by that circumstance alone , 
j be rendered liable for a misapplication by the trus- ^ 
' tee who receives (u), and the Trustee Act, 1893, s. j 
j 24, has recognised this principle; for where the ad- j 
[ministration of the trust is vested in co-trustees, aj 
I receipt for money paid to the account of the trust i 
must (according to the present state of the law) be | 
authenticated by the signature of all the trustees in. 
this_their joint capacity, and it would be tyranny to 
' punish a trustee for an act which the very nature of 
i his office will not permit him to decline,— scil. where 
\ that act is not coupled with any breach of duty arising 
! subsequently. Where trustees join in a receipt, primd 
facie all are to be considered at law as having received 
the money; and a trustee, therefore, if he means to 
exonerate himself from that inference, must show 


{«) Muekiow V. FvUer, Jac. 198 ; Booth v. Booth, l Beav. 125. 

(u) PelB)wt V. Mitchdlt i P. W. 81; Jn re Fryer, 3 K. & J. 317. 
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that the money acknowledged to have been received 
by all was in fact received by one, and that he h im- 
self joined only for conformity (?;). But for a subse-^ 
quent neglect of duty by the non-receiving trustee he' 
will be liable; and he will not be justified in allowing 
the money to remain in the hands of the receiving co-. 
trustee for a longer period than the circumstances of! 
the case may reasonably require (x), and this principle 
also is recognised by the Trustee Act, 1893, s. 24*^^ 

Co-executors, on the other hand, are gcnerallyioue executor 
answerable each for his own acts only, and not forjf^rhis^c^ 
the acts of their co-executors (i/): for in respect of 

' - . (. . V- / ^ I practically. 

receipts the case 01 co-executors is matenally dmerent 
from that of co-trustees, an executor having inde- j 
pendently of his co-executor a full and absolute con-» 
trol over the personal assets of the testator, and 
being competent to give valid discharges by his own 
separate act. If, therefore, an executor join with a 
co-executor in a receipt, he does an unnecessary act, onus on 
and will therefore be p'lmd facie answerable for any ing^in^ecmpt 
misapplication of the fund (2:), —unless, of course, he prove that 
never was m a position, even subsequently to the leceive. 
receipt, to control the receiving executor («); for. True rule as 
as observed by Lord Redesdale in Joy v. Campbell ( 5 ), 

I —“ If the receipt be given for the purpose of mere» 

" form, then the signing will not charge the person 1 

not receiving; but if it be given under circumstances ’ 
j ''purporting that the momy, though not actually received - 
i “ by both executors, was under the control of both, 

' “ such a receipt shall charge; and the true questipn t 
"i^jwhether the money was UNDER THE control of I 

(v) Brice v. Stokes, ll Ves. 319. 

(x) Thompson v. Fmeh, 8 De G. M. & G. 560; Walker v. Symmmds, 

3 Swanst. I; Hanbury v. Ktrkland, 3 Sim. 265. 

(y) Williams v, Nixon, 2 Beav, 472. 

(2) Brice v. Stokes, li Ves. 319; Oasguoine v. Oasguoine, 1894, ^ Cb. 

470. 

(а) Wesley v. Clarke, i Eden, 357. 

(б) I Sch. & Lef. 341. 
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But executors 
would be liable 
as for wilful 
default,— 
even for what 
they have not 
received, 
where (but for 
their neglect) 
they might 
have leceived. 


BOTH executors t {c). And it is highly necessary to j 
warn the student, that the non-liability of an executor; 
for the receipts of his co-executor above expounded, 
holds good only in the absence of wilful default 
on the part of the non-receiving executor; for if 
wilhil detault by the non-receiving executor is (having 
regard to the powers of one executor) proved against. 


Thus, m t 
Styles V. 

Ouy^— 
executor held 
liable for not 
receiving a 
debt due to 
the estate from 
his co¬ 
executor. 


him, he will be liable even for what he has not him¬ 
self received. Thus, in Styles v. Guy {d), where two 
of three executors, with the knowledge that there 
were unsettled accounts subsisting at the testator s 
death between the testator and their co-executor, 
in respect of which they had reason to believe that 
the latter was considerably indebted to the estate, 
took no effectual steps to compel him to account 
for, or to pay or secure, the balance due for several 
years after the testator’s death, and the co-executor 
went bankrupt, and they were unable to show that 
an attempt to recover the money at an earlier period 


would have been fruitless,—The court held, that the* 


Pass!ven688 in 1 
a co-executor 
not usually 
any protection 
to him. 


Not even when; 
assets are in ' 
the possession 
of hia co- 
executor, sell. 
if not properly 
in the pos¬ 
session of the 
latter. 


solvent non-receiving executors were liable to make , 
good the loss, as having been occasioned by their ^ 
own wilful neglect and default, the Lord Chancellor 
in giving judgment, sa^dng (in effect) as follows:- 
“An executor proving a will, but not further acting,? 
“may incur liability to make good losses arisingi 
“ from his negligence; for if he proves, he thereby 
“accepts the office, and becomes bound to perform 
“ the duties of it; and one of his principal duties is 
“to call in and collect such parts of the estate as 
“ are not in a proper state of investment. If, there- 
“ fore, he knows, or has the means of knowing, that 
“ part of the estate is not in a proper state of invest- 
“ment, hut is held upon personal security only, is it 
“ not part of the duty he has undertaken to take 


(c) Walker v. Symmmds, 3 Swanst. l; Hovey v. Blakeman, 4 Ves. 
608. 

(d) I Mac. & Gord. 422. 
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“measures for putting such property in a proper 
“state of investment; and does it cease to bo his 
“ duty to do so, because the property is in the hands of 
“ a co-executor, and not of any stranger to the estate ? 

I “ It is impossible to say that the duty ceases for ‘ 

. “ any such reason; and in Booth v. Booth (e), the 
“ passive co-executor was held liable for assets im- 
“ properly left in the hands of the acting executor . . . 

“ and, in fact, I am unable to discover any principle 
“ for distinguishing between debts due from third | 

“ parties and balances due from exeevtorsf 

j Where trustees are held liable for a breach of Recoupment 
j trust, the judgment is against both or all of them 
‘jointly; but, like other joint judgments, it may of 
j course bo executed against any one of the trustees breach of 
I singly; and the court will occasionally provide (in 
1 its judgment against the trustees, when one alone is 
; morally guilty and the other is only technically 
^ liable), that the innocent trustee shall be entitled to/ 

! be recouped out of the estate of the guilty trustee | 
the amount which ho shall have paid to the plaintiffs 
■jin satisfaction of the breach of trust (/), but when (i) Asre- 
both trustees are equally guilty and there is judgment fumu 
against both, the court will not so provide (g). The sood; 
right of the trustee who has made good the whole 
breach is a right to contribution,!and not to recoup- " 
m^it; and the trustee must commence an inde¬ 
pendent action against his co-trustee, to enforce his 
right to contribution (h); but when two trustees 
are equally involved in a breach of trust, and one 
of Jtlmm is also a beneficiary, then if the judgment < 

I against both is satisfied out of the beneficial interest' 

I of the one, the beneficiary trustee has no right to 

{e) I Beav. 125. 

(/) Bahin v. Hughes, 31 Ch. Div. 390. 

(,9) Priestman v. TindM, 24 Beav. 244 ; Bahin v. Hughes, supra. 

(h) Lingard v. Burnley, i V. & B. 114, 
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Indemnity 
and reim¬ 
bursement 
clauses,— 
utility of, in 
general. 
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contribution against his co-trustee (i). Also, ap¬ 
parently, there is not, as regards the costs of the 
® action for the breach of trust, either recoupment 
or contribution available by independent action in 
favour of the trustee (whether guilty or innocent) 
who has paid the whole of such costs (k ), and such i 
recoupment or contribution must therefore be pro-' 
vided for (if it is to be provided for at all) in the • 
very judgment itself which goes jointly against the 
trustees (/). And here note, that the right of one 
trustee against his co-trusteo for contribution (and 
1 possibly also for recoupment) is like the right of a : 

‘ surety, and accordingly the Statute of Limitations will: 

; not begin to run against such right mtil judgment 
' has been obtained against the two trustees for the breach ' 
of trust (m). 

I An express clause is usually inserted in trust 
j deeds, that one trustee sliall not be answerable for 
1 the receipts, acts, or defaults of his co-trustees, but 
for his own acts and defaults only; and that the > 
trustees may reimburse themselves out of the trust 
estate their costs, charges, and expenses properly 
incurred. But equity infuses such a provision into 
I every trust deed (?i), and a person can have no better 
. right from the expression of that which, if not ex-' 
■ pressed, would be implied (o) ; and the Trustee Act, 

^ 1893, s. 24, continuing the like provision contained 
in Lord St. Leonards’ Act (22 & 23 Viet. c. 35), 

. s. 31, has adopted this principle of equity; but 
trustees are not thereby further indemnified than 
they were before; and a wider indemnity clause (p) 

(i) ChiUingworth v. Chamlcrs, 1896, i Ch. 685. 

(k) Dearsley v, Middleweek, 18 Ch. Div. 236. 

( l ) Wilson V. ThomiSy L R. 20 Eq. 459 ; Lockhart v. Redly, I De G. 
& Jo. 464; Barker v. Ivimey, 1897, i Ch. 536. 

(«i) Robinson v. Harkin, 1896, 2 Ch. 415. 

(n) Dawson v. Cla/rke, 18 Veg. 254. 

(0) WorraU v. Harford, 8 Ves, 8; Rehden v. Wesley, 29 Beav. 213. 

(^) Wilkins V. Hogg, 3 Giff. 116. 
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and a more liberal reimbursement clause is therefore 
often expedient, and is not unusually inserted in Si>eciai in¬ 
trust instruments (whether deeds or wills). And 
here note, that the reimbursement of the trustee is necessity for, 
in general out of residue; but it may be out of 
any specific portion of the estate, or even out of 
income (q); and the income may for this purpose 
(in a proper case) be impounded (r),—the trustee s i 
j right in this respect being paramount to the rights * 

1 of all the cestuis que trustent. 

The two primary duties of a trustee are, first, to Duties of 
, carry out the directions of the person creating the toward! 
trust; and, secondly, to place the trust property in J®ugfpro^rty 
a state of security. Therefore, if a trust fund be an (j ^ Reduction 
I equitable interest, of which the lej^al estate cannot possession 

' ^ ^ . . . ~ or quasi- 

for the moment be got in, it is the trustee s duty to possession, 
lose no time in giving notice of his title to the 
' person in whom the legal interest is vested; for, 
otherwise, he who created the trust might subse¬ 
quently encumber adversely the settled interest in 
favour of a purchaser without notice, who, by first 
giving notice to the legal holder, might gain a 
priority (s). Also, if the trust fund be a chose inf 
. action, as a debt which may be reduced into pos- 
j session, it is the trustee s duty to bo active in getting 1 
1 it in, and any unnecessary delay in this respect will 
be at his own personal risk (t). Further, an exe- bO Realisa- 
f cutor or trustee is not to allow the assets of the outsUnSng^on 
j testator to remain outstanding upon 'personal security, g 
j though the debt was a loan by the testator himself 
* on what he deemed an eligible investment {v ); and 
a trustee is not justified in lending on personal 

(q) Scott V. Milne^ 25 Oh. Div. 710. 

(r) Sawyer v. Sawyer, 28 Ch. Div. 595. 

(a) Jacob V. Lucat, i Beav. 436 ; and see pp. 89 92, supra. 

«) Orove V. Price, 26 Beav. 103. 

(u) Paddon v. Riohardton, 7 De G. M. & G. 56. 
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security, however good (v\ although he may con¬ 
tinue such loans, and also make new loans on per¬ 
sonal security, if expressly empowered to do so by 
the instrument creating the trust (jo), exercising his 
discretion in an honest and reasonable way (y). 


(3.) The in¬ 
vestment of 
trust-funds. 


As regards the range of investments for trust funds, 
“The Trustee Act, 1893 ” (56 A 57 Viet. c. 53), re¬ 
pealing but re-enacting “The Trustee Investment 
Act, 1889” (52 A 53 Viet. c. 32), now authorises 
(by sect, i) trustees to invest trust funds in or upon 
(among the other securities to be presently men¬ 
tioned) any of the securities in or upon which “ cash 
under the control of the court ” may bo invested 
(z ); and the Act applies to trusts whether created 
before or after the 22nd September 1893. 


(a.) Invest¬ 
ments 
authorised 
before Trust 
Investment 
Act, 1889. 


Prior to the Trust Investment Act, 1889, and in¬ 
dependently of any power given by statute, trustees, 
executors, or administrators might lawfully invest on 
mortgages of real estate in England, or in Govern¬ 
ment securities, or in Consolidated Bank annuities 


{v) Geaves v. Strahan, 8 De G. M. & G. 291. 

{x) Paddon v. Richardson, supra, 

ly) Tucltr v. TucUr, 1894, i Ch 724; 3 Ch. 429; Smith v. Thomp¬ 
son, 1896, I Ch. 71 ; and Barker v. Jvimey, 1897, I Ch. 536. 

(z) By Older xx.ii Rule 17 (1888), cash under the control of, or 
subject to the order of, the court may be invested m the following 
stocks, funds, or securities, viz. . 2^ per cent, consols (to be called 
after the 5th April 1903, 2^ per cent, consols); 3 per cent, consols; 
reduced 3 per cents; £2, 15a. percent, annuities , £2, los. per cent, 
annuities; local loans stock under the Local Loans Act, 1887; Ex¬ 
chequer Bills; Bank stock; India 3]^ per cent, stock; India 3 per 
cent, stock; Indian guaranteed railway stocks or shares, not being 
redeemable within fifteen years from the date of investment; stocks 
of Colonial Governments guaranteed by the Imperial Government; 
mortgages of freehold and copyhold estates respectively in England 
and Wales ; Metropolitan consolidated stock, £2, los per cent, ; 3 per 
cent Metropolitan consolidated stock; debenture, preference, guaran¬ 
teed, or rent-charge stocks of railways in Great Britain or Ireland, 
having for ten years next before the date of investment paid a divi¬ 
dend on ordinary stock or shares; and nominal debentures, or nominal 
debenture stock under the Local Loans Act, 1875, not being redeem¬ 
able within fifteen years from the date of investment. 
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(a); and by Lord St. Leonard’s Act, 22 & 23 Viet, 
c. 35, s. 32, repealed by the Act of 1889, they were 
authorised to invest on real securities in any part 
of the United Kingdom, or in the stock of the Bank 
of England or Ireland, or in East India stock (b ); 
and by Lord Cranworths Act (23 & 24 Viet. c. 145), 
repealed by the Conveyancing Act, 1881, and Settled 
Land Act, 1882, they were enabled to invest in any 
of the parliamentary stocks or public funds, or in 
Government securities; and by the 30 A 31 Viet, 
c. 132, repealed by tlie Act of 1889, they were 
enabled to invest in any securities the interest of 
which was guaranteed by Parliament. Also, by the 
Debenture Stock Act, 1871 (<:), trustees, having 
power to invest in the mortgages or bonds of any 
company, were able to invest in the debenture stock 
of any such company; and by the Metropolitan 
Board of Works (Loans) Act, 1871 (d), repealed by 
the Act of 1889, they were enabled to invest in the 
Consolidated stock of the Metropolitan Board (now 
the London County Council); and by the Local Loans 
Act, 1875 (e), s. 27, if authorised to invest in the 
debentures or debenture stock of any railway com¬ 
pany or of any other company, they were enabled 
to invest in the nominal debentures or nominal 
debenture stock (/) issued under that Act by any 
local authority; and under the Settled Land Act, 
1882 (45 & 46 Viet. c. 38), s. 21, capital trust money 
not required for the specific purposes prescribed 
by the Act might be invested in all the like secu¬ 
rities. Also under the National Debt (Conversion of 
Stock) Act, 1884 (^), Three per cent. Consolidated 


(а) Baud v. FardeUy 7 De G. M. & G. 628. 

(б) In re Wedderbum^i Trusts, 9 Ch. Div. 112. 
(c) 34 * 35 Viet c. 27. 
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{b.) Invest¬ 
ments under 
Trustee Act, 
1893. 


Bank annuities might bo converted into or exchanged 
for two and three-quarter per cent, like annuities, 
or two and a half per cent, like annuities; and under 
the National Debt (Conversion) Acts, 1888 (h), any 
power in trustees to invest in Consolidated or Reduced 
or New three per cent, stock was made to extend to 
authorising them to invest in the Now Stock created 
by that Act (sect. 19); and trustees holding any of the 
stocks thereby converted were also enabled to sell 
such stocks, and to invest the sale proceeds in any of 
the securities which for the time being were autho¬ 
rised for the investment of cash under the control of 
the court, and that notwithstanding anything to the 
contrary contained in the deed or will creating the 
trust (sect. 27). 

And now under the express provisions of the Trus¬ 
tee Act, 1893, which is in largo measure a consoli¬ 
dating Act, trustees,—unless expressly forbidden by 
the instrument (if any) creating the trust, or (scmblc) 
unless their investments are controlled by some 
special Act, as the investments of building societies 
are (i), —may, if they have power to invest at all (k), 
invest the trust funds in any of the following invest¬ 
ments (besides those already specified for “ cash under 
the control of the court ”), that is to say: Parlia¬ 
mentary stocks or public funds, or Government 
securities of the United Kingdom; real securities in 
Great Britain or Ireland; stock of the Bank of 
England or of the Bank of Ireland; India three and 
a half per cent, stock, and India three per cent, stock, 
or any future issues of such stock; securities the 
interest of which is guaranteed by Parliament; 
Consolidated stock of the Metropolitan Board of 

(A) 51 Viet. c. 2 ; 52 Viet. cc. 4, 6. 

(i) In re National Pemianent Mutual Benefit Building Society^ 43 
Ch. Div. 431; 57 & 58 Viet. c. 47, 8. 17. 

{Jc) In re Manchester Royal Infirmary^ 43 Ch. Div. 420. 
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Works, or of the London County Council; debenture 
stock of the Receiver for the Metropolitan Police 
District; debenture or rent-charge, or guaranteed or 
preference stock of any railway company in Great 
Britain or Ireland incorporated by special Act of 
Parliament (/), and having during each of the ten 
years last past before the date of investment paid a 
dividend at the rate of not less than three per centum 
per aimuin on its ordinary stock; stock of any rail¬ 
way or canal company in Great Britain or Ireland 
whoso undertaking is leased in perpetuity, or for a 
term of not less than two hundred years, at a fixed 
rental to any such railway company as is lastly before 
mentioned; debenture stock of any railway company 
in India the interest on which is paid or guaranteed 
by the Secretary of State in Council of India; 
debenture or guaranteed or preference stock of any 
company in Great Britain or Ireland, established for 
the supply of water for profit, and incorporated by 
special Act of Parliament or by Royal Charter, and 
having during each of the ten years last past before 
the date of investment paid a dividend of not less 
than five pounds per annum on its ordinary stock; 
and nominal or inscribed stock lawfully issued bv 
any municipal borough, having according to the re¬ 
turns of the last census prior to tho date of investment 
a population exceeding fifty thousand, or la'svfully 
issued by any County Council, or lawfully issued by 
any Commissioners incorporated by Act of Parliament 
for tho purpose of supplying water, and having a 
compulsory power of levying rates over an area 
having, according to the returns of the last census 
prior to the date of investment, a population exceed¬ 
ing fifty thousand,—besides certain other stocks of 
railway companies in India guaranteed by the Secre¬ 
tary of State in Council of India, and besides certain 


{l) Five f. Boyton^ 1891, 1 Ch. 501. 

M 
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Variation of 
investments. 


Trustee Act, 
1894,—con¬ 
tinuance of 
investments. 


“Real secu¬ 
rities,"— 
meaning of 
this phrase. 


“ B.” annuities referred to in the Act, but as regards 
these latter, subject to numerous conditions and 
restrictions. Also as regards any investments ot 
the kind specified in the Act,—whether made 
under the A.ct or before the Act,—the trustees may 
''vary'' the same for other like investments {m)\ 
and by the Trustee Act, 1894 (m), s. 4, a trustee 
may “ continue ” any of these authorised investments, 
notwithstanding that, since the investment of the 
trust funds therein, they may have ceased to be an 
authorised investment (0). 

It need scarcely bo pointed out, that a power to 
invest in "real securities," whether the power arises 
under the settlement or by virtue of the provisions 
of any of the Acts above mentioned, does not by 
itself authorise the trustees to invest the trust fund 
in the "^purchase ” of lands,— scil. because that is not | 
j in fact an investment properly so cidled, but is an j 
I alienation out and out of the trust property, and forj 
isuch an alienation express power is required. And 
it may further be observed, that “real securities” 
comprise leaseholds for a long term of years at a 
pej)percorn rent, and which are not subject to onerous 
covenants, but not any other leaseholds or terms ot 
years (p),—the leaseholds prescribed by the Trustee. 
Act, 1893, s. 5, being leaseholds having not less than 
two hundred years unexpired, and which are not 
subject to any rent greater than a shilling a year. 
It was also generally supposed, until recently, that 
real securities comprised m general (besides other 
securities of a more manifest real character) local 
rates, harbour duties, tolls, and the like, levied directly 
by local or other public authorities (^); but very 

(wi) Z-opea V. Hwm Dkk, 1892, A. C. I12 ; Owthwaite v. Tador, 
1891, 3 Ch. 494. 

(n) 57 & 58 Viet. c. 10. 

(0) In re Chapman, CoeJet v. Chapman, 1896, I Ch. 323; 2 Ch. 763. 
[p] In re Chennell, Jones v. Chmnell, 8 Ch. Div. 492. 

(5) Finch V. Squire, 10 Ves. 41. 
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considerable doubt was latterly thrown on this opinion 
(r ); the opinion has, however, been in great measure 
now restored (-<?), notwithstanding the strong tendency 
of the court, in the case of gifts to charities, to hold 
that such securities are not interests in land (t ); and 
the Trustee Act, 1893, s. 5, now expressly authorises 
improvement charges made under the Improvement 
of Land Act, 1864 (or mortgages of such charges) 
as legitimate investments for trust funds. 


I As a general rule, where a testator subjects the 
residue of his personal estate to a series of limitations 
directly or by way of trust, without any particuhir 
directions as to the investment or mode of enjoyment, 
then, in the absence of indications of a contrary in¬ 
tention, such part of the residue as may be wearing 
out (such as leaseholds) mii.st be converted, and put 
in such a state of investment as to be securely avail- 
.able for all persons interested in the residue; and 
if the residue comprises property of a reversionary 
nature, that also must be converted, ^ -the former of 
these two rules prote(;ting the remainderman, the 
latter of them protecting the^ tenant for life {n). 
But this duty to convert does not arise where, e/j., 
there is a discretionary power in tlic trustees to 
' convert a reversionary interest when and as they 
! shall deem expedient, and the whole income is given 
f to one for life, with remainder to another (v ); nor 
where the leaseholds are bequeathed spccitically and 


(r) Martin v, Lacon, 33 Ch. Div. 332. 

(«) Buckley v. Boyal Lifeboat Institution, 43 Oh. Div. 27; Drivir 
V Broad, 1893, I Q. B. 539 ; and In re Crosslcy, Birrell v. Grerrmigk, 
1897, I Ch. 928, re-eaUblislung Attree v Ilaice, 9 Ch. Di\. 337. 

(0 Bedford v. Teat, 45 Ch. Div. i6l; Wign^l v. Park, 1891, i Ch. 
682; Elmsley v. MitchcU, 1894, 2 Ch. 88. 

(m) Howe V. Lord Dartmouth, 7 Ves. 137 ; Porter v. Badddey, 5 Ch. 
Div. 542; Wright v. Lambert, 6 Ch. Div. 649; Macdonald v. Irvine, 
8 Ch. Div. loi ; In re Mubbuck, Hart v. Stone, 1896, I Ch. 754. 

(v) In re Pitcairn, Brandreth v. Colvin, 1896, 2 Ch. 199. 


(4.) Conversion 
of terminable 
and reversion¬ 
ary property 
compnsed 
in residuary 
devise or 
bequest 
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linjoyment 
tn specie,— 
excludes the 
<luty to cou- 
veit. 


(5.) Distin- 
guishiug be¬ 
tween capital 
ard income. 


THE ORIGINALLY EXCLUvSlVE JURISDICTION. 

not by way of residue (a-*); nor where the testator 
expressly gives the income in specie, or authorises 
the retention of unauthorised investments (y ), and 
an enjoyment in specie may even be impliedly directed 
e.y., from an enumeration of particulars (a), not 
being a mere expansion of what is comprised in the 
residue (h ), but the right to enjoy %n specie will not 
be readily implied (c). Where the duty to convert 
exists, it is a duty which must in general be fulfilled 
within a year from the testator’s death (r/). 

Where the testator has, either in express terms or 
by necessary implication, excluded the duty of im¬ 
mediate conversion of the residue, in such a case he 
may either give the Avhole actual income until con¬ 
version to the tenant for life (r), or he may not do 
so; and where the conversion is postponed, and the 
testator has not in express terms given the whole 
actual income to the tenant for life, then it appears 
in questions beUeen the tenant for life and the re-‘ 
mainderman,—(i.) That the tenant for life is entitled > 
I to the actual income of so much of the residue asi 
is at the testator’s death invested on authorised! 
I securities (/), and (2.) That with regard to the 
unauthorised securities, he is entitled to the income 
which would be produced by the authorised invest¬ 
ments of these moneys (the authorised investments 


(a:) In re Beaufoy'a Estate, I Sm. & G. 20; Gamlen v. Lyon, 33 Ch, 
Div. 523. 

(1/) Broxm v. QeUatty, L. R. 2 Ch. App. 751; Nimn v. Sheldon, 
39 Ch. Div. 50 ; Brandreth v. Colvin, supra. 

(z) Ward v. Thonuis, 1891, 3 Ch. 482. 

(a) Vanghan v. Buck, i Phil. 75. 

(i) Botkairdey v. Sherson, L. R. 20 Eq. 304; Re [Tootal's Estate, 
2 Ch. Div. 628. 

(c) Jn re Game, Game v. Young, 1897, I Ch. 881. 

[d) Grayburn v. Clarkson, L. R. 3 Ch. App. 605; ScuUhorpe v. 
Tipper, L. R 13 Eq. 232; Biddeigh v. Denyssen, 12 App. Ca. 624 ; 
and see In re Chapman, Cocks v. Chapman, 1896, 2 Ch, 763.) 

{e) Chancellor v Drovm, 26 Ch. Div. 42. 

If) Brown v. Gellatly, L. R 2 Ch. App, 751. 
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being taken to liavo been made at the end of one 
year from the testator’s death), assuming that the 
unauthorised securities can bo realised within the 
year {g ); but if they cannot, then he is entitled to 
four pounds per cent. {h)~ or now three pounds per 
cent.(t),—on what is subsequently ascertained to have 
been the then value of the property. Also, where 
there are outstanding inconvertible securities, and 
they eventually fall in,—that is to say, by a process 
oi natural realisation,—the apportionment between 
capital and income is to bo as follows; Ascertain 
the sum which, put out at interest at 3 per cent. ; . 
per annum on the day of the testator’s death, would, 
with the accumulations of clear interest at 3 per; 
cent., and with yearly rests, have produced on the I 
day of the securities tailing in the amount actually j 
received ; treat the sum so ascertained as capital, \ 
and treat the residue as income (A-). 

When trustees or executors were directed by the The limit or 
will to convert the testator’s property, and to invest 
it in Government or real securities, and they neeflected for 

4. 1 •i.v • I* • ^ . non-invest- 

to do either, it was tor a long time a question, ment. 
whether (i.) They should be answerable (at the 
^option of the cestui que trust) for the principal money. 
with interest, or for the amount of the stock Avhich 
might have been purchased at the period when the 
conversion should have been made, with subsequent 
dividends; or whether (2.) They should be charged 
with the amount of principal and interest only 
(without an option to the cestui que tmst of taking 


(g) Kirktnan v. Booths 11 Bear. 279. 

(A) Meyer v. 5 i/non«on, 5 De G. & Sm. 723. 

(t) In re Goodenough^ Morland v. Willianu, 1895, 2 Ch. 537 ; Hay 
V. Wodmer, 1895, 2 Oh. 542. 

{k) Beayan v. Beavan, 24 Ch. Div. 649 n. ; In re Chesterfield's Trusts, 
24 Ch. Div. 643 ; Teague v. Fox, 1893, i Ch. 292 ; Frovade v. HengUr, 
ib. 586; Hope V. D'f/edonville, 1893, 2 Ch. 361 ; Morley v. Haig, 
1895, 2 Ch. 738 ; In re Hubbuoh, Hart v. 5 iton«, 18^, i Ch. 754. 
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Mortgages by 
ttU'<itees and 
executors. 


(a.) Peisonal 
assets. 


(6 ) Real assets 


the stock and dividends); and it has now been 
settled, that the trustee is answerable, in such a case, 
only for the in'inciptd money imi -interest, and that 
:the cestui qnc trust has no option of taking the stock 
and dividends (/\ 

In general, a power in trustees to mortgage the 
trust property carries with it a power to insert in 
tlie mortgage' a power of sale {ni}, —altliough this 
has been doubted (u), and it is bettor on the whole, 
in giving tni.stees power to mortgage, to say that 
they may mortgagci with or without a power of sale 
to be inserted in the mortgage deed. When tlie 
mortgage is settled by the court, a power of sale is 
sometimes inserted, and sometimes not (o) , but in 
general, if inserted, it will be qualitied so as not to 
be exercisable Avithout the leave of the court. As 
^ regards executors, they may ot course sell Avhatever 
1 portion of the a.ssets vests in them liitute ojjlcn,-- 
for it will be iutiuided (in the absence of fraud), tliat 
the sale is for tlie purpose of paying the testator s 
debts, and it seems to follow, that in general the 
executor may also mortgage such assets, with or 
Avithoiit a power of sale in the mortgage deed {p ); 
j but he would not, semhle, be justified in making any 
. mortgage at all, if the language of the will was such, 

' or the circumstances of the estate Averc such, as to 
■ require an -mmediate absolute sale in the first instance.' 
And as regards assets which do not vest in the 
cxecittor mriute officii, viz, real estate devised to the 
executor as such, it appears that the executor may 


[l) Robinson v Robinson, I De G. M. & G. 247. 

(w) Bridges v. Longman, 24 Beav. 27; Coolc v. Dawson, 29 Beav. 
128; He Chawners Wilt, L. K. 8 Eq. 569. 

(n) Sanders v. Richards, 2 Coll. 568, now considered to have been 
overruled in Russell v. Plaice, 18 Beav. 21. 

(0) Selby V. Coding, 23 Beav. 418; Dtake v. Whitmore, 19 L. T. 
243 - 

(j9) M^leod v. Drummond, 17 Ves. 154. 
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validly create a mortgage thereof (g ); but when the 
will contains a trust for sale (denoting an intention 
that the estate shall be converted out and out), the 
executor may not make an interim mortgage of that 
estate (r); and the cases which appear to have 
^ decided to the contrary (.s*), were all cases in which 
J such trust for sale and intention of absolute conver- 
1 sion were absent. 


I Executors have 110 authority in law to carry on Executors 
i the trade of their testator, using his estate therein; under 
i but they may do so, if the will contains a direction <i>rection in 

j ** W)ll 

; that they sliall do so (j) , the direction must, how- ngbt of m- 
ever, be a very clear one hi), but may be either 
express or implied (/;). AVhcn a testator gives such 
a direction, he may limit the direction to a specific 
part of his estate, which for this purpose he severs 
from his general assets, and when the direction is 
implied, the measure of the assets would, semhk, be 
the whole estate, if and so far as available {x). And 
where a trader has by his will expressly or impliedly 
directed his executor or trustee to carry on his trade, 
and to employ a specific or limited portion of the 
trust estate for the purpose, the general rule is,— 
that, though the executor or trustee is personally 
liable {scil. on contract) for debts incurred by him 
in carrying on the trade pursuant to the will, yet i 
' such executor or trustee has the right to resort for' 
his indemnity to the specific or limited assets so 
directed to be employed,—and consequently the 


{q) Coiter v. Cartwright, L. R. ^ H. L. 731. 

(r) Ifaldaiby v. Spofforth, 1 Beav. 390; Stioughill v. Anstey, I De 
M. & G. 635 ; Thorne v. Thorne, 1893, 3 Ch. 196, 

(*) Bail V. Harm, 4 My. & Or. 264; Mills v. Banks, 3 P. Wms. i. 
{t) WilliainB on Executors, p. 1798. 

(w) Kirkman v. Booth, ii Beav. 273; Mills v. Mills, 7 Sim. 501 ; 
Arnold v. Smith, 1896, i Ch. 171. 

(v) In re Cameron, Nixon v, Cameim, 26 Ch. DIv. 19; In re 
Orowther, Midgdey v. Crowther, 1895. 2 Ch. 56. 

(*) In re Crowther, MidgtUy v. Crowther, supra. 
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Limit to 
the light. 


creditors of the trade are entitled, as a general rule, 

' to stand in the place of the executor or trustee, 
j and by means of this right of subrogation to obtain 
1 payment of their debts out of such limited assets (//), 
subject of course to the prior indemnity of the 
executors against all trade liabilities {z). But the 
general rule does not apply when the executor or 
I trustee is in default to the specific trust estate de-. 
! voted to the trade, and in such case, the defaulting 
executor or trustee, not being himself entitled to an 
indemnity, upon the terms of making good his 
default, the creditors are in no better position,—and 
j are therefore not entitled to have their debts paid 
’ out of the specific assets unless they first make good 
* the default {a). Jessell, M.R., has stated this right 
of the creditors to be a mere corollary to the right 
of following trust funds, and to have been admitted 
by the courts of equity to prevent the injustice of 
the cestias que trusUnt “ walking off with the assets” 
which have been earned by the use of the creditor’s 
property (b). But where the executor or trustee has ■ 
j no right to carry on the business, of course he has 
i no such right of indemnity, nor have the creditors' 
^ any such right of subrogation (c),—no specific part of 
the assets having been either expressly or impliedly 
appropriated by the testator for the purposes of the 
business. It appears also, that, a receiver and 
manager appointed by the court in the winding up 
of a company and in a debenture holder’s action, 
seeing that he contracts a like personal liability, is 


iy) Ex parte Garland, 10 Ves. 120; Ex parte Edteards, 4 D. F. & J, 
4S8. 

{z) Dowse V. Gorton, 1891, App. Ca. 190; Kidd v. Kidd, W. N. 1894, 
p. 73; Brooke v. Brooke, 1894, 2 Ch. 600. 

(a) Shearman v. Robinson, 15 Ch. Div. 548; Evans v. Evans, 34 Ch. 
Div. 597. 

(t) Shearman v, Robinson, supra. 

(c) Strickland v. Symonds, 26 Ch. Div. 245. 
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‘ entitled to the like indemnity out of the estate (d ), 
; smts, a receiver and manager not so appointed, for he 
incurs no personal liability, being merely an agent 
for the principal who appoints him (e). 

When the executors carry on a trade under a 
direction in that behalf contained in the will, for 
the benefit of the successive tenants for life and 
remaindermen entitled under the will, if there is an 
alternation of profit and loss during the successive 
tenancies, the loss may or may not, according to 
the circumstances, have to be made good out of the 
subsequent profits, or recouped even out of the 
antecedent profits, in protection or restoration of the 
capital. The will ought , of course, to provide ex¬ 
pressly how such losses are to be borne and in the 
absence of such a provision, losses, so far as they are 
ordinary losses (e.g., bad debts), would, as a general 
rule, be made good out of the subsequent prolits (/); 
but so far as they are not of that character, they 
would probably be written off against and in reduc¬ 
tion of capital (y). 

It remains to consider the remedies of a cestui qii^ 
trust for a breach of trust. Now, there is, of course, 
the personal liability of the trustees, which is a joint 
and several liability; and (in certain cases) even the 
solicitors for the trustees are implicated in this 
liability, and may be substantively liable to the cestim 
que trustenty and even (collaterally) to the trustees 
themselves (h). But we propose, for the present, to 


{d) Burt (b Oo. v. Bull, 1895, i Q. B. 276; Strapp v. Bull <6 Co,, 
1895, 2 Ch. 1. 

[e) Oioen v. Cronk, 1895, * Q* 265. 

(/) Upton V. Brown, 26 Ch. Div. 588. 

(g) Oow V. Foster, 26 Ch. Div. 672; Frowde v. Hengler, 1893, l Ch. 
586. 

(A) Blyth V. Fladgate, 1891, l Ch. 337; Mara v. Brown, 1896, i Ch. 
199 - 


How varying 
profits and 
lossea are to be 
dealt with,—in 
such a' case 


Remedies of 
cestut que 
tnuit in event 
of t breacli of 
trust 
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(i.) Right of 
tollowiug the 
trust esLite. 


Purchaser 
cannot protect 
himself by 
getting in the^ 


consider rather what may be called the real remedies 
as distinguished from- the personal remedies of the 
cesUiis qae tmstent, and in the first place to inquire 
into whose hands the trust estate may bo followed. 
And firstly, if the alienee of the trust estate is a 
volunteer, then the estate may bo followed into his 
hands whether he had notice of the trust or not (i ), 
and if the alienee is a purchaser of the estate, even 
for valuable consideration, but with notice, the same 
rule applies (A*). But this remedy is not available 
unless the funds are trust funds; c.y., it is not 
available in the case of mere ilchts (!); and the 
remedy is not usually available against bankers, in 
respect of trust funds transferred from the trust 
account of a customer to the private account of the 
customer (//?). Also, even in the case of trust funds, 
if the alienee is a purchaser for valuable considera¬ 
tion, having the legal estate, and without notice, his 
title, even in equity, cannot be impeached, and he 
takes the land freed from the trust (n ); and if a 
trustee who has been guilty of a breach of trust 
makes good the breach out of his own property, 
although it should be immediately prior to his own 
becoming a bankrupt, the trust estate in general is 
entitled to retain the benefit so acquired, and the 
general creditors of the trustee cannot set aside the' 
transaction as a fraudulent preference (o). Also, if 
the purchaser or mortgagee has in the first instance 
taken only an equitable conveyance, and aftemards i 


(i) sturgeon v. (JoUicr, I Eden, 55. 

{k) Wtyg V. Wigg, I Atk. 382 ; Daniels v. Davidson, 16 Ves. 249 ; 
Cohurn V. GoUiiis, 35 Ch. Div. 373. 

{ 1 ) Lister v. btuhbs, 45 Ch. Div. i. 

(m) Gray v. Johnston, L. R 3 H L. i; Coleman v. Bucks Bank 
1897, 2 Ch. 243. 

(n) Pilcher v. Rawlins, L. R. 7 Ch. App 259; Fraser v. Murdoch, 
6 App. Ca. 855. 

(0) Ex parte Stubhins, in re WUkinson, 17 Ch. Div. 58; Ex parte 
Doyle, in re OoLdsmid, 18 Q. B. D. 295 ; Ex parte Ball, 35 W. R. 264 • 
New's Trustee v. Hunting^ 1897, i Q. B. 607 ; 2 Q. B. 19. 
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discovers the trust, and then obtains a conveyanco legal estate 
of tho legal estate, although ho cannot protect him- 
self by taking shelter under such legal estate if from a tmstee 
the subsequent conveyance thereof to him is merely 
voluntary {p), still he may do so if the subsequent 
conveyance of the legal estate is not purely voluntary 
{(j ),—as he may also do if he can get such legal estate 
into himself merely by his own lawful acts (r). And 
here it may be convenient to observe, that tliq debt 
created by a breach of trust is only a simple contract Breach of 
(kbt; and that the trustee’s acce[)tance by deed of ccm- 
thc trust will not make it a specialty debt,—unless 
there be (w^hich there never is) a covenant, expre‘^s 
or implied, for payment of the trust fund (.s); con-j 
' sequently, the remedy for Mich breach will now, in^ 
general, be barred under sect. 8 ot the Trustee Act,, 

» 1888, after six years from the date of the breach (/), 
but (as we have seen) when tlie breach of trust is 
a fraudulent one, the remedy for it will not be barred ‘ 
under that Act, nor will the fraudulent trustee be 
released therefrom even by obtaining his discharge 
under tho Bankruptcy Act, 1883, s. 30 {n). 


Secondb/, If the trust estate has been tortiouslv (2.) Right of 
disposed of by tho trustee, tlie crMui quc frnst may l^opr^/iiao 
also follow the property that has been substituted in w'” , 

its place, so long as the substituted property can be been con- 
traced (v). Noav, money, notes, aiul bills may money 

followed by the rightful owner, unless where theyJnotes, &c., 

lowed. 


(/») Bates V. Johnson, Johns. 304 ; Carter v. Carter, 3 K & J 617 ; 
Sharpies V. Adams, 32 Beav. 213; Shropshire Vnion Raihmrj v. Reg , 
L. R. 7 H. L 496 ; Union Bank v. Kent, 39 Ch. Div. 238. 

(9) Taylor v. Russell, 1891, I Ch. 8; 1892, A. C. 244. 

(r) Dodds v. IIWs, 2 H. & M. 424; Powell v. London and Proiincial 
Bank, 1893, * Ch. 610. 

(*) Isaacson v. Harvmd, L. R. 3 Ch. App. 225 ; Holland v. Holland, 
L. R. 4 Ch. App. 449; Butler v. Butler, 7 Ch. Div. n6. 

(t) Somerset v. EaH Foulett, 1894, i Ch 231. 

(t4) Munns v. Bum, 35 Ch. Div. 266. 

(v) Frith V. Cartland, 2 Hew. & M. 417 ; Earnest v. Croysdill, 2 De 
G. F. & J. 175; Hopper v. Conyers, L. R 2 Eq. 549. 
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have passed or been negotiated without notice of tlie 
trust (x ); and the only difterence between money on 
! the one hand and notes and bills on the other is, 

; that inonev is not ear-marked, and therefore cannot 
' (except under peculiar circumstances) be traced; but 
notes and bills, from carrying a number or a date, 
can in general be identilied by the owner without 
didiculty (//). 1’he difficulty of identification does 
not of course arise where the trust propc'rty is still 
in the hands of the trustee, l)e(‘auso if the tiustco 
< mix the trust money with his own money, the roftin 
que trust will bo entitled to every portion of the 
^ blended property which the trustee cannot prove to ■ 
^ be his own (z). Also, if the trust estate has been 
invested (under an express power in that behalf) in 
the purchase of land, and the trustee adds money of 
his own in order to make up the full purchase- 
moneys, or raises such extra money by an “ attempted 
mortgage ” of the purchased lands, he and also his 
mortgagee have a right to be indemnified out of 
the purchased property the extra money so paid or 
raised, hut this right is subject to the prior right of 
securing the full amount of the trust money; and 
subject to such prior right and to the right of indem¬ 
nity, the purchase enures wholly for the benefit of 
the trust {a). 

(3 ) The bene- And thirdly, if a trustee who has been guilty of a 

ficial estate (if , ^ \ ^ i ° i , 

equitable) of breach 01 trust has any beneficial interest under the 

amitbe^^*' trust instrument, and such interest is equitable, the . 

interest of the court will not allow him to receive any part of the 

eeitui que trust, 

guilty of or trust fund in which he is equitably interested until 


(ar) Thompson v. Clydesdale Bank, 1893, 282; In re HaUett 

d: Co., 1894, 2 Q. B. 237. 

(y) Birt v. Burt, 11 Oh. Div. 773 n.; Harris v. Truman, 7 Q, B. D. 
340; The New Zealand and Australian Land Co. v. Waison, ib. 374. 

{z) Lupton V White, 15 Ves. 432; In re HaUett, 13 Oh. Div. 696; 
Hancock v. Smith, 41 Ch. Div. 456. 

(a) Worcester Bank V. Blick, 22 Ch. Div. 255. 



TRUSTEES STANl)IX(i IX A KIDUCIAHV RELATION. 


189 


ho has made ^ood his default as a Irusteo; and this participating 
is called “impounding his heiirticial interest’’(M 
but the court cannot in general apply this remedy, “«j»po«nded.” 
if or so far as the trust(‘e’« beneticial interest nmler 
tho deed or will is legal and not oquitaide (cj-fer 
“the court’’ (it has been said) “ has no po^\er to lay 
“ hold of that legal intends! or to assort mything in 
“ the nature of a lien or charge upon it in order 10 
“ recoup the breach r>f trust.” Tin* iM-ui.lieial iut( rest 
of any ersfni que trust mIio has particiipated in the 
breach of trust may in like manner be impounded 
to make good the breacli,—that is to say, if such 
interest is ei[uitable, as it u.sualh is, and not legal, 
and this is now so, o\en in the ca.se of a married 
woman restrained from anticipation (t/), and upon 
tho like principle, legatees of residue who are in¬ 
debted to tho estate must pay up these debts before 
they are permitted to share in tlie residue (r),— and 
that is so, oven where tho debts in question are 
statute-barred (/): and even a specitic legatee is 
subject to this rule (//). Moreover, the equitable 
right of tho trustee to impound the beneticial inte¬ 
rest has priority over the right of a mortgagee ot 
the equitable interest of the beneficiary (h ); and 
also, semble, over tho right of tho trustee in bank¬ 
ruptcy of tho beneficiary (<),—.nhV. as regards a debt, 
and not a mere liability, of the beneficiary {k).^ 

If a trustee is guilty of any imduo delay in 

(6) V. 8Sim. 180; Rari/iy v, Coventry, 2 &K. 

406; Dixon V. Brown, 32 Ch. Di\. 597 ; Chillmtjwoi th v. Chamha'S, 

1896, I Ch. 685. 

(c) Bybert v. Rutter, 21 Beav. 560; Fox v. Buckley, 3 Ch. Div. 508. 

(d) 56* 57 Viet. c. 53, 8. 45 ; 56 & 57 Viet. c. 63, s. 2 ; Griffiths v. 

Uughes, 1892, 3 Ch. 105 ; Jlolt v. JMt, 1897, 2 Ch. 525. 

(e) Cherry v. Boultbee, 4 My. k Cr. 442 ; Courtenay v. Williams, 

3 H». 539. 

(/) Akerman v. Akerman, 1891, 3 Cb. 212 

(51) Taylor v. Wade, 1894, l Ch. 671. 

(A) Bdton V. Outre, 1895, i Ch. 544. 

(i) /n re Watson, Turner v. Watson, 1896, l Ch. 925. 

(A) In re Binns, Lee v, Binns, 1896, 2 Ch. 584. 
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ablriif transferring the fund, lie will bo 

trustees on ! aiiswerable to the miui qite trust for interest during 
trust!'^ ^ period of his laches (/), the rate being usually 

four (and not three) {m) per cent.; but the court 
will charge more than four per cent, upon balances 
at more'uLT^ hands of a trustee in the following cases {n), 

four pel cent, that is to .say: (i.) Where he ouglit to have re-i 
ciiaiged. j ceived more, as where he has improperly called in a^ 
i mortgage carrying five per cent., (3.) Where he has 
actually received more than four per cent, (e); (3.) 
Where he must be presumed to have received more,— 
as if he has traded wdth the money, in which case 
the cestui (pic trust has it at his option to take the 
profits actually obtained (p), and (4.) Where the 
trustee is guilty of direct breaches of trust or gross 
misconduct {(/). 

Barofiemedy The remedy of a cestui que trust against his trustee 

(i ) Aoquies- . i i i ^ . , 

ceijce ill bleach Hiay 01 courso bo barred by the cestui (pic trtists ac- 
oftiust. quiescence, or by his executing a release (/■); but j 
there can be no acquiescence without knowledge (s); ^ 
nor would a release executed without full knowledge * 
(2.) Concur- ^ be binding (^). The concurrence of the cestui que 
of trust. trust m the breach of trust is also a full discharge to 
the trustee from all liability therefor to such con¬ 
curring cestm (pte trust, and to persons subsequently 
claiming under him (?^d5 nevertheless, persons under 


(l) Stafford v. Fiddon, 23 Beav. 386. 

(m) Oiocn V Richmond, W. N. 1895, P 29. 

(n) Att.-Gen. v. Alford, 4 l)e G. M. & G. 851 ; Powell v. Jltdkes, 
33 Ch. Div. 552. 

(0) Emmet v Emmet, 17 Ch. Div. 142. 

{'p) Jones V. FoxaU, 15 Beav. 392. 

(9) Townend v. Townend^ i Giff. 212. 

(r) Burrows v. WaUs, 5 De G. M. & G. 233; londm Financial 
Association v. Kclk, 26 Ch. Div. 107. 

(«) Life AssociaXion of Scotland v. Siddal, 3 D. F. & J. 73 ; Jacques 
Cartier v. Montreal City Bank, 13 App. Ca. iii. 

(f) Walker v. Symmonds, 3 Swanst. n 

{u) Evans v. Benyon, 37 Ch. Div. 329; Bridger v. Deane^ 42 Oh. 
Div. 9, 
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disability, as married women (v), or infants (i:), who 
have concurred in a breach of trust, may successfully 
proceed against the trustee, except where they have 
by their own active fraud induced the trustee to 
deviate from the proper performance of his duties (y), 
and even in that excepted case, married Avonien have 
at times proceeded successfully against the trustee 
whom they have induced to deviate from his duties, 

— e.(/., where the trust was for the separate use of the Mamed 
married woman without power of anticipation (2), Ttfect o’fTheir 
and although latterly some of the judges endeavoured concurrence, 
to hold that the restraint on anticipation was intended 
for the protection of a married woman outside the 
court, and was not intended to enable her to do a 
wrong in the court —so that the court might, 
e.f/., have given the trustees liberty to retain their 
costs against a married woman out of her income 
notwithstanding the restraint on anticipation,—these 
endeavours were not successful (6); but by the Married 
Women’s Property Act, 1893 (c), s. 2, a married 
womans separate estate, although restrained, may 
now be made liable for such costs,— sril. for the 
costs of litigation instituted by her, and therefore not 
for her costs of defence ((/), nor for her costs of 
appealing in a matter not instituted by her (^); but 
her counter-claim is deemed a proceeding instituted 


[v) Parked v. miite, ii Vea 221. 

(x) Wilhimn v. Parry, 4 Russ. 276. 

[y) Sawyer v. Saicycr, 28 Ch, Div. 595 ; (fames v. Applm, 31 Ch. 
Div. 147. 

{z) In re Lushes Trusts, L. R. 4 Ch. App. 591 , Stanley v. Stttnhy, 
7 Ch. Div. 589; Bateman v. Falwr, 1897, 2 Ch. 243 ; W. N. 1897, p. 
167. 

(а) In re Andrews, 30 Ch. Div. 159; Ellis v. Johiiston, 31 Ch. Div. 
532 - 

(б) Uood-Barrs v. Cathcart^ 1894, 2 Q. B. 559. 

(c) 56& 57 Viet. c. 63 ; Dixon v. Smithy 35 Ch. Div. In re Lumley, 
1894, 3 Ch. 135. 

(d) Hood-Barn v. Cathcart, 1894, 3 Ch. 376 ; iMoran v. Place, 1896, 
P. 214. 

(e) Hood-Barrs v. Cathcart, 1894,3 Ch. 376 ; Hood-Barrs v. Heriot, 
1897, A. C. 177. 
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(3.) Confirma' 
tion. 


Settlement 
of accounts. 


Sui charging 
and falsifying. 


by her (/). Moreover, the Trustee Act, 1893 (y), 
s. 45, has also now provided that when the breach 
of trust has been cominitted at the “ instigation or 
request,” or with the ^vritten consent of the married 
woman, the court may order lier beneficial estate or 
interest to be impounded by way of indemnity to 
the trustee,—this provision being a continuance of 
the like provision contained in the Trustee Act, 
1888, s. 6. A mini (jik' tm 4 may also, by subse¬ 
quent contirmation, prevent himself from taking pro¬ 
ceedings against trustees for a breach of trust {li ); 
but the purported contirmation will not be binding 
on him unless he had a full knowledge of the facts 
of the case (i ), and the mere connivance of the 
cestui que trust at a breach of trust is not necessarily 
a confirmation of the breach (/»•). 

A trustee is entitled to have his accounts examined 
and to have a settlement of them; and if the cestui 
que trust (being sui juris) is satisfied that nothing 
more is due to him, he ought to close the account, 
and give an acknowledgment equivalent to a release; 
and if, on the otlier hand, he is dissatisfied with the 
accounts, he ought to have the accounts taken,—for 
he is not at liberty to keep a Chancery suit hanging 
for an indefinite time over the head of the trustee; 
and as a rule, settled accounts are not opened (ie., 
taken over again throughout or in toto ); but in an 
action for an account, or which involves an account, 
when the plea of settled accounts is put forward in 
defence (/), the practice of the court is, upon proof' 


(/) Hood-Barn v. Cathcart^ 1895, I Q. B. 873. 

(S^) & 57 c* 53 *» V. Hughes, 1892, 3 Ch. 106. 

(/() French v. Hobson, 9 Ves. 103; Flitcroft’s Case, 21 Ch. Div. 519',; 
Kelk's Case, 26 Ch. Div. 107. 

(i) Lloyd y, Attxcood, 3 De G. & Jo. 650; Burrows v. WaRs, 5 De 
G. M. & G. 254. 

[k) Walker v, Symmonds, 3 Swanut. 463. 

{ 1 ) Holgate y. Shutt, 28 Ch. Div. in ; Hunter v, Dowling, i8g^, 
I Ch, 391. 
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of one clear omission or insertion that is erroneous, 
to give liberty to the plaintiff to 'surcharge the 
omission and to falsify the insertion, together with 
all other erroneous omissions and insertions; and 
' this liberty is commonly called “ liberty to surcharge 
i and falsify ” (m). And, apparently, the error or errors 
need not be of a fraudulent character (w); but it is 
sufficient, in the general case, that they are errors of 
a substantial amount (0); but if it is the agent him- 
^ self who rendered the account that seeks to open 
; it, or to surcharge and falsify it, then he must show 
‘ fraud therein (p). 

Under the Trustee Act, 1893 (56 & 57 Viet. c. Trustee Act, 
53), ss. 25-41, continuing the like provisions con- 
tained in the Trustee Act, 1850 (y), and the Trustee 
Extension Act, 1852 (?*), the Court of Chancery or of new trus- 
Chancery Division may appoint a new trustee or 
new trustees, either in substitution for, or in addi¬ 
tion to, any existing trustee or trustees, whenever 
it is expedient to make such appointment, and it 
is inexpedient, difficult, or impracticable to do so 
without the aid of the court; but no such appoint¬ 
ment by the court is to operate further or otherwise 
as a discharge to any former or continuing trustee 
than the like appointment under an express power 
in the instrument of trust would have done (s). 

The occasions for having recourse to the Trustee 
Acts, 1850 and 1852, were, however, latterly very 
•much diminished by and in consequence of the 
Conveyancing and Law of Property Act, 1881 (^), 


(m) Heighington v. Grant, i Phil. 6oi ; Blagrave v. Routh, 2 K. & J. 
509, $22. 

(n) WiUiamton v. Barbour, 9 Ch. Div. 529. 

(0) Gandy v. Macaulay, 31 Ch. Div. i. 

(p) Daviet V. Davies, 2 Keen, 534; Lambert v, SftW, 1894, I Cb. 
73 ; %»•« V. Wynn-MaekenzU, ib. 218. 

(?) 13 k 14 Viet. c. 60. 

(r) 15 k 16 Viet. c. 

(•) BarUm v. Irwin, W. N. 1895, p. 23. 

(0 44 k 45 Viet. 0. 41. 


N 
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Provisions of 
the Convey¬ 
ancing Acts, 
i88i, 1882, 
and 1892. 


Removal of 
trustees gene¬ 
rally. 


ss. 31-34, which provided (in effect) for the ap¬ 
pointment of new trustees by the person in that 
behalf referred to in the Act, and for the vesting of 
the trust property in them jointly with any of the 
old (and coiitiauing) trustees, the appointor merely 
making a declaration that the property should so 
vest and the new appointment operating in general 
to release the retiring trustee or trustees; and these 
provisions of the Act of 1881 were retrospective; 
and under the Conveyancing and Law of Property 
Act, 1882 (u), s. 5, iis amended by the Convey¬ 
ancing Act, 1892 (^^), s. 6, on the appointment of 
new trustees, separate sets of trustees might be ap¬ 
pointed for separate properties held upon separate 
or distinct trusts (x); and all these provisions as 
well of the Conveyancing Act, 1881, as also of the 
Conveyancing Acts, 1882 and 1892, have been 
nominally repealed, but are in substance continued, 
by the Trustee Act, 1893, ss. 10-12 (//). And apart 
altogether from legislation, the Court of Chancery 
always had (and the Chancery Division still has) an 
inherent jurisdiction to remove old trustees, and to 
appoint new ones in their places; and it assumes 
and exercises this jurisdiction where the interests of 
the beneficiaries appear to require it, and even in 
cases where no personal fault is attributable to the 
old trustees (z ),—the interests of the trust being 
the matter of supreme regard with the court, in the 
case of the removal (or suspension) of trustees, 
whether ordinary trustees or judicial trustees (a); 
and if a trustee becomes bankrupt, that is a ground 


(tt) 45 & 46 Viet. c. 39. 

(v) 55 & 56 Viet. c. 13. 

{x) SaviUe v. Cowptr, 36 Ch. Div. 520; In re Parker's Trusts, 1894, 
I Ch. 707. 

(y) Wheeler y. De Roehow, 1896, I Ch. 315. 

{z) Letterstedi v. Broers, 9 App. Ca. 371; In re Moss's Trusts, 37 Ch. 
Div. 518. 

(a) Judicial Trustees’ Rules, 1897, ’f*’. 20, 21. 
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for his removal by the court {b\ —but it does not 
follow that the court will, in fact, remove a trustee 
on that ground, unless where the security of the 
estate may appear to require his removal (c); and 
the like rule applies, scrnble, to an executor (d). 

Under the Trustee Act, 1893, s. 42, continuing Trustee Act, 
the like provision contained in the Trustee Relief 
Acts, 1847, 1849 (e), trustees and executors, or the un'^er,—on 
major part of tbem, may, on affidavit, and without transfer into 
cither action or other legal proceeding, pay trust 
moneys into the Bank of England to the account of 
the Paymaster-General, Chancery Division, in the 
matter of the particular trust, and may also trans¬ 
fer or deposit trust stocks and securities into or in 
the name of such Paymaster-GciK'ral in such matter; 
and the court will, when necessary, make an order 
for such payment or transfer; but the relief afforded 
by the Act should not bo resorted to, unless there 
is a difficulty in administering or in further admin¬ 
istering the trust fund (/’). The trustees and exe¬ 
cutors, after such payment or transfer into court, 
and to the extent thereof, arc discharged of all 
control over the trust, and of all duties as trustees 
or executors (y); and they ought to give the cestui^ 
que trustent notice of their having made the payment 
or transfer (A); and thereafter the court takes charge 
of the trust fund and invests it; and upon petition 
(or, as the case may be, on summons) by the person 

(b) 56 57 Viet. c. 53, 8. 25. 

(c) Re Adams' TmstSy 12 Ch Div 634. 

{d) Bowen v. PkUlipSy 1897, i Ch. 174. 

(c) 10 & II Viet. c. 96; 12 & 13 Vict. c. 74; S. C. Funds Rules, 

1894, r. 41. The Act 36 Geo. III. c. 52, s. 32 (as to payment into 
court of a legacy to which an infant is entitled) is also now superseded 
by the Trustee Act, 1893 ; Re Hood, 1896, i Ch, 270. 

{/) Life assurance companies may also, in the like case of diflBculty, 
pay policy moneys into court {59 & 60 Vict. c. 8). 

ig) Re Coe, 4 K. A J. 199. 

(A) Order liv. b, made 5th Decembec 1893; and (for Life Assurance 
Companies) Order liv. e, made jist October 1896. 
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or persons claiming to be entitled thereto, the court 
will, upon notice to the trustees or executors, make 
an order for the payment out of the fund, and will 
also on such petition or summons decide any ques¬ 
tions of law or of fact incidental to such payment 
out (i),—unless (which rarely happens) the court finds 
that the difficulties arc such as to justify the insti¬ 
tution of an action for the determination of the 
questions involved (/<:). 

(i) In re Sjmirkr's :S(ttlivunt, 1897, l Cli. 453. 

[ 1 ) Re Bloyt, l Mac. & G, 4S8 ; Itwis v. IIidman, 3 H L, 607. 
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CHAPTER VIL 

DONATIONES MORTIS CAUSA. 


I It is essential to tlic validity of a donatio mortis causd Ewentuis of- 
' that it should be made “ in the expectation of death'’ 

{a ); and such a gift being always made on the con- expe^ation of 
dition that the gift slndl be absolute only in case j on concU- 
of the donor’s death, it is revocable during his life,—so tiontobe* 

s 1 Ml come absoluto 

that, II he recovers trom the illness, or resume pos- on donor’s 
session of the gift, it will bo defeated (b). Also, 

' the validity of a donatio mortis causd there is the^ 

. further and all-essential requisite of delivery; for, if the (3.) Delivery 
intention be expressed in writing, but no delivery 
takes place, the document, oven though signed by 
the donor, will be inoflectual as a donatio mortis causd 
) (c); and although it might possibly be good as a de- : 

' claration of the trust {d), still that is not at all likely, 

. at least in the general case; for what is clearly in¬ 
tended to operate in one way and fails to do so, is 
not, as a rule, construed by the court to operate in 
another way —in favour of a volunteer; but if there 
is an eflfectual delivery (r), the gift will be good, 
although the writing should not be attested at all 
(/), and even although the gift should be imaccora- 
* panied with any writing whatever (g ); and an ante- 


(a) D^gUld V. Eboety i Bligh, N. S 530. 

( 5 ) Ward v. Turnery i L. C. 983 , Bunn v. Marlchaniy 7 Taunt. 231; 
Edwardi v. /one«, i My. & Cr. 233. 

(0) Bigden v. Vallier, 2 Vea. Sr. 258; Tajpfey v. Kent, I Rob. 4<x>. 
(d) Morgan v. MaUezon, L. R. 10 Eq. 475; Pethybridge v. Burrow. 
W. N. 1885, p. 83. 

(tf) Kilpxn V. Aitley, 1892, i Q. B. 582, 

(/) Moore V. DartoUi 4 De G. ds Soi. 519. 

(9) Tate V. OUbert, 2 Vea. Jr. 120. 



198 THE ORIGINALLY EXCLUSIVE JURISDICTION. 

cedent delivery to the donee, although in the character 
of bailee and not of donee, will apparently suffice, 
i/ the quality of the possession is changed before the 
death {h). 

Imperfect It is Well settled, that if a donor intends to make 
^ testamentary gift which turns out to be ineffectual 

supported as a domdw 
causd. mortis causd (^): and it is equally well settled, that 
ilfunSww donor intends to make a gift inter virus which 

is ineffectual as such, it cannot be supported as a 
mortis causd. donatio mortis causd {k). On the (dher hand, if there 
What 13 a has been a delivery, the gift is perfect: and if a per- 
chattel be actually given by the donor himself 
(a) To donee fo the donce, 01* by some other person at the donor’s 
request into the hands of the donee, or to some 
other person as a trustee or agent for the donee, a 
good delivery is constituted, but a mere delivery 
to an agent, in the character of an agent, for the 
donor, would amount to nothing (/),—for an effec¬ 
tive delivery must be a delivery to the donee, or to 
the donee’s agent {m). Where the chattel itself is 
(6.) Deiiveiy ! not delivered, the delivery of some effective means 
nieuns of ob- of obtaining it is sufficient, but not the delivery of 
f^ropm^ ^ ^ ineffective symbol (/i) ; for example, if the 

thing given as a donatio mortis causd be a chose in 
i action, the delivery of some document essential to 
' the recovery of the chose in action is sufficient (o); 

. and in Jones v. Selby (p), the delivery of the key of ' 
a box was held to be a sufficient donatio mortis causd . 

‘ of the contents of the box. But where, as in Trimmer 


{h) Cain V. Moon, 1896, 2 Q. B. 283, following Winter v. Winter, 
4 L. T., N. a, 639. 

(i) Mitchell V. Smith, 12 W. R. 941. . 

{k) Edwards v. Jon^s, l My. & Cr. 226. 

( l ) Faiqukarson v. Cave, 2 Coll. Cb. Ca. 367. 

(m) In re Richards, Skenstone v. 36 Ch. Div. 541. 

(n) Ward v. Turner, 1 L. C. 98 ,* Snellfjrove v. BaUy, 3 Atk. 214. 

(0) Moore v. Darton, 4 De G. & Sm. 519. 

(p) Free, in Ch. 300. 
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V. Danhy (^), the key of a box containing some bonds Eiampiea 
labelled “ The first five of these bonds belong to 
and are H. D. s property,” was given into the («.) Delivery 
custody of H. D., who was the testators house-agenT”” 
keeper, the court was of opinion that the testator 
gave the key to H. D. iti her character of homekeeper, * 
aiul for the jnirpose of taking care of it for his benefit; ^ 
and that whether or not the testator meant to give 
the bonds to H. D., there had been no actual 
transfer thereof,—and consequently H. D. did not (6.) Delivery to 
get the bonds. Similarly, in Hawkins v. Bleioitt (?•), coupled 
where A., beine: in his last illness, ordered a box retention of 

. . ° . -I ownership. 

containing wearing apparel to be carried to the 
defendant’s house to be delivered to the defendant, 
giving no further directions respecting it; and on 
the next day the defendant brought the key of the 
box to A., who desired it to bo taken back, saying 
he should want a pair of breeches out of the box,— 
the court held this not to bo a good donatio mortis 
causd—^OY the box “seemed rather to have beeuf 
“left in the defendant’s care for safe custody, and, 

“ was so considered by herself.” 


' There cannot, it seems, bo a good donatio nwrtis what may be 
1 ca^isd of South Sea annuities (.s'); nor of railway flonatwmortit 
] stock {t) ; nor of the donor s own cheque upon a causd. 

'' banker (?i), unless cashed in his lifetime or otherwise, 
negotiated (v). But there may bo a good donatio . 
mortis causd of a bond (x) ; also, of a mortgage debt » , . 

, on real estate by de livery of the mortgage deeds (y ); 


(9) 25 L. J. Ch. 424; Powell v. Udlicary 26 Beav. 261. 

(r) 2 Esp. 663. 

(«) Ward V. Turner^ 2 Ves Sr. 431. 

(<) Moort V, Moorty L. R iS Eq. 474. 

(«) Tate V. Hilbert, 4 Bro. C. C. 286 ; BoutU v. EUie, 4 De G. M. 
& G. 249; Hewit v. Kaye, L. R. 6 Eq. 198; In re Meadf Atufin v. 
Mead, 15 Oh. Div. 651. 

(v) Polls V. Pearee, L. R. 5 Oh. Div. 730. 

(z) SiieUgrove v. Baily, 3 Atk. 214; Gardner v. Parker, 3 Mad. 184. 
(y) Bufield v. Bltoet, 1 Bligh, N. S. 497. 
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How it differs 
from a legacy 
and agrees 
with a gift 
inter nvos. 


How it resem¬ 
bles a legacy 
and differs 
from a gift 
inter vivos. 


and the delivery of a promissory-note, payable to 
, order though not endorsed (2), or of a third party’s 
cheque, payable to order though not endorsed (a), or 
of a deposit note (ft), although with form of cheque 
endorsed theronn (f), will constitute a good donatio 
mortis causd. But the delivery of the title-deeds to 
an estate will not, of course, operate to convoy the 
estate; and where a promissory-note has been lost, 
a mere direction to destroy it when found will not 
amount to a gift thereof ((/). 


A donatio mortis eavsd difters from a legacy, and 
resembles a gift inUi' liivs in these respects: (i.) 
It takes effect svh modo from the delivery in the 
lifetime of the donor, and therefore cannot and need 
not bo proved as a testamentary act; and (2.) It 
requires no assent or other act on the part of the 
executor or administrator to perfect the title of the 
donee. On the other hand, it differs from a gift 
inter vivos and re.sembli;s a legacy in these respects:— 
(i.) It is revocable during the donor’s lifetime (e)\ 
(2.) It may be, and ahvays might be, made oven at 
law to the donors wife (/), (3.) It is liable to the 
debts of the donor on a deficiency of assets (//); (4.) 
It is subject to legacy duty in all cases when, if it 
was a legacy, it would be subject thereto; and (5.) 
It used to be subject to probate duty or (speaking 
more properly) to “ account stamp duty ” (h ); and 


(2) Veal V. Veal, 2^ Beav. 303 ; In re Mead, Austin v. Mead, 15 Ch. 
Div. 651. 

(а) Clement v. CJieeseman, 27 Ch. Div. 631. 

(б) Amis V. Witt, 33 Beav. 619; Moore v. Moore, L. R. 18 Eq. 474. 

(c) Dufin V. Duffin, 44 Ch. Div. 76 

(d) Francis v. Bruce, 44 Ch. Div. 627. 

(e) Smith V. Casen, i P. W. 406; Jones v. Selby, Free. Ch. 300. 

(/) Tate V. Leitkead, Kay, 658. 

ig) Smith V. Casen, supra. 

(h) 44 & 45 Viet. c. 12 , 8. 38 ; In re Foster, Thomas v. Foster, 1897, 
I Ch. 484. 
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it is now subject (or in effect subject) to estate 
duty (t),—the last-mentioned duty falling, however, 
upon the general residuary personal estate (Ic). 


(t) 57 & 5S Vict. c. 30, 8. 2. 

{k) In re Webber, Gribble v Webber, 1896,1 Ch. 914 ; In re Culver* 
house. Cook v. Vdverhom, 1896, 2 Ch. 251. 
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Suits for lega¬ 
cies only in 
equity. 


Assent to, or 
appropriation 
for, legacy 
(oi shaie of 
residue),— 
effect of. 


CHAPTER VIII. 


LEGACIES. 


No suit will lie at the coiniuon law to recover 
legacie.s,—unless the executor has as.sented thereto 
(a\ or unless the action should be by the legatee 
of a debt against the executors and the debtors as 
co-defendants, where the executors refuse to sue 
the debtor {h). But in ca.ses of spccilic legacies 
of goods, after the executor has assented thereto, 
the property ve.sts iininediately in the legatee, and 
the legatee may maintain an action at law for the 
recovery thereof (c), and no assignment is necessary 
^ even in the case of leaseholds, the mere as.scnt of 
the executor (coupled with the bequest contained 
in the will) operating as an assignment (f^); and 
even as regards general pecuniary legacies, if the 
executor, with consent of the legatee, appropriates 
(and he may in general, with such consent, appro¬ 
priate) any specific asset in payment or in discharge 
of any legacy, such specific asset thereupon becomes 
the property of the legatee, and ceases to form part ^ 
of the general estate of the testator {e ); and there j 
may even be an effective assent to (/),—or an j 


(а) Dfelci V, Strutt^ 5 T. R. 690. 

(б) Travis v. Milne, 9 Hare, 141; Yeatman v. Yeatrmn, 7 Ch. Div. 
210. 

(c) Doe V. Oay, 3 East. 120. 

(rf) Thorne v. Thorne, 1893, 3 Ch. 196; Cook v. Culverhouse, i8q6. 
2 Ch. 251. ^ * 

(e) Dowsett v. Culver, 1892, i Ch. 210. 

(/) Austin V. Biddoe, W. N. 1893, P* 7 ^* 
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effective appropriation of securities to answer (//),—a 
residuary bequest, or part of such bequest. 

The proper court in which questions regarding 
legacies should bo determined is the Chancery Divi¬ 
sion of the High Court; but actions for the recovery 
of legacies may in a clear case bo brought either 
in the Chancery Division or in the Queen’s Bench 
Division of the High Court,—but not in the Probate 
Division of the High Court (h). And prior to the 
fusion of the Chancery with the Queen’s Bench, 
wherever the bequest of a legacy involved the exe- Equity jurU- 
cution of a trust, express or implied, or the legacy when exciu- 
wiis cliarged on land, or the other courts could not 
talto due care of tlie interests of all parties, courts 
of equity cxercist'd an exclusive jurisdiction, but whenconcur- 
where the executor liad assented to the legacy, 
courts of equity exercised only a concurrent juris- 
uliction with the other courts (t), and the aid of 
equity (ie., the auxiliary jurisdiction) wiis often 
required to obtain discovery, or some other relief 
which the common law courts were at one time 
incompetent to afford. 

Legacies are either general, specitic, or demon- Division of 
strative. A legacy is (jenmd where jt does not ^®^*'^** 
amount to a bequest of any particular tiling, ivs dis- i. General, 
tinguished from all others of the same kind; and 
the term “pecuniary legacy,” as commonly used, is 
synonymous with “ general legacy,” although “ pecu¬ 
niary legacy,” strictly speaking, moans only “ a legacy 
of money” (/;); and an annuity is a pecuniary 
legacy,—so much so, that 'd thq^aimuity is perpetual 
the legatee thereof may insist upon being paid ^ 

(51) Morgan v. Richardson, 1896, I Ch. 512. 

(A) 20 & 21 Viet. c. 77 ; 38 & 39 Viet, a 77, fleet, il, Bub-iect. 3. 

(i) Hurst V. BmoK 5 Madd. 3to. 

(A) Hawthorn v. <SA«/fifen, 3 Soi. & G. 293; Ridding v. Prejfon, I De 
G. & Jo. 438. 
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capitalised value (/). On the other hand, a legacy < 

2. Specific. is sjfecijic when it is a bequest of a particular thing, ' 

or particular sum of money, or particular debt, as - 
distinguished from all others of the same kind (m); 

3. Demonstra- and a legacy ii demonstrative when “ it is in its nature 

' “a general legacy, but there is a particular fund 

“ pointed out to satisfy it'’ (a), ejj. a bequest of £ 1000 
out of some specific fund (0). 


Distinctionii 
among the 
three kinds 
of legacies. 


Special 
pnoritiea of 
certain 
legacies. 


It is of great importance to distinguish these 
three different species of legacies one from the other, 
the chief points of difference between them being,— 
(I.) If, after the payment of debts, there is a defici¬ 
ency of assets for the payment of all the legacies, a 
general legacy will be liable to abate, but a specific 
legacy will not; (2). If a specific bequest is made of 
a chattel or fund which fails by alienation or other¬ 
wise during tlie testator s lifetime, the legatee will | 
I not be entitled to any compensation out of the ' 
I general personal estate of the testator, - because' 
nothing but the specific thing is given to the legatee;. 
and (3) A demonstrative legac.y is so far of the 
nature of a specific legacy, that it will not abate 
with the general legacies until the fund out of which 
it is payable is exhausted; and it is also so far of 
the nature of a general legacy, that it will not be 
liable to ademption by the alienation or non-existence 
of the specific fund designated as the means of pay¬ 
ing it (j?). And with regard to general pecuniary 
legacies, the testator may have given some a priority 
over others,—in which case (if the estate is in¬ 
sufficient) those having priority will be paid first, 


(l) Hicks V. Boss, 1891, 3 Ch. 499. , 

(m) Mannirvj v. Purcell, 7 De G. M. & G. 55 * 

(n) RoUnson v. Oelda^d, 3 Mac. & G. 735. 

(0) Span'ow V. Josselyn, 16 Beav. 135. 

(jo) Mullins V. Smith, i Drew, k Sra. 210; Vickers v. Pound, 6 H. 
L. Gas. 885. 
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and will not abate with the others (7); and in 
general, legacies given in lieu of dower or in satis¬ 
faction of debts have priority (r),—but as regards 
I legacies given in lieu of dower, the widow as a 
legatee is entitled to priority only if her husband, 
the testator, had in fact, at the date of his decease, 
lands out of which she Wixs and remained dowable 
notwithstanding the will (s); but a mere direction 
that any particular legacy is to be paid iiimiediately 
on the death of the testator will not prevent it 
from abating (even in tlie case of a wife), if it is^ 
otherwise subject to abatement (/). And note, that 
the legatee of an annuity for the life of the legatee, Approprin- 
or for any other determinate or determinable period, ceXi^ 
is in general entitled to have the payment thereof 
secured by the due appropriation of a sufficient part 
of the residuary estate, or otherwise ^^nd when 
the appropriation is, in fact, the valuation of the 
annuity,—the estate being insolvent,—the whole 
appropriation will be payable to the annuitant (i’) 
unless, possibly, where the annuity is liable to be 
determined sooner than the death (,<;). Also, note, 
that in a proper case, the arrears of an annuity, 

■ where it is charged upon or issues out of land, will 
be ordered to be raised by a sale or mortgage of * 
the land (y). 

In deciding on the validity and interpretation of Construction 
purely personal legacies, courts of equity in general *®8«wie8. 
follow the rules of the civil law, as recognised and 


[q) WeUi V. Borwick, 17 Ch. Div. 798. 

(r) Stahlschmidt v. i Sm. & G. 421. 

(*) Roper V. Roper^ 24 W. R. 1013 J Greenwood v. Qreenxoood^ 1892, 
2 Ch. 29s ; 3 & 4 Will IV. c. 105, s. 12. 

(t) Oppemeimer v. Schweider, 1891, 3 Ch. 44. 

(u) Scott V. Leech, 42 Ch. Div. 570; Harbin v. Masterman, Wharton 
V. Masterman, 1895, A. 0. 186. 

(v) Alien V. Sinmir, 1897, i Ch. 921. 

(«) Carr v. h\gUhv, i De G. & Sm, 362. 

(y) Tucker v. Tucker, 1893, * Ch. 323. 
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(i.) As to 
vesting 


(2 ) As to 
intei est. 


acted on in the old ecclesiastical courts; but as to j 
the validity and interpretation of legacies charged! 
on land, they in general follow the rules of the ‘ 
common law, which in all cases favour the heir;« 
and accordingly tho courts favour the vesting of 
legacies if not charged on land,—whereby they become 
transmissible to the personal representatives of the 
legatee should ho die before the time of payment (^), 
but the courts have persistently held, that a legacy 
payable out of land, although it may bo vested in 
one sense, yet sinks for the beneht of tlio inheritance 
in case the legatee dies before the period of pay¬ 
ment (a ),—unless where tliat period is postponed 
for adventitious reasons (d). Again, legacies charged 
on land carry interest as from the date of the 
testators death (c), or (when given subject to a life ? 
estate in the lands charged) as from the date of the 
death of the tenant for life (d ); but general legacies, 
not so charged (including apparently demonstrative! '' 
legacies properly so called) (e), carry interest as from* 
one year after tho testators decease (/); and this 
is so, se//fhie, even where the legacy is given on a 
series of limitations, r.7., to one for life and after-^ 
wards to another or others (y). But a general legacy 
given in satisfaction of a debt carries interest as' 
from the death (A); as does also a general legacy to 
an infant child not otherwise provided for (i), or 
the legacy of a fund which is severed from the rest 


(2) Harmon v. Forman, 5 Vefl. 207. 

(a) Pawlctt V. Pawlctt, i Vern. 321; Ilenty v. Wrey, 21 Ch Div 

332. 

{h) Kinr/ V. Withers, 3 P. Wms. 414. 

(c) Maxwell v. Wettenhall, 2 P Wins. 26. 

((/) Waters v. Fozer, 42 Ch. Div. 517, 

(c) Mullins V. Smith, i Dr. & Sm. 210. 

(/) Child V. Elsworth, 2 De 6. M. & 6. 679. 

{g) Whittaker v. Whittaker, 21 Ch. Div. 657. 

[h) Clarke v. Sewdl, 3 Atk. 99. 

«) Ntmjmn v. Batam, J Sw. 689; /n n Moody, Woodroft t. Moody. 
1895, I Ch. loi. 
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of the estate (k ); also, if the legacy is an annuity, 
it accrues, semlle, as from the death (/), at least in 
general; but a legacy to the testators widow, although ( 

' expressed to bo given in lieu of dower or freebench,' 

. carries interest only as from a year from the death > 

As regards specific legacies,—including bequests 
of specific portions of a specific fund, so long as 
such fund remains,—they carry interest like specific 
legacies (?i), which in fact they are (0). 

The rate of interest is four (and not three) per Arrears of 
cent, in all ciises (p)] and where the property 
of the testatrix out of whi(‘ii general legacies are 
payable is reversionary, and the executors instead of 
selling the reversion wait till the reversion falls in, 

* the legatees will, in general, be (entitled not merely 
to six years’ arrears, but to interest from one year 
after the death of the testatrix (y). 

I When a testator gives his residuary estate equally Hotchpot 
. among his children (either subject or not subject to a 
life interest in his widow), he directs, in general, that, 
for the purpose of producing etpiality in the division 
of the estate, any sums which he shall have advanced 
to any child shall be brought into hotchpot and ac- 
^ counted as part of his (the child’s) share; and in such 
a case, interest at the rate of four per cent, (now three 
per cent.) per annum is payable on the amount of 
the advances; but the interest is to be computed 
only as from the period when the estate is to be 
divided, which is usually the date of the widow’s 


(k) Dundas v. Wotfe-Murray, i H. & M. 425 ; Smith v. Smith, W. 
N. 1894, p. 115. 

{ 1 ) Gihson V. Bott, 7 Ves. 89. 

(m) Bignold v. Bignold, 45 Ch. Div. 496. 

(n) Barrington v. Triitram, 6 Ves. 345. 

(0) MvUint V. Smith, I Dr. k Sm. 21a 
ip) Wood V. Bryant, 7 Atk. 523. 

(q) Blaehford v. Wordey, 27 Ch. Div. 676. 
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Accietion on 
legacy,— 
whethei it 
goes or not 
with the 
legacy. 


I death, although it will occasionally be the date of 
the testator s own death (r). 

Where there is a legacy of shares, or of other like 
property, and there is an accretion thereto,—either 
by the payment of a bonus or otherwise,—the ques¬ 
tion whether such accretion belongs as capital to the 
estate of the testator, or whether it belongs to the 
legatee of the shares or other like property,—and the 
further question (whore the accretion belongs to the 
legacy, and the legacy is given to one for life, with 
remainder to another), whether the accretion belongs 
wholly to the legatee for life as income, or whether 
it is to be treated as capital added to the legacy, 
so that only the interest thereon shall go to the < 
legatee for life,—these questions have been answered 
as follows: Firstly, the bonus or dividend or other 
accretion, if it was declared before the testators 
death, will form part of the testator s general estate, 
and will not go to the legatee of the shares (.'>'); but 
if the bonus or dividend or other accretion was de¬ 
clared after the death, it will go to the legatee of 
the shares (^); and where no declaration (of bonus 
or dividend or other accretion) is necessary, or the 
accretion accrues de die i 7 i diem, an apportionment 
will be made, if part of the time during which the 
accrual has proceeded is in the life of the testator, 
and the residue of such time has been after his death * 
(u ),—excepting possibly in the case of a specific 
legacy (v); but as regards the profits of a private 
partnership, these appear not to be within the Ap- 


(r) In re Bees, Rees v. George, 17 Ch. Div. 701 ; In re DaUmeyer, 
DaUmeyer v. DaUmeyer, 1896, I Ch. 372 ; Middleton v. Moore, 1^7, 
2 Ch. 169. 

(s) Lock V. VenahUs, 27 Beav. 598. 

(0 Wright V. Tuckett, I J. & H. 266 ; MackinUy v. Bates, 31 Beav. 
280. 

(u) Constable v. ConstahU, il Ch. Div. 681, 

(r) Pollock V. Pollock, L. R. l8 Eq, 329. 
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portionment Act, 1870 (a;), although the profits of a' 

I public partnership or company are within the 5 th 
‘ section of that Act (y). And, Secondly, when and so 
far as the bonus or dividend or other accretion goes And when it 
to the legatee, then as between the tenant for life of galled* aa^n- 
the legacy and the remainderman, a bonus declared “ 
out of capital will be capital (2), and a bonus declared 
out of profits (oven out of accumulated profits) will 
be income (a ); but if the company has the power of 
declaring the bonus to be either capital or income, 
and of paying or applying it accordingly, the com¬ 
pany’s decision determines the question as between 
. the tenant for life and the remainderman {b). How- Dividends,- 
ever, a mere dividend is not (for this purpose) an 
accretion; and although such dividend, if paid in ^ 

cash, would belong wholly to the tenant for life as 
income, yet if paid as to part in cash, and (through 
the intervention of the trustees) as to the other part 
by an issue of new shares, the tenant for life will not 
in general get the new shares as part of his or her 
income, but such new shares (less the portion of 
dividend not paid in cash) will be capitalised (c). 

Where stocks or shares are held upon trust for A. 
tor life, with remainder upon trust for (and to transfer where stock*' 
the same to) B., and A. dies while a dividend is golf Jum SIv. 
accruing, and the stocks or shares (instead of being 
transferred) are sold cum div. (f.r., with the accruing 
dividend included), and thereby a larger price is obtained 
for the stocks or shares, —A.’s estate is not entitled to 
receive any part of that price in respect of the appor- ^ 


(x) In re Cox’s Trust, 9 Ch. Div. 159. 

(y) Carr v. Griffith, 12 Ch. Div. 655 

(2) Paris V. Paris, lO Vea. 185 ; Sproule v. Bouch, 12 App. Ca. 385 ; 
Sugden v. Alsbury, 45 Ch. Div. 237 ; Malam v. Httekens, 1894, 3 Ch. 

578- 

(a) Barclay v. Wainwright, 14 Vea. 66; Armitage v. Garnett, 1893, 
3 Ch. 337. 

{b) In re Burton's Trust, L. R. 5 Eq. 238. 

(c) In re Malam, Malam v. Hitchens, 1894, 3 Ch. 578. 


0 
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tioned dividend accrued before A.’s death {d \—save 
possibly, now, under the Apportionment Act, 1870 
(e), and on the ground of special circumstances (/). 

When a legacy is given to a child contingently on 
his or her attaining the age of twenty-one years, the 
income accruing on the investments representing the 
legacy is, by the Conveyancing Act, 1881, s. 43, 
available for the interim maintenance of the child 
during the contingency ((j). 


{d) Freman v. ]]Tnthr(ad, L. R. i Eq. 266. 

(e) 33 & 34 Vict. c. 35 

(/) BuikeUy V. Skpketis, 1S96, 2 Ch. 241. 

Holford V. IMJohI, 1894, 3 30, —following In rc Dickson, 

29 Ch. D. 331, and In rc Adams, 1893, * 3 ^ 9 * disapproving 

In rc Jeffery, 1891, i Ch. 671; and set* Woodjin v, (Jlass, 1895, 2 Cb, 
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CHAPTER IX. 

CONVERSION. 

“Nothing is better established than this principle, General rule. 
“ that money directed to be employed in the purchase .^i^ney into 
“ of land, and land directed to be sold and turned 
“ into money, are to bo considered in ccpiity as that Land into 
“ species of property into which they arc directed to 
“ be converted ” (a ); and as this notional conversion 
of land into money, or of money into land, may arise 
either under wills or under deeds, it is necessary to 
inquire, in the case of each class of document, — By will or 
(i.) What words are sulheient to produce conver- settlement, 
sion; (2.) From what time conversion takes place; 

(3.) What is the general effect of the conversion; and 
(4.) What is the result of a total or partial failure 
of the purposes for which the conversion has been 
directed. 

I. Hie words sufficient to iwoduce conversion. — The What words 
direction to convert must be imperative; for if the The^dire'otion 
conversion bo merely optional, the property will be 
considered as real or personal according to the actual rerative, 
condition in which it is found. Thus, in Curlin/j v. (^YExpress; 
May (h\ where A. gave ;f5000 to B., in trust that 
B. should lay out the same in the purchase of lands, 
or else put the same out on good securities, for the 
separate use of his daughter H. (the plaintiff’s then 
wife), her heirs, executors, and administrators, and 


(а) Fldeher v. Ji/i&ui’mr, i L. C. 898. 

(б) Atk. 255. 
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or (2 ) Im¬ 
plied, 

where limita¬ 
tions are 
adapted only 
to land, or 
vice verslf. 


Time fiom 
which conver¬ 
sion takes 
place. 


died in 1729, and in 1731, H., the daughter, died 
without issue, before the money was invested in any 
purchase of land; and the husband, as her adminis¬ 
trator, brought a bill for the money against the heir 
of H,—the money was decreed to the husband- 
administrator, Lord Talbot observing it was originally 
personal estate, and yet remained so, and nothing 
could be collected from the will as to what was the 
testator s principal intention (r). But although the 
conversion is apparently optional, as where* trustees 
are directed to lay out personalty, “either in the 
purchase of lauds of inheritance, or at interest,” or 
“ in land or some other securities,” as they shall 
think most tit and proper, yet if the limitations and 
trusts of the money directed to bo laid out are only 
adapted to real estates, so as to denote the testator s 
intention that land s/ia/l be purchased, this circum¬ 
stance will outweigh the presumed option, which 
may be read as referable only to the interim invest¬ 
ment, and the money will be considered land (d ); 
and the like rule may possibly apply to the converse 
case,—but the limitations are seldom exclusively 
applicable to personal estate, and the idea of an 
interim investment in land is not very sensible. A 
direction to convert and invest upon request may or 
may not bo, but usually is, imperative (e) ; but a 
mere power to convert (as distinguished from a trust 
to convert) is not imperative (/). 

2. The time from which the conversion takes place .— 
Subject to the general principle that the terms of 
each particular instrument must guide in the con¬ 
struction of it (g)y the rule is, that in regard to wills, 

(c) Bourne v. Bourne, 2 Hare, 35. 

(rf Earlom v. Saunders, Amb. 241. 

\e) Thornton v. Hatdeif, 10 Ves. 129; Bun'ell v. Baskerfidd, ti 
Beav. 525. 

{/) Pitman v. Pitman, 1892, I Ch. 279. 

(9) Ward V. Arch, 15 Sim, 389. 
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convorsion takes place as from the death of the tes- jn wills, from 
tator (h), and as to deeds or other instruments infer 
vivos, from the date of their execution; for, as stated in deeds, fiom 
in Griffith v. Ricketts (i), —“ A deed differs from a 
“ will, in that the will speaks from the death and the 
“ deed from the delivery. The principle is the same, 

“ but the application is different, by reason that the 
“ deed converts the property in the lifetime of the 
“ author of the deed, whereas in tlie case of a will the 
“ conversion does not take place until the death of 
“ the testator . ” and in the case of a deed, the conver¬ 
sion into personal estate will take effect as from the 
execution of the deed, notwithstamling the trust for sale 
contained in the deed is not to mise until after the settlor's 
death {k). It is, of course, necessary in all cases, and Rale as to 
more especially in the case of a deed, to be quite cable 
sure that there is an intention to convert, and in the conversion i« 

. -1 Ml 1 • uot the object, 

absence of such mtcution, there will be no conversion 

at all,—that is to say, no mt tonal conversion; and the 

property will in such a case not alter its cliaracter 

until there has been an actual conversion of it. Thus 

in Wright v. Rose (/), wliere A., being seised in fee 

of a freehold estate, borrowed ^^300 from B., the 

defendant, and secured the repayment of it with 

interest by executing a mortgage on the estate, with (i.) in the 

power of sale; and by the terms of the mortgage Slwt^eg,— 

deed it was provided, that the surplus moneys to arise 

from the sale, in case the same should take place, should ^ 

he paid to A.y his executors or administrators; and A. mortgagor. 

died; and afterwards B. sold the estate under the 

power of sale,—The court held, that the surplus sale 

proceeds were real estate,—for the estate being unsold 

at the death of the mortgagor', the equity of redemption 

(K) Beauelerk v. Mead, 2 Atk. 107. 

(i) 7 Hare, 311; Morris v. Griffiths, 26 Ch. Div. 601. 

(^) Clarke v. Franklin, 4 K. & J. 257 : Hewitt v. Wright, I Bro. C. 

0 . 86 . 

d) 2 Sim. k St. 323. 
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(2 ) Id case of 
land taken 
compul- 
Boiily,—com¬ 
plete contract 


(3.) In case of 
leases con¬ 
taining option 
of purchase. 


descended to the heir, and he was entitled to the 
surplus sale proceeds; but if the sale had been made 
in the lifetime of the mortgagor, that surplus would 
have formed part of A.s personal estate, and would 
at his death have gone to his next of kin, and not to 
his heir (^0- 

So again where lands are taken compulsorily under 
the provisions of the Lands Clauses Consolidation Act, 
1845 (?i), the mere notice to treat which is given 
by the company does not, as from the date thereof, 
operate as a conversion of the lands into money,— 
for such notice without more does not amount to a 
contract (o ); but if the notice is duly followed up, 
and the price is afterwards ascertained, whether by 
agreement of the parties or (failing agreement) by 
valuation, arbitration, or verdict, as provided in the 
Act, then, and as from (but only as from) that date, 
a conversion is effected,—for an enforceable contract 
has then, and not until then, been arrived at between 
the company and the landowner ip), and this view is 
entirely consistent with the doctrine of equity in the 
case of ordinary contracts for the sale of lands,—for if 
such ordinary contract is not enforceable (e//., because 
there is no title to a material part of the tenements 
comprised in the contract), there is no conversion 
effected thereby (q). 

Closely connected with the class of cases just re¬ 
ferred to are those cases where the conversion depends 
on an option to purchase in some third person to be 
exercised at a future time. Thus, in Lawes v. Bennett 


(m) Bourne v. Bourne, 2 Hare, 35. 

(n) 8 Viet. c. 18. 

(0) Haynes v. Haynes, I Dr. & Sin. 426 ; Richmond v. North Londm 
Railway Company, L. R. 5 Eq. 352, at p. 358. 
ip) Harding v. MetropUUan Railway Company, L. R. 7 Ch. App. 154. 
(9) Thomas v. Howell, 34 Ch. Div. 166. 
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(r), where A. made a lease to B. for seven years, and {a) option 
on the lease was endorsed an agreement that if B. nou>iy ^ wiIl 
should within a limited time be minded to purchase 
the inheritance of the premises for ;^3000, A. would Lawesv 

1 ^ 1 1 • 1 Bennett. 

convey them to B. for that sum; and B. assigned to 
C. the lease and the benefit of this agreement; and 
A. died, and by hLs will gave all his real estate 
generally to D., and all his 'personal estate to D. and 
E., and within the limited time, but after the death 
of A., B. on behalf of C. claimed the benefit of the 
agreement from D., who accordingly conveyed the 
premises to C. for ;^3000,—the sum of £iooOy when 
paid, Avas held to be part of the personal estate of A., 
and E. was entitled to one moiety of it as such,— 
the election once made being referred back to the 
original agreement, although the rents and profits Rent* unta 
went in the meantime to the person entitled to the cfsed 
property as real estate (s) , and the decision in Laim realty. 

V. Bennett is applicable also when the lessor dies in¬ 
testate, and although the option to purchase is ex¬ 
pressed to bo not exercisable until after his death {t). 

On the other hand, Avhere the testator specifically 2 . Specific 
devises the lands which are subject to the option 
of purchase, the question arises whether the specific 
devisee is entitled to receive the purchase-money 
payable Avhen the option is exercised ? and this point 
was so decided in Dr ant v. Van'<e (u); for observe, 
that after the testator had made the lease, he devised 
the lands specijicallyy intending thereby that the land 
or (in case the option should be exercised) the pur¬ 
chase-moneys should go to the specific devisee; and 
but for such specific devise evidencing such intention, 
the purchase-money would have fallen into the 


(r) I Cox, 167; In re Adams and A^ensir^ton Vestry, 27 Ch. Div. 
394 ; Alexander v. Cross, 30 Ch. Div. 203, 

(#) Tomley v. Bedwell, 14 Veg. 591; Ex parte Hardy, 3oBdav 206. 

(t) Isaacs T. Reginald, 1894, 3 Ch. 506. 

(u) I Y. & 0 . C. C. 580 ; iWuM V. SmUk, 2 De G. & Sm. 722. 
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(6.) Option 
cieated 
subsequently 
to will. 

(i.) General 
devise. 

(2.) Specific 
devise,— 
Wndi-ng v. 
Wetding, 


The general 
principle ap¬ 
plicable to 
options. 


residuary personalty, and would not have gone to the 
devisee (v). Also, where the testator, afUr making 
his will devising his real estate specifically to one 
and bequeathing the residue of his personal estate to 
another, enters into a contract giving an option of 
purchase of his real estate, and that option is exer¬ 
cised after liis death, the real estate is held to bo 
converted as from the date of the exercise of the 
option, and goes to the residuary legatee (x ),—for, a 
observed by Wood, V.C.—“ The case is as if the testator, 
“ after havirig given the property hj xdll, had made a 
“ sale of it; m which case, if the sale was out and out^ 
“ the devisees interest would he taken away; and the 
“ sale was but suspended for a time until through the 
“ exercise of the option it became an actual complete 
“ sale ” (y) , and d fortiori, if the devise in such a 
case was a general (as distinguished from a specific) 
devise, the result would be the same. And the 
general principle underlying all these decisions ap¬ 
pears to be this, namely, that if the option is created 
after the will, it is a .suspensory conversion of the 
land into money and a suspensory ademption thereof 
from the devisee (whether general or specific), which 
subsequently operates or not according as the lessee 
exercises or does not exercise his option; but if the 
option is created hefore the will, and the testator 
afterwards devises the lands by specific descriptions, 
—or if the option and the specific devise are (in 
efiect) contemporaneous (3),~tho suspensory conver¬ 
sion exists, but the suspensory ademption does not; 
and accordingly, when in the latter case the option 
is afterwards exercised, although the conversion 
becomes complete and actual, still there is no ademp¬ 
tion at all. 


(v) CcUingwood v. Row, 5 W. R. 484. 

(x) Weeding v. Weeding, i J. & H. 424. 

(y) Qaold v. Teague, 7 W. R. 84; Frewen v. Frewen, L. R. 10 Ch. 
App. 610. 

(2) /n re Pyle, Pyle v. PyU, 1895, * 
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3. As to the effects of conversion. —These have been The effects of 
stated to be generally, to make personal estate real, 
and real estate personal,—and that before any actual 
conversion of the property. Accordingly, money 
directed to be turned into land descends to the heir (a.) As regards 
(a), and land directed U> be converted into money ordeath^ and 
goes to the personal representatives (b) ; and when 
the conversion is by will, the land, although only death luties. 
notionally converted into money, used to be subject 
to probate duty, and will now be subject to estate 
duty (c), and also to legacy duty (when such latter 
duty is payable) (d) ; but the money which is notion- 
ally converted into land was held (somewhat incon¬ 
sistently) to remain subjpcl to legacy duty (e), and 
even to probate duty (/), and to account duty (g), 
and it will now be subject to estate duty, of course. 

So also money directed to be turned into land would {b.) As regards 
not formerly have escheated to the crown upon the Le crown, 
failure of the heirs of the party entitled (/i),—because 
escheat used to be a legal incident, but such money 
will now escheat, by virtue of section 4 of the In¬ 
testates Estates Act, 1884 (i),—for such money is 
equitable realty within the meaning of that section. 

Also, land directed to be turned into money would 
not formerly have escheated to the crown, nor yet 
would it formerly have gone to the crown as hoiia 
vacantia (k); but, apparently, it will now go to the 
crown as a result of the Intestates' Estates Act, 


(а) Scudamore v. Scudamore, Free, in Ch. 543. 

(б) Elliot V. Fisher, 12 Sin. 505. 

(c) AtL‘Oen. v. Hubhuek, 13 Q. B. D. 275; Ee Ounn, 9 F. D. 242; 
57 & 58 Vict. c. 30. 

(d) Att.-Oen. v. Hdford, i Fri 426; see 55 Geo. III. c. 184. 

(c) Re De Lancy, L. R. 5 Ex. 102 ; Reg. v. Dc Lancy, L. R. 6 Ex. 
286. 

(/) MaUcm V. Swift, 8 Beav. 368; Att.-Oen. v. Aiksbury {Marquis), 
12 App. Ca. 672. 

{g) Att.-Qen. v. Dodd, 1894, 2 Q. B. 150. 

(A) Walker v. Denne, 2 Ves. 169. 

(t) 47 k 48 Viot. c. 71. 

(k) Taylor v. Haygarth, 14 Sim. 8. 
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(c.) As regards 
curtesy and 
dower. 


(d.) As regards 
disposing of 
same by will. 


(4 ) Results of 
total 01 partial 
failure. 


(A.) Total 
failure,—in 
deeds and in 
wills indif¬ 
ferently. 


The property 
results un¬ 
converted. 


[B.) Partial 
failure. 


1884, sect. 7, read in combination with section 4,— 
that is to say, as being an equitable interest of the 
testator, which, within the meaning of section 7, is in 
the event undisposed of. So again, money belonging 
to a married woman, which has been directed to be 
converted into land, is liable to the husband’s curtesy; 
and though the widow would not formerly have been 
entitled to her dower out of the money of her husband 
directed to be laid out in land (/), she would now be 
entitled to her dower out of such money (m) ; and 
before the Wills Act an infant, under the age of 
twenty-one, might have made a will of his personal 
estate, but not if such personal estate had been 
directed to be laid out in land (0). 

4. The results of a failure of the^ui'jposc^s for lohich the. 
conversion is directed—It is necessary to distinguish 
between a total and a 'partial failure. And firstly, 
as to a total failure—"YX xq rule is, that where con¬ 
version is directed, whether by wdl or hy deed, and 
whether of 'money into land or of land into 'money, if the 
purposes for which the conversion is intended totally 
fail before or at the time when the luill or deed comes into 
operation, no conversion will take place, but the pro¬ 
perty will remain as it was, or, in the words of Wood, 
V.C., in Clarke v. Franklin (p), —“ If at the moment 
“ when the grantor put his hand to this deed, the 
“ purpose for which the conversion was directed had 
“failed, the property would have been at home in 
“ his lifetime, and the court would have regarded it 
“ as if no conversion had been directed ” (q). But 
secondly, as to a partial failure, —The rules are some¬ 
what complex, and it will be necessary to deal 

(f) Sweetapple v. Bindon, 2 Vern. 536. 

(to) 3 & 4 Will. IV. c. 105, B. 2. 

(n) I Viet. c. 26. 

(0) Earlom v. Sawndert, Amb. 241. 

(p) 4 K. & J. 257. 

(?) RipUy V. WaUrwortk, 7 Vei. 435 ; Smith v. Claxton, 4 Mad. 492. 
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seriatim with tlio cases, regard being had to the 
nature of the instrument (whether deed or will) by 
which the conversion is directed; and in each case, 
three questions arise, namely,—(i.) To what extent 
is the trust for conversion still in force ? (2.) Wlio 
is to benefit by the partial failure ? and (3.) In what 
character will the property descend or devolve ? 

And firsfbjy as was decided in Aelxrcnjd v. Smith .son 
(r), when by a will land is directed to be turned 
into money, the heir takes the undisposed-of surplus 
of the land. In that case, a testator gave several 
legacies, and ordered his real and personal estate to 
be sold, and his debts and legacies to be paid out of 
the sale proceeds, and subject thereto he gave the 
residue to certain legatees, two of whom died in his 
lifetime, and their shares consequently lapsed. The 
lapsed shares, so far as they represented or were 
attributable to personal estate, were decreed to go 
to the next of kin of the testator, but so far as 
they represented or were attributable to real estate, 
they were decreed to go to the heir-at-law, and for 
the following reasons, namelyThat the heir- 
“at-law is entitled to every interest in land not 
“ disposed of by liLs ancestor; that it is not enough 
“ that the testator did not intend his heir to take,— 
“ for to exclude the heir, he must make an actual 
“ disposition in favour of another (s); and although 
“ the testator meant to convert the whole of his real 
“estate into personalty in case all his residuary 
“ legatees should take, still he never meant to deter- 
“ mine anything as between his own heir-at-law and 
“ his own next of kin; and to argue from what he 
“intended with respect to the residuary legatees, 
“ that he intended the same in favour of his next of 


I. Cases under 
wills,—(a.) 
Land into 
money. 
Ackroyd v. 
Smithwn,— 
the heir takes 
the undis- 
posed-of sur¬ 
plus, or sur¬ 
plus lands. 


Theie must be 
a gift over to 
exclude the 
heir. 
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Doctrine does 
not apply to a 
sale by the 
court,— 


Except under 
special circum¬ 
stances. 
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“ kin, is to reason from a case in which intention is 
“ expressed to prove a like intention in a case which 
“ presupposes the absence of intention.” 


But the rule which was applied in Ackroyd v. 
Smithson is not applicable to the case of a sale under 
an order of the court,—at any rate where the heir-at- 
law has consented to such sale (t ); for (in such a 
case), the moment a sale 'impcrhj made, conversion 
follows, and there is no ecpiity to reconvert the 
surplus. Also, in cases where the trustees of the 
will have a power of .sale, and they do not exercise 
it, but the court, in an administration action to 
which the trustees are defendants, orders a sale, that 
is a lawful and complete conversion of the land as 
from the date of the order; and there is not in such 
a case any reconversion as regards the surplus pro¬ 
ceeds (w). Nevertheless, even in sales by the court, 
a reconversion may under special circumstances exist, 
e.g., under the express provisions in that behalf con¬ 
tained in any statute. and accordingly under the 
Partition Act, 1868 (i-), in the case of infants lands 
(r), and also in the case of married women’s lands 
(y), (but not of adults who are svi juris), being sold 
under the decree made under that Act for the sale 
thereof in lieu of partition, there is a reconversion; 
and so generally, in all cases of lands sold under the 
Lands Clauses Consolidation Act, 1845 (2), where the 
land is the property of a corporation, or of a tenant 
for life, or of any of the other persons under dis- 


{t) Steed V. Prcecc, 22 W. R. 432; Foster v. Poster, i Ch. Div. 588 ; 
Mildmay v. Quieke, 6 Ch. Div. 553. 

(u) Uyett V. Mekin, 25 Ch. Div. 735 ; Arnold v. Dixon, L R. 19 
Eq. 113. 

(v) 31 & 32 Viet. c. 40. 

(ac) Poster v. Poster, %npra. 

(y) Wallace v, Oreenvmd, 16 Ch. Div. 362. 

(z) 8 Viet. e. 18. 



CONVERSION. 


221 


ability to sell who are specified in section 69 of 
that Act {a). 

The further question now remains,—In what char- Landmto 
actor does the real estate (‘ominj' to the heir descend 

11 1 • ^ A 1 1 1 • (corUinued) 

or devolve upon him ? And the answer to this ques- ^ 
tion is mven in Smith v. Claxton (b), where it was The 

, , , . . 1 • 1 • *1 ®old 

stated, that a devisor may give to his devisee either results to the 
land or the price of land at his pleasure, and the KonsU^ato,*^ 
devisee must receive it in the quality in wliich it Ls 

. ... I . ,. * 1 • f 1 actual cou- 

given, and it a devisor directs liis land to be sold, diuon, 
and the produce to bo divided between A. and B., A. ) where sale 

1 -f, 1 1 . , . 1 *** necessary,-- 

and B. take their several interests as money, and it results as 
not as land; and if A. dies in the lifetime of the ^ 
devisor, and the heir stands in Ins place, the heir (6) Where 
will take the share of A., as A. would have taken it, 
ne., as money, and not as land ; the obvious purpose *nade, or 

. ^ i ^ 80 far as not 

of the devisor being to direct a sale for the con- made,-it 
• ei’’’ i’i /I 1^1 CM results as land 

venience 01 division, which purpose (wiien the failure to the heir, 
is partial only) still holds good. and accordingly, 
where it is neamfnf to sell the land for the purposes 
of the trust, and there is only a partial disposition of 
the produce of the sale, there the surplus belongs to 
the heir as money, and not as land, and will there¬ 
fore go to his personal representative, even though 
the land may not have been sold during his lifetime, 
provided that it be afterwards actmllij sold in the course 
of the due execution of the trust (c). 

Secondly, as was decided in Cojan v. Stephens (d), Money into 
where by a will money is directed to be turned into 
land, the next of kin take the undisposed-of surplus . 
money. In that case, a testator had directed ;£’30,ooo Uudisposed-of 


(а) KeUand v. Fulfordf 6 Ch. Div. 491; Ex parte Flartiant, l Sim. 
N. S. 270; Re Sloper, 22 Beav. 198. 

(б) 4 Mi«l. 492; Mordauiit v. licntcdl, 19 Ch. Div. 302. 

(c) Wright V. Wright^ 16 Vee. 188 ; Ourteie v. Wormald^ lo Ch Div. 
172; Scaiei v. ffeyJw, 1892, i Ch. 379. 

((/) I Beav. 482 n,; Reynolds v. OwUeet l Johnson, 536, 582. 
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money results 
to i^ersonal re 
presentatives. 


Uodisposed-of 
personalty 
results to per¬ 
sonal repre¬ 
sentatives of 
testator as 
personalty. 


Blending of 
real and per¬ 
sonal estate,— 
the principle 
of Ackroyd v. 
Smithson is 
not thereby 
excluded. 


to be laid out immediately by his executors in the 
* purchase of an estate or estates in the county of 
Devon or Cornwall, the income of which he gave to 
his widow during her life, with remainder in tail to 
A., B., and C., and with the ultimate remainder to a 
charity. The remainder in tail expired through the 
deaths of A., B., and C. in the lifetime of the widow 
and without issue, and the gift to the charity was 
void. The next of kin were held entitled to the 
fund,—for just as in the case of land directed to bo 
turned into money, the heir takes the undisposed-of 
surplus, whether the land be actually sold or not, 
so (by analogy) in the case of money directed to be 
turned into land, the next of kin take the undis¬ 
posed-of surplus. 

Upon the further question,—In what character 
does the personal estate coming to the next of kin 
descend or devolve, it has now been clearly settled, 
that the property devolves after the expiration of 
the specified trusts, and in the meantime subject 
thereto, accordin/j to its actual condition at the time 
of the devolution; that is to say, as personal estate 
if that continues to be its actual condition, but as 
real estate if (from any special cause) that should 
have become its actual condition (e). 

It was decided in Jessop v. Watson (/), that the 
blending of the proceeds of the real with the personal 
estate, for an express purpose which fails, will not 
operate to convert the real into personal estate for a 
purpose not expressed, viz., to give it to the next of 
kin; and this rule received a strong application in 
Fitch V. Weber (y), where a testatrix devised and be- 


(e) Rcynoldt v. OodUe^ l Johnson, 536, 583 ; Curteit v. Wormald, 
10 Ch. Div. 172; Scalet v. Heyhoe, 1892, l Ch, 379. 

(/) I My. & K 667. 

(gi) 6 Hare, 146. 
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qiieathed her real and personal estate in trust, 
as to the real estate for sale as soon after her de¬ 
cease as could bo; and she declared, that the trus¬ 
tees should stand possessed of the proceeds of the 
sale, tis a fund of personal and not of real estate, 
for which purjme such proceeds, or any part thereof, 
should not in any case lapse or result for the benefit 
of the heir-at-law; and after giving legacies, the tes¬ 
tatrix directed her trustees to pay and apply the 
residue of her estate and eticcts as she should by 
any codied to her will direct or appoint; but 
she made no codicil. It was held, that the heir-at- 
law was entitled to the proceeds of the real estate 
undisposed of, that the mere intention to exclude 
the heir was of no avail, unless there was a gift 
over {on failure of the piciposcs) to some one else; that 
the purpose for which the testatrix said she ex¬ 
cluded the heir was simply that the realty might be 
made a fund of personalty, which purpose would not 
per se be sufficient to disinherit the heir exce2)t for the 
purposes of the mil. And in accordance with that Conversion for 
decision no conversion of land into money will arise o*r out 
merely by a testator or testatrix declaring that the 
land is to bo deemed personal estate, and distribu¬ 
table accordingly (h) ; for, unless the testator or 
testatrix sufficiently declares an intention that the 
realty shall be converted into personalty, not only 
for the purposes of the will, but whether such purposes 
take effect or not, so much of the real estate or of the 
produce thereof as is not effectually disposed of by 
the will at the time of tho death will result to 
the heir,—every conversion, however absolute in its 
terms, being deemed a conversion for the purposes 
of the will only, unless an intention is distinctly 
indicated that on the failure of those purposes the 


(h) AU.‘Oen. V. MangUi, 5 M* ft W. 120; Edvardi v. Tuck^ 3 De 
G. M. ft Q. 40. 
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11. Cases 
under deeds. 

Property re¬ 
sults to settlor 
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form. 


Distinction 
between par¬ 
tial failure 
under a will 
and under a 
settlement. 


Explanation of 
the distinc¬ 
tion. 


conversion is to prevail even as between the heir 
and the next of kin (t). 

Passing: now from wills to deeds, the rule in all 
these cases is, that when realty is directed to be 
converted into personalty (k), or personalty into 
realty (/), for certain specified purposes or objects, 
and a part of those purposes or objects fails, the 
property to that extent results to the settlor; and 
through him, if it is land directed to be converted 
into money, it goes to his personal representatives 
and if it is money directed to be converted into land, 
it goes to his heir (a); and its subsequent further 
devolution (if any) will, semble, depend upon its 
actual character at the time such further devolution 
arises. And it will be seen, therefore, that there is 
(at least apparently) a material distinction in the 
case of a partial failure of conversion, according as 
the conversion is directed by will or by deed, for that 
in the case of a conversion directed by will, any partial 
failure of the purposes for which the conversion has 
been directed will enure for the benefit of the tes¬ 
tators representatives, real or personal, who would 
have been entitled had no conversion been directed; 
whereas in the case of a conversion directed by deed 
or other instrument inter vivos, the rule is just the 
reverse; and this is because a will comes into opera¬ 
tion from the death of the testator, but a deed takes 
effect from the moment of its execution; “ and the 
“grantor by executing the deed says, in effect, 
“ ‘ From the time I put my hand to this deed, I limit so 
“ much of this real estate to myself as personal estate * ” 
(or so much of this personal estate to myself as real 


(i) Cruse v. Barley, 3 P. Wms. 22; Taylor v. Taylor, 3 De G. M. 
& G. 190; Robinson v. Governors of London Hospital, 10 Hare, 19. 

{k) Clarke v. Franklin, 4 K. & J. 263. 

(i) Pvlteney v. Darlinyton, i Bro Ch Ca. 223. 

(m) Griffith v. Ricketts, 7 Hare, 299. 

(n) Wheldale v. Partridge, 8 Ves. 236. 
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estate) (0 ); and the property therefore results into 
the hands of the settlor himself where the conver¬ 
sion is by deed, and from him it devolves (as by a 
second devolution) in the same way that it devolves 
from the heir or next of kin where the conver¬ 
sion is by will. 

(0) Clarice v. Franklin, 4 K, & J. 263. 


P 



( 226 ) 


CHAPTER X. 


RECONVERSION. 

Reconversion. RECONVERSION is the iiotioiial or imaginary process 
by which a prior notional conversion is annulled, and 
the notionally converted property is restored in con¬ 
templation of law to its original actual imconvorted 
Two varieties quality; and such reconversion may take place either 
(i-) by act of the parties, or (2.) by operation of 
law. 

I. By the act I. Firstly, Reconversion by act of the parties,— 
of the parties. hereunder the matters to be considered are 
(I.) the persons who may or who may not recon- 
I. By absolute vcrt; and (2.) the mode in which they do so. And 
owner. place, it is clear, that the sole absolute 

owner in fee-simple in posse.ssion of property directed 
to be converted may elect to take that property in 
whatever form he chooses,—it would be vain for 
equity to compel the doing of that which might be 
undone the next moment; still the onus of proving 
a reconversion will (even in that case) be on those 
3 By owner of allege it (a). But as regards co-tenants, the 
an undivided following distinction has been taken, namely, that 
* when the conversion is of money into land, any one 

undivided owner may reconvert without the con- 
la.) Of money currence of the others (b), but he may not do so 
hthanT-the ^ Converse case (c); and the reason for this 


(а) Smon v. OUes^ ll W. R. 971; Benton v. Benton, i P. Wms. 130. 

(б) Stdv v. Jago, i P. Wms. 389. 

(c) HoUomy v. Raddiffe, 23 Betfv. 163. 
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diversity is, because the sale of an undivided share nodivided 
in realty would be less marketable, and would 
probably produce a far less sum than would be {/>.) of laud to 
attributable to it on a sale of the entirety. As 
reefards a remainderman, he cannot reconvert so undivided 

o . /• 1 • 1 owner may not 

as to affect the interests of the prior tenants, but, reconvert, 

of course, the remainderman is not prevented fiom 3, By remain 
declaring that, as hetween las real and p.rmud upre- extenunii* 
sentatives, his remainder shall be distributable or interest 
shall descend in whichever character he chooses to 
direct (d). 

As regards infants, lunatics, and married women, 4. By infants, 
some greater detail is required: and firstly, an in¬ 
fant cannot ordinarily reconvert (e ),—because usually 
the matter can wait till he comes of age, but if the 
matter won't wait, then the court may direct an 
inquiry, whether it is for the benefit of the infant 
to reconvert or not, and will order and decree ac¬ 
cording to the result of the inquiry,— but apparently 
without prejudice to the re.spectivo rights of the 
real and personal representatives of the infant dying 
under age (/). Secondly, a lunatic cannot recon- 5. By lunatics, 
vert (y), but his committee, with the sanction of the 
court, may do so for him,—m which case the like 
inquiry will be directed as in the case of infants; 
but the court will not usually in the case of lunatics 
prejudice the respective rights of the real and per¬ 
sonal representatives of the lunatic; on the contrary, 
the court will in general make express provision for 
preserving these rights intact (h). And finally, as 6. By married 
regards married women, they may doubtless recon- 

(d) OiUUi V. Longlandi. 4 De 6. & Sm, 372, 379; Coohon v. 

Cookton, 12 01 . 4 ;F. 121. 

(e) Carr v. JSUiton, 2 Bro. 0 . 0 . 56; RtMnfon v. Robintonf 19 Beav. 

494 * 

(/) Foster v. Foster^ 1 Oh. Div. 588 

ig) Ashby V. FdvMTy i Mer. 296. 

(A) AtUd}en, v. AiUsbary (Marquis)^ 12 App. Ca. 672. 
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(a.) Money 
into land. 

(cMZ.) Ancient¬ 
ly, the inairied 
woman was 
examined in 
court, and bo 
reconverted. 


{bb ) At pre¬ 
sent, the mar¬ 
ried wotn.iii 
executes a 
deed acknow¬ 
ledged, an<l so 
reconveits, 
3 &4Wdl. IV 
c. 74, s. 77 
(6 ) Land into 
money. 

(on ) Ancient¬ 
ly the man led 
woman re- 
couveited by 
levying a fine. 

(66) At pre¬ 
sent, the 
niarned 
woman re¬ 
converts by 
executing a 
deed acknow¬ 
ledged. 


vert if they are absolute owners; and the only matter 
to be considered is,—the mode in which they shall 
do so. Now, as to money to be converted into land, 
—a feme covert could not reconvert by a contract or 
ordinary died (i ); for, as observed by Lord Hard- 
wicke in Oldham v. Hwjhes (k), “ a feme covert cannot 
“alter the nature of monei/ to bo laid out in land, 
''harehj by a contract or deed; yet the money may 
“be invested in land (and sometimes sham pur- 
“ chases have been made for that purpo.so), and she 
“ may then levy a fine of the land and give it to her 
“ husband, or any one else, or she may reconvert by 
“ comin^^ into this court, and consenting to take the 
“ money as personal estate, scil. being first examined 
“ (as a feme covert on a fine is) as to her consent; ” 
and now by the Act 3 & 4 Will. IV. c. 74, s. 77, a 
married woman may by deed acknowledged recon¬ 
vert (/). And as to laud to be converted into money, 
the husband and wife might, before the Act 3 & 4 
Will. IV. c. 74, by levying a fine of the land while 
remaining unsold, bar all the wife's estate and inte¬ 
rest in the money to arise from the sale of the land 
{m)\ and since the Act a married woman may, with 
her husband’s concurrence, by deed acknowledged 
reconvert, and she may do so, whether her estate is 
in possession (n) or in reversion (0) ; and whether it 
be an estate or merely an interest in the land (p), 
present or future; but not where it is a mere expec¬ 
tancy or spes successionis (q). Of course, as regards 
her separate estate, a married woman (being the abso¬ 
lute owner) may now reconvert by an ordinary 
unacknowledged deed. 

{i) Frank v. Frank, 3 My. & Cr. 171. 

{^) 2 Atk. 453. 

(i) Forhes V. Adams, 9 Sim. 462. 

{in) Co. Litt. I2ia, w. 

(n) Brvjgs v. Chamberlain, 1 1 Hare, 69. 

(0) Tuer V. Turner, 20 Beav. 560. 

(p) MiUer V. CoLlint, 1896, l Ch. 573. 
iq) Allcard v. Walker, 1896, 2 Ch. 369. 
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As regards the mode of reconverting in general,— how election 
It is clear, that an absolute owner of property, not T/)* By express 
under disability, may reconvert by any express de- 
claration of his intention in that behalf (r); and in 
case ho should not so express his intention, the acts nnphed 

1 1 IE * 4. 1. 1 1 i diiection, from 

of such an owner may bo sumcient to lead to an o^,„(iuct. 
inference of reconversion ; and as regards real estate (na ) Ag to 
directed to be converted into money, slight circum- nl!!nVyl- 
stances have been deemed sufficient to raise the 
inference of a reconversion on his part,— ejj., his to reconv-ei-t. 
keeping the land unsold for a time ('?): or his 
granting a lease thereof, reserving rent to himself, 
his heir and assigns (t) ; and as regards personal (w) As to 
estate to be laid out in laud, if In; receives the iand!-gh*ght 
capital money from the trustees, he is held to have circumstances 
reconverted (n), — but not if he has received merely toieconvert. 
the incomr of the money, though for a long time (v). 

II. Secondly, Reconversion by operation of law, ii. By opera- 
—And hereunder it is to be observed, (i) that where Scmrenceof 
money has once been inniressed with the quality requigites 
of land, that impression will, in a contest between necessary,— 
the heir and the executor, remain for the benefit of 
the heir until it is put an end to; and (2) that io 
put an end to it two things arc necessary, neither 
of which standing alone will suffice to reconvert the Nation by him 
property, that is to say, it must be shown, firstly, 
that the money was in the hands, i.e., in the actual 
possession, of a person who hod in himself both the 
executors and the heirs (.^’); and, secondly, that such 


(r) Bradish v. ( 7 ce, Amb. 229; Wheldcde v. Partridge, 8 Ves. 932; 
Att-Oen. V. MangUt, 5 M. & W. 120. 

(a) Dhon v. Oayfere, 17 Beav. 433; MuUow v. Bigg, i Ch. Div. 385; 
Boberti v. Gordon, 6 Oh. Div. 531. 

{t) Crabtree v. Bramble, 3 Atk. 680; Fameell v. Lewis, 30 Ch. Div. 

654. 

(tt) Trafford v, Boehm, 3 Atk. 440; Martin v. Trimmer, 11 Ch. Div. 

341. 

(v) Re Pedder's SeVUment, 5 De G. M. a G. 890. 

(x) WhddoU V. Partridge, 8 Vea. 235. 
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person died without making any declaration of his 
intention regarding it either way. Accordingly, 
Chtchestd'V. where in Chichester v. Bicker staff {y), on the marriage 
- Se mon^y ChicliGster with the daughter of Sir 
*ihre^^Xonly Bickerstaff, Sir Charles by articles covenanted 

and Sir John ’ to pay ^^^1500 in part of his daughter’s portion, 
madt no^sign’• wliicli ;fi500, together with another ;£’i500 to be 
about It. advanced by Sir John within three years after the 
marriage, was to be invested in land and settled on 
Sir John for life, remainder to his intended wife for 
life, remainder to their issue, remainder to Sir John’s 
right heirs, and Avithin a year of the marriage the 
wife died ehildless, and Sir John died three days after 
his ivife; and Sir John by his will made Sir Charles 
his executor, and devised the residue of his personalty, 
after debts, &c., paid, to Frances Chichester, his 
sister,—Upon a bill filed by the heir-at-law of Sir 
John against Sir Charles to compel him to pay the 
^1500 Avhich Sir John had covenanted to pay, 
insisting that (by virtue of the marriage articles) the 
money ought to bo looked on and considered in 
equity as land, and therefore as belonging to him as 
heir,—Lord Somers said:—“This money, though 
“ once bound by the articles, yet, when the wife died 
“ without issue, became free again, as the land would 
“ have been in case a purchase had been made pur- 
“ suant to the articles; ” and he dismissed the bill (2). 
Puitmj/ V. And in the case of Fulteney v. Darlinqton {a\ where 
the money vaa money impressed with the qualities of realty had 
»eSd,h.“ng '^y operation of law into the hands of the 
person (Lord Bath) solely entitled to it under the 
home." limitation in fee; and he, without taking notice of 
the particular sum, devised all his manors, &c. 


(y) 2 Vern. 295. 

(2) pe ;^i5oo payable by Sir Charles, if not already paid by him to 
Sir John, would, temhle, cease to be recoverable,—as the law then was 
—by reason of Sir Charles being appointed Sir John’s executor 1 
(a) I Bro. C. C. 223; 7 Bro. P. C. 530. 
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(except certain locally described estates therein men¬ 
tioned), to his brother H. in fee, and gave him all 
the residue of his personal estate, and made him his 
executor; and H. subsequently, by his will, gave 
all his estates by local descriptions to certam uses 
therein mentioned, and all his moneys, securities for 
money, goods, chattels, and personal estate not before 
disposed of, to his executors, upon certain trusts 
mentioned in his will,—Upon a bill filed by the 
heir-at-law of Lord Bath claiming to have the money 
laid out in land. Lord Thurlow refused the claim. Money im- 
saying:—“ Where a sum of money is in the hands of 
“ one without any other uso but for himself, it will 

/ 1 1 • 1 • » 1 T 1 liJ^ndsofthe 

“ be money, and the heir cannot claim; and Lord absolute 
Eldon, commenting on this decision, says:—“ It went vdvesaa' 

“ no further than this, that if the property was at 
“ home in the possession of the person under whom 
“ the heir and the executor both claimed, the heir 
“could not take it; but if it stood out in a third 
“ person, he possibly might; and the question in such 
“ latter case would be simply whether the money was 
“ at home ” (b). And, in accordance, with that last But not 
observation, it has been held, in the recent case of outstanding 



rest (e.f/., a legal jointure) is outstanding, notwith¬ 
standing that all the successive limitations in the 
settlement have (subject only to such one jointure) 
centred in one and the same person; and accord¬ 
ingly, the money in that case directed to be laid out 
in land and to be strictly settled was held to re¬ 
main impressed with the character of land, and there¬ 
fore went to the real representatives by reason of (and 
of course subject to) the outstanding jointure. 


[6) Whdddc V. Partrvdgtf 8 Ves, 235. 
[c) II Ch. Div. 640. 
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CHAPTER XI. 

ELECTION. 

Election arises The cloctrine of election in equity originates in two 
tent aitema- inconsistent alternative donations or benefits, the one 
tive gifts. which, the purporting donor has no power to make, 
without at least the assent of the donee of the other 
benefit (a). In this duality of gifts, or purported gifts, 
there is an intention,—which may be express, but 
which is more often implied,—that the one gift shall 
be a substitute for the other, and shall take effect only 
if the donee thereof permits the other gift to also take 
effect, substantially in the manner and to the ex¬ 
tent intended by the donor. The permitting donee 
has the right to choose,~whenco this head of equity 
The founda- Is commonly called Election. The foundation of the 
doctrme is, of course, the intention of the author of 
^fec/of the the instrument,—fin intention which, extendinir to 

doctrine. the wholc disposition, is irustratcd by the failure of 

any part; and its characteristic is, that, by an equi¬ 
table arrangement, effect is given to a purported 
donation of that which is not the property of the 
Election,- donor. And this doctrine of election, in common 
the civil law, with many other doctrines of our courts of equity, 
appears to have been derived from the civil law; 
for by that law a bequest of property which the 
testator knew to belong to another was not void, 
but the like bequest in error was invalid (5); but 
the English law (which dislikes those fruitless and im- 


(rt) HarU V. Jarman^ 1895, 2 Ch, 419. 
(6) Just. Insts, ii. 24, i. 
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possible inquiries with which the civil law abounded) 
holds, that whether the donor knew or not that the 
property he assumed to deal with was his own or 
not, if he has advisedly assumed to give it, then and in 
either case it is held that the donee is put to his 
election (c). Supposing therefore that A. by uill or 
deed gives (i.e,, purports to give) to B. property be¬ 
longing to C., and by the same instrument gives 
otlier property belonging to himself to a court of * 
equity will hold C. to bo entitled to the gift made 
to him by A., only upon the implied condition of 
his (C.’s) conforming with all the provisions of the 
instrument, by renouncing the right to his own 
property in favour of Jh 


And in the case supposed, C. has two courses open Two courses 
to him to choose between, tiiat is to say, cither (i.) 
to take under the instrument,and consequently to con- n ) Election 
form to all its provisions,—in wliich case no difficulty gtrament^*° 
arises, as B. will take C/s property, and C. will take 
the property given to him l»y A., or (2.) to go against (2.) Election 
the instrument—in which case the question arises, 

Does C., by refusing to conform to the terms of the 
instrument, wholly forfeit the gift made to him, or 
only so much of that gift as is required to be taken 
from him to compensate B. for tlic disappointment he 
has suffered by C. s election against the instrument ? 

To illustrate by a simple case: Suppose A., the tes- illustration,— 

tator, gives to B. a family estate belonging to C., 

worth 20,000 in the market, and by the same will and not for- 

i. 1 r r p 1 • / A > \ feitnre ii the 

gives to C. a legacy of X) 30,000 ot his (A. s) own rule,—upon 
property. C. is unwilling to part with his family 
estate, and therefore elects against the instrument, instrument 
It has been held that, in such a case, viz., the election 
against the instrument, the principle of compensation, 
and not that of forfeiture, is to govern. In the case 


(c) mtiitler v. WcUUr, 2 Ves. 370, 
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put, therefore, C. will retain his family estate and 
will also receive £10,000, portion of his legacy ot 
30,000, leaving to B. ;^20,ooo, other portion of the 
legacy of ^^^30,000, to compensate him (B.) for the 
value of the estate of which he has been disappointed 
by C.s election against the instrument: in other 
words, as is stated in the note to Gretton v. Haward 
(d), in the event of election to take against the 
instrument, courts of equity assume jurisdiction to 
sequester the benetits intended for the refractory 
donee, in order to secure compensation to those whom 
his election disappoints; and the surplus after com¬ 
pensation does not devolve as undisposed of, but is 
restored to the donee, the purpose being satisfied for 
which alone the court controlled his legal right. 


RcUiticatim 
of voidable 
contract, dis¬ 
tinguished 
from election. 


No election 
proper in 
cases where 
the testator 
makes two 
bequests of 
his own pro¬ 
perty in the 
same instru¬ 
ment. 


Election arising, therefore, only where there are 
two gifts, the one real and elective of the donors 
own property, and the other unreal and ineffective 
of Avhat is already the donee s own property, it is 
necessary to distinguish election from the mere 
ratification of a voidable contract, with which it has 
sometimes been confounded (c ), and it is also neces¬ 
sary to distinguish cases of election properly so called 
from another (apparently similar but in reality dis¬ 
similar) class of cases, where a testator makes two 
or more separate gifts of his oivn property in the 
same instrument,—for in such latter case, the gifts, 
whether beneficial or onerous, being both of them 
the property of the donor, the donee may take what 
is beneficial and reject what is onerous, unless it 
appear on the will that it was the intention of the 
testator to make the acceptance of the burden a 


(d) I Swanst. 433 ; Rogert v. Jonet, 3 Ch. Div. 688; Cavendiih v. 
Dacre, 31 Ch. Div. 466. 

(<) Wilder v. Piyott, 22 Ch. Div. 263 ; IlaHe v. Jarman, 1895, 2 Ch. 

419. 
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condition of the benefit (/); but this class of cases 
does not fall properly within the equitable doctrine 
of election, and the student should accordingly dis¬ 
miss it wholly from his mind. 


As the doctrine of election depends on the Thf^ro must be 
principle of coiiipeasation, it follows that that wh^^hVom^n- 
doctrine will not bo applicable where there is no 
fund from which compensation can be made; or, »ome i.roperty 
speaking more plainly, the doctrine of election only 
properly arises where the donor, or purporting donor, 
really puts into his gifts, or purported gifts, or some 
or one of them, some property f/uU actualbj is his own, 
at the same time that ho afiects to give away the 
property of others, and this point comes out clearly 
upon a contrast of the decisions in Bristow v. Warde 
and Whistler Y. Welshr; for in Biistowy. Warde (g), Hrutowy. 
decided in 1794, it appeared that a father had the of XnornoT 
power of appointing certain moneys or stock (;C6ooo 
South Sea stock) among his children, and that the lusown. 
appointment funds in question w’cro given to the 
children in default of appointment by the father: 
it also appeared that the father by his will ap¬ 
pointed portion of the funds to his children (the 
proper appointees), and the remaining part thereof 
to X., Y., and Z. (who, as not being children, were 
improper appointees); and it also appeared that the 
father did not in or by his will give any property 
of his own to the children; and upon these facts 
the court held, that the children might keep their 
appointed shares, and also take (as in default of ap¬ 
pointment) the .shares appointed to X., Y., and Z.,— 
and that, in fact, the children were not bound to 


if) Warren v. RudaUf i J. & H. 13 ; Guthrie v. HWrond, 22 Ch. 
573 ; Syer v. Oladitonty 30 Ch. Div. 614 ; Freke v. Calmady^ 32 

Ch. Div. 405 ; Freicen v. Law Life Aeeurance Society, 1896, 2 Ch. 511. 

ig) 2 V«8. Jr. 336 ; Hamilton v. HamUton, 1892, i Ch. 396. 
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Whuifer v, 
Webster 
case of donor 
adding some 
property of 
his own. 


Election under 
powers. 


(i.) As to per¬ 
son entitled in 
default of 
appointment, 
—a true case 
of election. 


(2.) As to per¬ 
son entitled 
under the 
power,—no 


elect. On the other hand, in Whistler v. Webster 
(h), also decided in 1794, it appeared that a father 
had the power of appointing certain moneys (^3000) 
among his children, and that the appointment-funds 
in question were given to his children in default 
of appointment by the father; it also appeared that 
the father by his will appointed portion of the funds 
to his children (the proper app(uutees), and the re¬ 
maining part thereof to X., Y., and Z. (who, as not 
being children, were improper appointees); but it 
also appeared that the lather in and by his will gave 
also certain property of his own to the children; and 
upon these facts the court held, that the children 
were bound to elect, keeping (if they chose) their 
appointed shares and the other benotits given to 
them by the will, and in that case not interfering 
with the shares improperly appointed to X., Y., and 
Z.; or else taking (if they chose) the entire appoint¬ 
ment-fund to themselves, and out of the other 
benefits given to them by the will compensating X., 
Y., and Z. for the value of the shares improperly 
appointed. 

Considerable difficulty often attaches to cases of 
election when complicated, as the two lastly before 
stated cases were, with special powers of appoint¬ 
ment, and it becomes necessary therefore to consider 
these cases a little closely: and firstly, where, under 
a special power, an express appointment is made to 
a stranger to the power, which appointment is there¬ 
fore void, and a benefit is conferred by the same 
instrument upon a person entitled in default of ap¬ 
pointment, the latter will be put to his election; 
but, secondly, where, under a special power, the 
donee of the power appoints to a stranger, and con¬ 
fers benefits out of his own property upon an object 


(h) 2 Vei. 367 ; BeaueUrk r, James, 34 Ch. Div. 160. 
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of the power, the person who is the object of the case of election 
power (not being also the person entitled in default ^ 
of appointment) cannot with propriety be said to be 
put to his election; for, in order to raise a case of 
election, two circumstances must concur, that is to 
say, firstly, property which belongs to one person 
(A.) must bo given to another person by the tes¬ 
tator ; and secondly, the testator must at the same 
time give to A. property of his (the testator’s) o^vn; 
and it is only where both these circumstances concur 
that A. is put to his election. Suppose then that 
A. is the object of the power, B. the person entitled 
in default of appointment to A., and X. is the person 
in whose favour the appointment is actually made: 

The appointment in favour of X. is clearly a bad 
appointment, and therefore the property would pass 
to B. as in default of appointment: and if the tes¬ 
tator has conferred any benefits on B., lie (B.) will 
be put to his election. But no property which 
hdongs to A. has been given to X,,—for A. is but a 
volunteer as regards the donee of the power, and 
until the donee of the power has exercised the 
power in favour of A., the fund is not A.’s property; 
therefore, no part of A.’s property has been given to 
another. But if A. had been both the object of the 
power and the person entitled to the fund in default 
(2>., if in the case put A. and B. were the same 
individual), he would, if ho had received any benefits 
from the donee of the power, be put to his election, 
not as A., the object of the power, but as B., the 
person entitled in default of appointment {i). The But the same 
student will,, however, observe, that in the case 
supposed of A. and B. being different persons, if A. 
gets any portion of the appointment-fund by any 
appointment thereof to him, ho will be simply 
thankful for it and say nothing about what is 


(i) Whistlir V. ]ychtUr, 2 Ves. 367. 
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appointed to X.; and if in addition A. gets also some 
property of the testators own, he will simply be 
more thankful (in fact A. will in such a case be 
doubly thankful), and again will say nothing about 
what is appointed to X.; and that is all that is 
meant, when it is sometimes said, that the person 
entitled under the power, or as an object of the 
power, is not put to his election. 

BiacUt V. Where there is an absolute appointment by will in 
Absolute ap- favour of a proper object of the power, and the ap- 
Sd^^direc- pohitaient is followed by words attempting to modify 
pons modify- the interest so appointed in a manner which the law 
pomtmen^t,— ict// not allolo thc words of attempted modification 
(i.) When such will not bc available for raising a case of election (/); 
mvaur"*' the attempted modifications are in themselves 

(2) When such such as the law will in ordinary cases allow, —and are 
also sufficiently clear and imperative, amounting in 
raise^a case of substance to the creation of a trust or to a direct 
gift,—then the question of election would arise, and 
would have to be answered upon the principles 
already explained. In other words, to cite the words 
of the Master of the Rolls in Blacket v. Lamh (m)— 
“ The question resolves itself into this, whether these 
“ words ” (meaning the precatory words in which it 
was attempted to modify the interests appointed to 
the children) “amount to a direct appointment in 
“ favour of the grandchildren; for if they do amount 
“ to such an appointment, there is not, 1 think, any 
“ doubt but that a case of election is raised; but if 
when they “ iiot, then no casc of election will arise.” Accord- 
fSturefo^^ ingly, where there is a clause of forfeiture of the 
non-com- legacies on non-compliance with any such attempted 
phance, modification of the appointed interests, a case of 


(h) WoUaston v. King, L. R. 8 Eq. 165. 
{ 1 ) Wodiidge v. Wodridge, Johns. 63. 
(m) 14 Beav. 482. 
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election wouM bo raised (n),—assiiining that the 
other conditions requisite for raising a case of elec¬ 
tion were present; and in the case of Whitt v. or where, m 
W hite (0), where A. had under his marriage settle- 
ment power to appoint the settled hereditaments to 
the children of his first marriage, and such children imperative, 
were entitled thereto in default of appintment; and 
by his will A. gave the settled property to a son of 
his by the first marriage, but purported to subject 
the devise to a certain charge in favour of his chil¬ 
dren by a second marriage as well as in favour of 
his other children by the first marriage, and in and 
by his will he also devised certain property of his 
(the testiitor s) own to the .sun, subject to the like 
charge,—The court held, (hat the .son was put to 
his election; in other words, that tlie charge pur¬ 
porting to bo created on the settled property ap¬ 
pointed to the son, although not valid in se so far 
as it regarded the children of the second marriage, 
was good (or the effect thereof could be accom¬ 
plished) by virtue of the doctrine of election. 

Questions of election also sometimes arise where ineflfectuai 
the disposing party is without capacity to dispose, or dilp^^4»ro- 
where the instrument of disposition is ineffectual for by will, 

‘ —examplefl of, 

the purpose; and some few of those cases may be misiug or not 
now conveniently referred to. And firstly, as regards 
infants, no case of election was ever raised where («.) infancy, 
there was a want of capacity to devise real estate 
by reason of infancy. Thus, under the old law, 
when the will of an infant was valid as to personalty, 
but invalid as to realty, if an infant gave a legacy 
to his heir-at-law and devised real estate to another 
person, the heir-at-law would not have been obliged 


(n) King v. Kingt 15 Ir. Ch. R. 479; Boughton v. BoughUm, 2 Vcs. 
Sr. 12. 

(0) 22 Gh. Div. 555 ; and disting. Woclridge v. Wodridge, Johns. 63. 
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to elect between tlie legacy and the real estate (p)] 
that is to say, he might have kept the real estate 
coming to him by descent in spite of the will, and 
also have taken the personal estate coming to him 
(6.) Coverture. Under tlic will. And secondly, as regards married 
women, a case of election would not arise by reason 
of incapacity to make a will, therefore where a 
feme covert made a valid ap[)oiutmeiit by will to her 
husband under a power, and also bequeathed to 
another person per.sonal estate (not being her own 
separate estate) to whicli the power did not extend, 
the husband was not put to his election , that is 
to say, he was held to bo entitled to the benefit 
appointed to him under tlio power, and also to the 
property inelfectuallv bequeathed by his wife, to 
which latter he was entitled jiiri mariti {q ), and 
the rule was the same, wliere the will was valid at 
the time of execution, hut afterwards became in 
(aaud6) III- part inoperative (/•). And m the recent ciusc of In 
coverture Vanluiis Trusts (s), where a female had married 

combined. during iuf.uKjy, and liy her marriage settlement 
property was settled upon lior for her life to her 
separate use without power of anticipation, anti she 
thereby covenanted to settle her future property, 
and having afterwards during the coverture become 
entitled to certain property under the will of her 
brother, she elected (or purported to elect) not to 
be bound by her covenant made during infancy,— 
the restraint on anticipation created by the settle¬ 
ment was held to be a circumstance on the face of 
the settlement itself which excluded the application 
of the doctrine of election; hut the court indicated, 
that, but for that circumstance, the case was one in 


ip) Jf carle v. Grcenhank, 3 Atk. 695. 

(7) Rich V. Cofhll, 9 V(^s 369 

(r) Btmklock V. Urindle, L. H 7 Ivj. 215. 

(s) 31 Cl). Div. 275; Carter v. Sdbev, 1892, 2 Ch. 278; and {sub 

noti). Edimrda v. Carter)^ 1893, 3^* 
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which tlic usual consequences of an election against 
the instrument would have followed. 

Previous to the Wills Act, i Viet. c. 26, where a (O Wiiinbe- 
testator, by a will iwt properly attested for the devise c 26 


of freeholds, but sufficient to pass personal estate, 
devised freehold estates away from his heir, and 
gave him a legacy, the (piestion arose whether the 



and the freehold estate, which desci-nded to him in iitegted. 
consecpieiice of the devise away from him being in¬ 
operative, and it was clearly settled that he would 
not be obliged to elect (/),—unless the legacy were 
given to him with an express condition that if he 
disputed or did not comply with the whole of the 
will he should forffiit all benetit under it (//). On 
the other hand, if the will was prop rli/ ntksfed for ) Will pro- 
thc devise of freehold estates, and the testator 
tempted to thereby dispose* of ajtfr-pvrchf^ed lands, 
which previous to the Wills Act, i Viet, c. 26. he 
could not etfectually <lo, tluMi the heir taking any 
personal estate under the will was bound to elect 
between that persiuial cstat<i and such after-pur 
chased laiiils so ineffiectually attempted to be disposed 
away from him (rj. And again, in cases Avhere 
a testator having real estate in both England and ((/) Election, 
Scotland makes an English will devising his lauds 
in both countries (in idfec^t) to Ins children, and the 'ievisoi by 

... , . . 1 1 1 1 • English >oU, 

Will not being operative as regards the lauds in 
Scotland, the eldest son beejomes (strictly speaking) 
entitled thereto as the testators heir-at-law, the 
courts have held that the eldest son is put to his 
election between tlie ojicrative devises and bequests 
to him contained in the will and tlic real estate in 


(d tShaidon v. Goodrich, 8 Ves. 4S1. 

(u) Houghton v. Houghton, 2 Ves. Si. 12 

(v) Schroder v. Schroder, Kay. 57S. 

Q 
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or foreign Scotland coming to him by descent (x). So also, 
rally!’ when a testator was possessed of real estates in 
England and of other real estates in the island of 
St. Kitts, and by a will <luly attested fur the real 
estates In England (but which was inoperative by 
the law of St. Kitts for the real estates in St. Kitts) 
devised his real estates both in England and in 
St. Kitts to his heir-at-law for life, the eoiirt held 
that the heir-at-law was put to his election (//). 

(c.) Election Where the Dower Act (3 & 4 Will. IV. c. 105) 
To dower""-"^^ did not apply, that is, in the case of all widows 
(ot.) At law,- married on or before the ist January 1834, a widow 

express woids. • i i i i i • i i 

(b) lu equity, might at law be put to her election by express words 
worXorneces- botwcen her doAver and a gift coiderred on her (z ), 
tion ill equity she might be put to her election by 

manifest {i.e., necessary) implication, demonstrating 
the intention of the donor to exclude her from her 
le<^al ritdit to dower; but this intention Avoiild not 
Necessary be implied unless the instrument contained pro- 
frmn toucX essentially inconsistent with the right to dower, 

rcnce of gift to The (lucstion therefore Avas, whether the gift Avas 
gift of other inconsistent Avith her right to dower as Avell, and it 
Xteiit°wSi settled, that a devise (although to herself) of 

her right of of tlic lands of Avliicli slic Avas doAvable, Avas 

not inconsistent Avith her claim to doAver out of the 
remainder (a); and that a devise of lands (out of 
which the widoAV was dowable) on trust for sale, Avas 
not inconsistent with her claim to doAver out of 
those lands, even though the interest of a part of 
the proceeds of the sale was given to her (b) ; and 
the mere gift of an annuity to the testator’s widow, 
although charged on all the testator’s property, was 


{x) Brodie v. Barrie, 2 V. & B. 127; Orrelt v. Onrll, L. K, 6 Ch. 
App. 302. 

(y) Demr v. Maitland, L. R. 2 Eq. 834. 

(z) Nottley v. Palmer, 2 Drew. 93. 

(а) Lawrence v. Lawrence, 2 Vern, 365. 

(б) EUie V. Lewit, 3 Hare, 310. 



ELECTION. 


243 


not inconsistent with her right to dower (c); and, in Example of a 
fact, the only provisions in a will which were held 
to be essentially inconsistent with the widow’s right widow’s right 
to dower were provisions which prescribed to the 
devisees a certain mode of enjoyment which neces¬ 
sitated tlieir having the entire land, and which, of 
course, they could not have if the widow was to 
have assigned to her a third part of the land (c?). 

But under the recent iJower Act (where that Act Dower,— 
applies), any gift of the ch.iracter above exemplified. Dower Act, 
made by a testator to his widow, would defeat the 
widows dower altogether (e) without giving her any 
option to elect. 

Somewhat connected with this group of cases arc (/) Election 
such Ciises as tlie following, namely:—A. B. is en- 
titled to a fee-simple estate, and U. D. by his will 
gives A. B.’s estate to E. F., and gives to A. B. pro¬ 
perty of his (C. D.s) own, and also gives to G. H. 
other property of the testator s own. then the testator 
dies, and A. B. elects against the Avill and afterwards 
dies, leaving G. H. his lieir-at-law or universal devisee. 

The question in such a case is, whether G. H. be¬ 
coming derivatively entitled under A. B. is bound to 
elect, A. B. having already elected as aforesaid , and 
the courts have held, that ho is not. In like manner, 
if a wife elected against the will of a testator to keep 
her own estate-tail, her husband would not lose his 
curtesy in such estate merely because ho took the 
benefits given to him by the same will out of the 
testator’s own property (/), for the curtesy is a mere 
incident to the estate-tail of the wife {g). But where 
the derivation or devolution of interest happens before 


(c) Hoblich V. Hddick, 2 Y. & C. C. C. 19. 

(d) Batcher v. A'«np, 5 Mad. 61; Miall v. Brain, 4 Mad. 119 ; Bir^ 
mingham v. Kirwan, 2 ^h. & L. 444. 

(c) Thomas v, Howell, 34 Cli. Div. 166. 

(/) Cavan v. PvJJteMy, 2 Ves. 5^ ; 3 Vea. 384, 

{g) Orisdl v. Swinhoe, L. R. 7 Eq. 291. 
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The intention 
of the testatoi 
IS to be sought 
for. 


Where the 
testator has 
a limited 
interest, he is 
presumed to 
have given 
his own, and 
not to have 
attempted to 
give what was 
not his own 


ShutUeworth v. 
Greaiest—dk 
case of shares 
in a specified 
company. 


the original donee (who is called upon to elect) htis 
elected, the person or persons claiming through him 
are bound to elect; and for this purpose the titles of 
residuary legatees and of next of kin are to bo re¬ 
garded as one title (//). 

In order to raise a case of election, there must in 
all ^ases appear on the instrument itself a clear in¬ 
tention to dispose of that which is not the donors 
own; and if therefore the words used are capable of 
being otherwise satisried, no case for election will 
arise; e’.y., if a testator devises an estate in whicli he 
has a limited interest, the court will lean to that 
construction which will make him deal only with his 
limited interest, for every testator inuHl, jjrvjui /arie, 
be taken to “ have intended to dis])ose only of what 
he had a right or power to dispose of, and, in order 
“ to raise a ea.se of election, it must be clear that 
there was an int<mtion on the part of the testator 
“ to dispose of what ho ]ia<l not the right or power to 
“ dispose ” ( i). Wherefore, in >S 7 / uflinrorth v. Cimt irs (A*), 
where the wife of S. F. was the only child of A., and 
A. was entitled to certain shares in the Nottingham 
Canal, whicli shares upon ids death were transferred 
into the names of “ F. S. and wife,” the wife having 
become her father s administratrix; and F. S. wa.s 
afterwards, until his death, treated by the Canal 
Company as proprietor of tlie shares, and received the 
dividends upon them ; and by his will, lie be([ueathed 
what he called “all my shares in the Nottingham 
Canal Navigation,” and all his personal estate to 
tnistees, in trust for his wife for life, remainder over 
to his brothers and sisters absolutely; and ho had, 
in fact, no such canal shares at all, unless those so 


{h) Cooper V. Cooper, L, R. 7 H. L. 53. 

(t) Wintoar v, Clijton, 8 Ve G. M. k G. 651. 

(A.) 4 My. & Or. 35 ; Noys v. Moniaunt, 2 Vern. 581 ; Ifonywood v. 
Forster, 30 Ltav. 14. 
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transferred into the names of his wife and himself 
should bo considered his,—The court held, that the 
words of the will amounted to a bequest of the par¬ 
ticular shares before mentioned, and could not be 
otherwise satisfied, and that the widow was bound 
to elect. On the other hand, in Dimmer v. Pitcher (/), numw^r v. 
where a testator by his will “ bequeathed the rents 
“ of his leasehold houses, and the interest of all his 
“ funded property or estate,” upon trust for his wife 
for life, and after her decea.se, on trust to pay divers 
lega(jies of stock, an<l he had, in faet, no funded 
property at the date of his wdl, but there was at 
that date funded property standing in the joint 
names of himself and his wife. and the wife, after 
his death, claimed, by survivorship, the funded pro¬ 
perty standing in the names of her husband and 
herself; and it was contended that, as she took bene¬ 
fits under the will, she ought to be put to her 
election between those benefits and the funded 
property,—The court held, that the widow was not 
l)ut to her election ; consecjuently, she kept the stock 
which she took by survivorship, and also took the 
life estate given to her by the will : and this don- 
sion proceeded purely on this, that there was no 
comtat on the face of the will, that the testator 
was dealing with his wife’s funded property; he 
might himself at any moment before his o\\ti death 
have acquired funded property (consols being a very 
different thing from Nottingham Canal shares as 
regards facility of acquisition). And it must never Evidence 
bo forgotten, that parol evidence is not admissible 
for the purpose of raising a case of election; and in 
Clementson v. Gandy (?/?), whore parol evidence was e cate of 
tendered for the purpose of showing that the tes- * 


{l) 2 My. k K. 262; Uitichc v. Peter*, 4 K. & J. 437. 

(m) I Keen, 309; SfreU/on v. Bettf i Ves. Jr, 285; Honymod v. 
Foriter, 30 Beav. 14. 
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Persons under 
disabilities. 

(i.) Mamed 
women,— 
they elect as 
to land by 
deed acknow¬ 
ledged , and as 
to money, by 
direction of 
court on 
inquiry. 
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tatrix intended to pass, under a general bequest, 
certain property in which she had only a lifo-intorcst, 
supposing it to be her own absolutely, so as to put 
a legatee who had an interest in the property to his 
election, Lord Langdale ret’uscd to admit the evidence, 
observing, that ''the intcntioii to disjme must, in all 
" cases, a})pear hy the u ill alone” 

With regard to the inode of signifying one’s 
election, in cases where a person is required to 
elect, the same observations (without any material 
change) are applicable laa'c which were made above 
when considering the mode of signifying one’s recon¬ 
version. That is to say, Firstly, married women 
elect as to real cst.ite by <leed acknowledged. but 
where the court has seisin of the matter, an inquiry 
will, at least occasionally, bo dirccte<l as to which 
of the two interests is the more beneficial for them, 
and they ^vill then elect \vithin a limited time after 
the result of the inquiry (a); and of course, as 
regards their separate estate, they elect (being of full 
age) like any male adult,—va/. where no restraint 
on anticipation is annexed to tlusir separate estate; 
but where such restraint is annexed, if (under the 
circumstances) the married woman must elect (c), 
she would do so with the aid of the court, and by 
virtue of the provision contained in the Conveyan¬ 
cing Act, 1881, s. 39, under which the court, with her 
consent, may for this purpose lift off the restraint. 
And as regards personal estate (not being separate 
estate), a married woman would elect by deed ac¬ 
knowledged under Malins’s Act (20 & 21 Viet. c. 
57), wherever that Act is applicable; and when it is 
not applicable, then she elects under the direction 


(n) Davit v. 9 Ves. 350; Wilder v. Pvjott, 22 Ch. Div. 263. 

(0) In re Vardon't Trusts, 31 Ch. Div. 275; Oibtm v. Way, 32 Ch. 
Div. 361. 
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of the court upon an inquiry (/?). But a iriarrieil 
woman may also in all cases elect out of court, that 
is to say, by her conduct, whereby she will be (in 
effect) estopped from denying that she has elected (q), 

—unless, scmhle, in cases where she is subject to the 
restraint in anticipation (r). Secondly, as regards (2) lafantB, 
infants, the practice is not quite uniform, being of tiii o7ageTor 
course adapted to the necessities of the case; e.u., 
in Streatfield v. Streatjichl (s), the period of election of court on 
was deferred until the infant came of age; but in 
other cases, there has been a reference to inquire 
what would bo most benoHinal to the infant (/), and 
the court luus elected upon the result of the inquiry 
being certified. And, Lastly, as regards lunatics, the (3) Lunatieg, 
practice is to refer the matter to a Mastt'r in Lunacy, l^^di*recU?n 
to report what would be most beneficial to the 

. inquiry. 

lunatic, and the court luis ch'ctcd upon the result 
of the inquiry; and the court will not defer the 
matter until the lunacy is superseded, unless, per¬ 
haps, where a sup(‘rsedeas is in prospect, and this 
jurisdiction extends even to lunatics not so found (//). 

Persons compelled to elect are entitled previously Privileges of 
to ascertain the relative values of the two properties 
between which they are called iqwn to elect (r); 
and for that purpose they may file a bill to have 
all necessary accounts taken and inquiries made (x ); 

ip) Cooper V. Cooper, L. R 7 H. L. 53. 

(7) Barrow v. Bairow, 4 K. ^ J. 409 ; IlVAfrr v. Pujott, 22 Ch. Div. 

263; Oreeiikill v. North British Insurance Co, 1893, 3 Ch 474; 

Williams V. Knight, 1894, 2 Ch. 421. 

(r) Cahill V. Cahill, 8 App. Ca. 420; Seaton \ Seaton, 13 App Ca, 

61; Harle v. Jarman, 1895, ^ Ch. 419 ; Bateman \. Paher, 1897, 2 Ch. 

223. 

(1) I L. C. 369. 

(<) Bigland v. Huddlestoiu!, 3 Bro. C. C. 285 n.; Ashhumham v. 

AshburnKam, 13 Jur. mi. 

(u) Wilder v. PigoU, Hupra. 

(v) Boynton v. Boynton, I Bro. C. C. 445. 

(«) Buttrecke v. Brodhurst, 3 Bro. 0 . 0 . 88; Leslie v. French, 23 
Ch. Div. 552. 
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and an election made under a mistake of fact will 
not be binding,—for in all cases of election, the 
court, while it enforces the rule of equity that the 
party shall not avail himself of both his claims, is 
anxious to secure to him the option of either, and 
not to hold him concluded by equivocal acts, per¬ 
formed perhaps in ignorance or under a misappre- 
wiiatis hension of the value of the funds (^). Where 
efSn,- election is to be inferred from the acts of the party, 
by conduct. tJ^^t is to say, in all cases of election by conduct, 
considerable difficulty arises in deciding what acts 
of acceptance or of acquiescence amount to an im¬ 
plied election; and this question must be determined 
(like any other question of fact) upon the circum¬ 
stances of each particular case, and not on any 
general principles of law, and if a party, not being 
called on to elect, continues in the receipt of the 
rents and profits of both properties, such receipt 
cannot be construed into an election to take the 
one and to reject the other, and if one of the pro¬ 
perties does not yield rent to be received, and the 
party liable to elect deals with it jis his own, as, 
for instance, by mortgaging it (particularly if this be 
done with the concurrence of the party entitled to 
call for an election), such dealing will be unavailable 
to prove an actual election as against the receipt of 
the rent of the other property (^); and of course, 
the acts from which an election is to be inferred 
must have been done with the intention of electing 
(a), and with full (or at least sufficient) knowledge. 


Election 
against in¬ 
strument,— 
where no 
election in 
fad 


A person who docs not elect within the time 
limited, when a time is limited, will be considered 
as having elected to take against the instrument 


(y) Wake v. Walce^ 3 Bro. C. C. 255 ; Kidney v. CouMmalter, 12 
Ves. 136, 

{z) Padhury v. Clarke^ 2 Mac. & G. 298. 

(a) Didm v. Packer, i Swanst. 380, 387. 
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putting him to his election {h ); but where no time 
is limited, it is difficult to lay down any rule as to 
what length of time will be binding on the party length of 
(c),—for although the court will not readily hold elude rig^huo 
him concluded by the mere lapse of time, still 
if he suffers specific enjoyment by others until it 
becomes inequitable to disturb their rights, he will 
bo concluded (d). 


(6) Fytche v. Pyteh, L. E. 7 Eq. 494. 

(c) Sopititk V. Manghan, 30 Beav. 235, 

(d) TilhiiU V. TtbhiUSf 19 Ves. 663. 
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CHAPTER XII. 

PERFORMANCE. 

Equity im- ‘ The (loctrine of performance is based upon the 
tion equity which imputes an intention to 

an obligation, fulfil an obligation; in other words, when a person 
covenants to do an act, and ho does some other act 
of a kind applicable to the performance of his cove¬ 
nant, he is presumed to have had, when he did 
such other act, the intention of performing his 
covenant; and there are two classes of cases in 
which questions of performance arise, namely: (i.) 
'Where there is a covenant to purchase and settle 1 
(lands, and a purchase is in fact made, but no settle-“i 
iment is made; and (2.) Where there is a covenant’ 
j to leave, personalty to A., and the covenantor dies 
i intestate, and property comes thereby in fact to A. 

L The first class of cases is exemplified and fully 
considered in Leckmere v. Earl of Carlisle (a). There 
Lord Lechmere, upon his marriage with Lady Eliza¬ 
beth Howard, daughter of the Earl of Carlisle, cove¬ 
nanted to lay out within one year after his marriage 
£6000, her portion, and ;^24,ooo (amounting in 
the whole to 30,000) in the purchase of freehold 
laifids in possession, in the south part of Great Britain, 
with the consent of the Earl of Carlisle and Lord 
Morpeth (the trustees), to be settled on Lord Lech¬ 
mere for life, with remainder (for so much as would 


1. Covenant 
to purohase 
lands, 
and land is 
purchased. 


(a) 3 P. Wms. 211; Oa. t. Talb, 80. 
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amount to ;£’8oo a year) to Lady Lechmcre for 
her jointure, with remainder to the first and other 
sons in tail-male, and with the ultimate remainder 
to Lord Lechmcre, his heirs and assigns for ever. 
Lord Lechmcre was seised of some lands in fee at 
the time of his marriage; and after his marriage, 
but without any consent on the part of the trustees, 
ho purchased some estates in fee of about £^00 per 
annum, some estates for lives, and some reversionary 
estates in fee expectant on lives; and contracted for the 
purchase of other estates in fee in imsession; and he 
then died intestate without issue, and without having 
made any settlement on any of these estates. Upon 
a bill being filed by the lieir-at-law of Lord Lech- 
mere for specific porformauco of the covenant, and 
to have the £^0,000 laid out as tlierein agreed, it 
was held that the freehold lands purchased and con¬ 
tracted to bo purchased in fee-simple in possession 
after the covenant, though with but part of the 
30,000, should go in part performance of the cove¬ 
nant ; but that the estates purchased previously to 
the articles, the leaseholds for lives, and the reversions 
in fee expectant on the estates for lives, should not go in 
part perfomiance of the covenant, for these latter could 
not answer the end of the articles like the fee-simple 
purchases in possession did; and the want of the 
trustees consent was of no consequence;- and the 
judgment concluded with these words:—“ Where a 
“ man is under an obligation to lay out 30,000 in 
“ land, and he lays out part as he can find purchases, 
“ which are attended with all material circumstances, 
“ it is more natural to suppose those purchases made 
“with regard to the covenant than without regard 
“ to it; for when a man lies under an obligation to do a 
“ thing, it is more natural to ascribe the purchase to the 
“ obligation he lies under than to treat the purchase as 
“a mere voluntary acC And besides the principal 
point established by this case, these further points 
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Dedudions may be deemed to have been established by it, that 

V. Carlisle is to say:— i. \Vhero the lands purchased are of 

value than the lands covenanted to be purchased 

I. Perform- settled, they will be considered as purchased in 

Mice may be ^ ^ tin i 

goodpj-o part periormance of the covenant. 2. Where the 
covenant points to a fvture purchase of lands, it 
cannot be presumed that lands of which the cove¬ 
nantor Avas already seised at the time of the covenant 
were intended to be taken in part performance of 
it. 3. It cannot be presumed that property of a 

3. Lands pur- different nature from that covenanted to be pur¬ 
suitable, do chascd by the covenantor Avas intended as a per- 

’ forrnance (h) And 4. Altliou^h by the settlement 

4. Trustee’s conseiit of th(‘ trustee is required, still the absence 
purchase- of that consoiit Avill iiot prcveiit the presumption ot 
imniatenai. performance from arising, if the other circumstances 

of the purchase arc favouiMble to such presumption, 
and so immaterial is the absence of the trustee’s 
consent that in one case (c) the doctrine of Lechmerc 
V. Earl of Curlislr Avas extended to a ca.se even where 
the covenant Avas to pay money to the trustees, (n he 
laid oat hy than in tlic purchase of land, and the 
covenantor himself purchased the land, and took a 
conveyance to himself of the fee, and died intestate 
Avithout havint{ made a settlement. 

Covenant to observed, that a covenant to settle 

settle does lands generally is a mere specialty debt, and Avill 
lien on lands not Create a specific lien on the lands afterwards 
purchased. purchased; and, consequently, such a covenant will 
not affect a purchaser or mortgagee of the lands 
even with notice (d). It might be othorAvise, hoAv- 
ever, if the covenant was to acquire and settle 
certain specified lands, or, semble, if the covenant 


2. Previously 
purchased 
lands do not 
count. 


{b) Pennell v. Ilallett, Amb. 106. 

(c) Sowden v. Sowden^ i Bro. C. C. 582. 

(d) Deacon v. Smithy 3 Atk. 323. 
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was to settle ‘ specified lands already acquired by 
the covenantor (f:). And here we iny perhaps use- 
fully observe that, as regards the covenants to settle acquired pro- 
the after-acquired property of the wife, Avhich are Kcti^oi 
usually inserted in marriage settlements, these cove¬ 
nants bind that property in equity, but not as 
against a purchaser for value without notice who 
acquires the legal estate. Moreover, these covenants 
(unless the words thereof are clear to the contrary) 
operate only during the coverture when the wife 
is the survivor, although they may operate beyond 
the coverture when tin; husband is the survivor (/), 

And we may here also fiirtlier okserve, that although Rjgijt of cw^ut 
the case of following trust money into land pur- 
chased with portion of the trust funds has some fund^.-distin- 
resemblaiice to the case ol‘ performance properly so i»erforuiance. 
called, yet the two cases difier materially,—for in 
the case of performance, the husband is under an 
OBLKJATiox to purchase the land, while in the case • 
of following trust money, the husband is under no 
such obligation, and therefore all turns on the eir- 
cumstance that the purchase was in fact made with 
the trust money (;/). 


II. The second clas.s of cases in which (piestions ir. Covenant 
of performance arise is exemplitii'd by the covenant l>v 
of a husband to leave his w'ife a gross sum of money, , 

and througli ins death intestate she becomes cn- Distributions, 
titled to a portion of his personal property under 
the Statutes of Distribution, and iii such cases 
the question is w'hether such distributed share is 
a performance of the covenant, or whether she can 
claim both the distributive share and tlie money 


(c) Mornimjton \ Kcaw, 2 De G k J. 292 ; /« ir Propert'i Pin- 
cJiasr, 22 L. J. Ch 948. 

(/) Pkher V. >%irley, 43 Ch. Div. 290; Broughton v. Broughtm, 
1894, 3 Ch. 76. 

((/) Lench V. LtncJu lo Ves. 511; Frtnch v. Harrison^ 17 Sim. 111. 
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(i.) When bus 
band's death 
occurs at or 
before time 
when the 
obligation 
accrues, distri¬ 
butive share a 
performance 


Blandif v. 
WidviorCy— 
a case of an 
immediate 
intestacy 


Golds mid v 
Ooldsmid,— 
a case of 
a resulting 
intestacy. 


due under the covenant; and the answer to this 
question depends on the following distinction, that 
■ is to say • Firstly, if the death of the husband 
occurs at the time, or previous to the time, when 
the obligation ought, by the terms of the covenant, 
to be performed, her distributive share Avill be taken 
as a performance of the covenant pro tanto or in ioto, 
according: as that share is, on tlui one hand, less 
than, or, on the other hand, eipial to, or greater 
than, the sum duo under the (ovenant, and this 
was the decision in Bland// v. W id more (h ); and the 
reason given was that the covenant was to be taken 
as not hroJiCn, being merely a covenant on the hus¬ 
band’s part to leatr to his widow (and he had left 
to her) the amount specified in the covenant; and 
therefore, she could not come in first as a creditor 
under the covenant, and then for a moiety of the 
surplus under the statute, and in Gohhmid \. Gold- 
'<111 id (l) it was decided, on the authority of Blondy 
v. W id more, that where the trusts of a testators 
will failed, and his property became divisible as 
in case of intestacy, the widow’s distributive share 
under the statute was a performance of the covenant 
by the husband under the marriage articles, that 
his executors should, after his death, pay her a 
certain sum of money, for, as observed by Sir T. 
Plumcr, M.R., citing GarfJishurc v. Chalie (k), “ Where 
“a husband covenants to leave or to pay at his 
“ death a sum of money to a person who, independ- 
“ently of that agreement, and by the mere legal 
“ relation between them, will take a provision, the 
“ covenant is to be construed with reference to that; 
“and if tjie covenant is that the executors of the 
“ husband shall pay to the widow a given sum, and 
“in her character of widow, created by the same 

(A) 2 L. C. 291. 

{i) I Swanst 211, 

(A) 10 Veg. I. 
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“ marriage contract, she in fact obtains from the 

“executor or administrator that sum, the court is 

“bound to consider that as payment under the 

“ covenant. Thm are mt cam of an onlkary dtU; 

" (luring tk life of the hudxml, there is no breach of 

" the covcmnt, that is to say, no debt; the covenant is 

“to pay after his death, and tlie inquiry is not 

“ whether the payment of the distributive share is 

“a satisfaction, but a (picstion perfectly distinct, 

“ whether it is a periormance.” But, Secondly, r/hen (2 )Wbewlu^ 

the decease of the husband occurs after the obligation 

under the covenant has arisen, or, in other words, 

, , . . ctue«,dutnbu- 

after a brearh of such eorniant, the widow s distributive *ii»re not 
share is not a performance of the obligation; 
this was the decision in Ohirr v. BricUaml (/), where 
the husband’s covenant was to pay a sum mthin two 
years after the marriage, and he lived after the two 
years, and died intestate, leaving a larger sum than 
what he covenanted to pay, to devolve upon his 
widow as her distributive .share, and she was held 
entitled both to the money under the covenant and 
to her distributive share under the statute; for there 
was a breach of tk comiant before the death, and 
from the moment of such breach a debt accrued; 
whereas in the first class of cases, the obligation 
to pay did not accrue until the time at which the 
distributive share itself devolved. 


(() 3 Atk. 420. 
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Satisfaction 
supposes in¬ 
tention. 


I Of debts 
legacies. 


Presumption 
not favoured. 


CHAPTER XTTI. 


SATISF.VCTIOX. 


An importaut distiuctiou exists between satisfaction 
and performance ; for althoiigli satisfaction, like per¬ 
formance, supposes intention, still in satisfaction the 
thing done is something ditferent from the thing 
covenanted to be done, -and is, in fact, a suhtitntc 
for the thing covenanted to bo done; whereas in 
performance, tlic itltnitcil act which the party con¬ 
tracted to do is considered to have been done (a). 
The cases on satisfaction group themselves under 
four heads, namely, (i.) Satisfaction of debts by 
legacies. (2.) Satisfaction of legacies by subsequent 
legacies, (3.) Satisfaction of legacies by portions, 
and (4.) Satisfaction of portions by legacies. 

1 . Sati^facfiuii of ih'hf^ hy leyaru'.'^. —In this group 
of cases, the general rule* is, “ that if one, being in- 
“debted to another in a sum of money, does by his 
“ will give him a sum of money as great as, or greater 
“ than, the debt, without taking any notice at all of 
“ the debt, this shall be in satisfaction of the debt, 
“ so that he shall not liavc both the debt and the 
“ legacy ” (b), and this presumption is founded upon 
the maxim, Debitor non presnmitnr donare. But the 
presumption is not favoured by the court, and the 
court s leaning against the presumption has led it to 
lay hold of trifling circumstances in order to exclude 


{(i) Oohlxmld V. Gddmid, I Swanst. 211. 
(6) Talbot V, Shmoshury, Free. Ch. 394. 
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the presumption altogether. Thus—i. Words ordi¬ 
narily employed to grant a legacy sliow an intention 
of favour rather than an intention to fulfil an obli¬ 
gation, i.e., “ a legacy imports a bounty.” Therefore 
—2. If the legacy be loss than the debt, it has 
never been held to go in satisfaction, even 2>ro ianto 
(c). However—3. If the legacy be given simpliciter, 
and bo equal to the debt (d), also, if the legacy be 
given simplicitcr, and bo (jiraier than the debt [<’),— 
in either of these ciises, the legacy will be taken as 
a satisfaction of the debt, and in either of these 
cases, if the debt is afterwards discharged by pa}'- 
ment before the testators death, tlie legacy may be 
held to have ceased to be payable (y). 13 ut—4. No 
presumption of satisfaction wjll be raised where the 
debt of the testator was contracted subsecpiently to 
the making of the will,—for the testator could 
have had no intention of making any satisfaction 
for what was not at the time in existence (//); and 
the rule appears to be the same if the debt be 
created contemporaneously with the gift of the 
legacy (li). Also—5. Equity will lay hold of slight 
circumstances to indicate an intention that the 
legacy is not to go in satisfaction, ejj. (i.) Where 
there is an express direction in the will for payment 
of debts AND kfjacicSy the court will infer that it W'as 
the intention of the testator that both the debt and 
the legacy should be paid to the creditor ; and this 
is called the rule in Chanceys case (i),—a rule which 
it was generally supposed would not apply in the 


(c) Eaiticoode v. Vinltf 2 P. \Vma. 617. 

(d) Haynet v. Mico, 2 Bro. C. C. 130. 

(e) Talbot V. Shrewsburyt 2 L. C. 352. 

(/) Pankhurti v. Howell, L. R. 6 Ch. App. 136 ; OUlings v. Fletcher, 
38 Ch. Div. 373. 
id) Cranmer't Case, 2 Salk, 508. 

(A) Wiggins v. Horloek, 39 Oh. Div. 142. 

(i) I P. Wn.8. 408. 

R 


1 Legacy im¬ 
ports bounty. 


2. Legacy leas 
than debt. 


3. Legacy 
equal to, or 
greater than, 
debt. 


4. Debt con¬ 
tracted after 
will 


5. Circum¬ 
stances re¬ 
butting the 

f iresumptioii. 
I.) Direction 
in will for pay¬ 
ment of debts 
and legacies. 
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Direction to 
pay debts 
alone. 


(a.) Time for 
payment of 
legacy diffei- 
ing from that 
of debt. 


(3.) Contingent 
legacy. 


11 Satisfaction 
of legacies by 
subsequent 
legacies. 


case of a direction to pay debts alone {k\ —unless, 
semhle, the gift of the legacy followed on the direc¬ 
tion to pay the debts (/); it has been recently held, 
however, in Bradshaw v. Iluish (w), that a direction 
to pay the debts is of itself sufficient. And again,— 
(2.) Where tho time Hxed for the payment of the 
legacy is diffierent from the time when payment of 
the debt is demandablc, both debt and legacy will 
(as a rule) be payable (a),—unless where (0) the 
legacy is payable at an earlier date than the debt; 
and where no time is fixed for payment of the 
legacy (/>), the legacy (altlioiigh equal to or greater 
than tho debt), will not be deemed a satisfaction of 
the debt. Also—3. Where the legacy is of residue, 
or is otherwise contingent or uncertain, it will not 
be held a satisfaction of the debt (q), even of a debt 
due to a child (r),—and this is because a gift of 
residue is necessarily uncertain; and a bequest of 
residue to a wife even will not be a satisfaction of 
a debt due to her (5), being in a manner less than 
the debt (t). 

II, Satisfarhon of Infacies hij subsequent legacies .— 
In this group of cases the legacies may be either 


(it) Roicc V. llotoe, 2 I)e ii & Hrn 297, 298; Vote v. Willard, 
25 Beav. 568; Pinrhin v. Simms, 30 Bcuv, 119; Glover v. Hartcup, 
34 Beav. 74. 

(0 Wi^jgins v. Ifor’ofk, 39 Cli Div. 142. 

(m) 43 Ch. Div. 260. 

(n) Clarke v, Sewell, 3 Atk. 96; Haynes v. Mieo, I Bro. Cb. Ca. 129. 

(0) Wather v Smith, 4 325 

ip) In re Dowse, 50 L J. Ch. 285 , Calkam v. Smith, 1895, i Ch. 
515. 

(9) Barrett v. Beckford, l Ves. Sr 519. 

(r) Crichton v. Crichton, 1895, 2 Ch 853. 

(1) Devese v. Pmtet, l Cox, 188; Bartlett v. Oillard, 3 Ruas. 149. 

(d The Roman law used to hold, and English common-sense agrees, 
that a payment may be lest in any one of four ways, viz., re,^t.e,. In 
amount; loco,—Le., in convenience of place; tempore,—i.e., in time; 
and causd,—ie., in quality; and if the like distinctinns were familiar 
in English law, all the foregoing cases of the court’s leaning against 
satisfaction would be resolvable into one case, namely, a legacy of lets 
than the debt, 
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(i.) by the same instrument, or (2.) by different (i.) Under the 
instruments. And, Firstly, when legacies of quantity 
in the 8 a7ru instrument, whether a will or codicil, are 

. ^ , 1 /, legacies are 

given to the same person st?npliciter, and are of substitutive. 
equal amount, one only will bo good, nor will small 
differences in the way in which the gifts are con¬ 
ferred afford internal evidence that the testator in¬ 
tended they should bo cumulative (u) ; but if the ) Unequal 
legacies given by the same instrument are of unequal cu^’utive. 
amount, they will bo considered cumulative (v). 

Secondly, whore a testator by different testamentary (3.) Under 
instruments has given legacies of quantity simpliciier gtmraenta”— 

to the same person, the court, considering that he lejcaci^M, 

. ^ ® whether equal 

who has given more than once must primd facie or unequal, are 

mean more than one gift, awards to tlie legatee both 
the legacies; and in such a case it is immaterial 
whether the subsequent legacy differs or not in 
amount from the prior one (./’). But though the Unlew same 
legacies are in, different instruments, if they are not 
given siinpliciter, but the motive of the gift is ex- »»«ie8uin. 
pressed in each, and the same motive is expressed in 
each, and the same sum is given, the court considers 
these coincidences as raising a presumption that 
the testator did not by the subsequent instrument 
mean another gift, but only a repetition of tiie 
former gift (y). But the court raises this pre¬ 
sumption only where the double coincidence occurs 
of the same motive and the same snm in both instru¬ 
ments ; for if in either instrument there be, on the 
one hand, 7 W motive, or a different or additional motive 
expressed, and the sum be the same in both instru¬ 
ments (2); or if the same motive bo expressed in the 

(u) Greenwood v. Greenwood, i Bro 0. C. 31 n. 

(v) UooUy V. Hatton, i Bro. C. C. 390 n. , Yockney v. Hansard, 

3 Hare, 620. 

(js) Roek V. CaUen, 6 Hare, 531; Russell v, Dickson, 4 H. L. Caa, 

293- 

(y) Benyon v, Benyon, 17 Ves. 34. 

(*) Ridges v. Morrison, l Bro. 0. C. 388. 
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5ecM«,— 
where the two 
instruments 
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duplicates 

Extrinaio evi¬ 
dence,—when 
admissible and 
when not: 


Where the 
court raises 
the presump¬ 
tion,—evi¬ 
dence to con¬ 
firm instru¬ 
ment admis¬ 
sible. 


Where the 
court does not 
raise the pre¬ 
sumption,— 
no evidence 
to contradict 
instrument 
admissible. 


III. and IV. 
Satisfaction of 
legacy by por¬ 
tion, and vtce 
vend. 


different instruments, but the smns are not the same 
(«), the presumption will, in either case, be in favour 
of cumulation; but where the second instrument 
expressly refers to the first, or where by intrinsic 
evidence (b), or even by extrinsic evidence (c), it is 
shown to be a mere copy or duplicate of the first, 
it will so far ho held substitutional. And on the 
question of the admissibility of extrinsic evidence 
to show that legacies are or are not cumulative, the 
two following rules appear to hold good, namely:— 
(i.) That where the court itself raises the presump¬ 
tion against double legacies, such evidence is ad¬ 
missible to show that the testator intended, in feet, 
the legatee to take both,—for that is in support of 
the apparent intention of the will, and is in fact 
in restoration of the plain effect of the instrument, 
but (2.) Where the court does not raise any con¬ 
trary presumption, no such evidence is admissible 
to show that the testator intended the legatee to 
take in fact one only,—for that is in opposition to 
the will, and is in destruction of the plain effect of 
the instrument (</). 


III. The satisfaction (othenrise the ademptmi) (e) 
of a legacy by a subsequent PORTION , and, IV. The 
satisfaction of a portion by a subsequent legacy .—In 
both these groups of cases, the general rule may be 
expressed in words taken from the leading case of 


(а) Hurst v. Beach, 5 Mad. 352 ; Baby v. Miller, i E. & A. 218. 

(б) Fraser v. Byny, I Riias. k My. 90; Coote v. Boyd, 2 Bro. C. C. 
521; Currie v. Pye, 17 Ves. 462. 

(c) Hubbard v. Alexander, 3 Ch. Div. 738; Whyte v. Whyte, L. R. 
17 Eq. 50. 

(d) Hurst V. Beach, 5 Mad. 351 ; Hall v. Hill, i Dr. & War. 94 ; Lee 
V. Pain, 4 Hare, 216. 

(e) “ With reference to cases ... of a previous settlement and a 
subsequent will ... it is now quite settled, that there is no difference 
between the two cases, beyond the verbal difference that the term 
satisfaction is used where the settlement has preceded the will, and 
the term ademption where the will has preceded the settlement. In 
substance, there is no distinction between the principles applied to the 
two classes of cases."—(/ownfry v. Chichester, 2 H. k M. 159. 
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Vym V. Lockycr {/), as follows; “Where a parent 
“ gives a legacy to a child, not stating the purpose 
“ with reference to which he gives it, the court 
“understands him as giving a portion, and by a 
“ sort of artificial rule—in the application of which 
“ legitimate children have been very harshly treated, 
“ upon an artificial notion and a sort of feeling called 
“ a leaning against double portions—if the father 
“advances a portion on the marriage of that child, 
“ the portion is presumed to be an ademption of the 
“ legacy pro tanto or in toto, as the money advanced 
“is respectively less than, or etpial to, or greater 
“ than, the sum expressed to be given as a legacy." 
And in both groups of eases the following particular 
applications of the general rule hold good, that is to 
say:—Firstly, in tho ease of double provisions, the 
doctrine of satisfaction does not in general apply to 
legacies and portions to strangers, but only where 
the parental relation or its ecpiivalent exists. If, 
therefore, a person gives a legacy to a mere stranger, 
and then makes a settlement on that stranger,—or 
first agrees to make a settlement on that stranger, 
and then bequeaths a legacy to him,—the stranger 
is entitled in either case to claim under both instru¬ 
ments; and for the purpose of this doctrine, it is 
settled that an illegitimate child is in the eye of 
the law a stranger; and unless other circumstances 
are found than the bare relation of parentage “by 
nature," the illegitimate child is at liberty to claim 
a double provision (/y). But if a legacy (say, of 
residue) is given to be divided equally between or 
among children and strangers, and the children’s 
legacies are afterwards satisfied by portions, and the 
strangers (including the illegitimate children) also re¬ 
ceive advances, these last-mentioned advances would 


General rule, 
—one only 
payable. 


Rale does not 
apply as to 
legacies and 
portions to a 
stranger, in¬ 
cluding (for 
this purpose) 
an illegitimat 
child. 


Legacy to 
mixed class of 
children and 
strangers,— 
satisfaction 
of children’s 
shares,—eflfeot 
of. 


if) K My. & Or. 29 ; Pollock v. WorrtUl, 28 5 h. Div. 552. 
iff) Ex parte Pye, 18 Ves. 140. 
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effect, wheio 
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for same pur¬ 
pose. 


The presump¬ 
tion against 
double por¬ 
tions is 
founded on 
good sense 


not operate (it is true) as a satisfaction of the 
strangers’ shares of the residue; but neither would 
those latter shares be increased by the satisfaction 
of the children's shares (h), —for satisfaction has for 
its object equality between the children, and that 
object does not in such a case extend to augmenting 
the stranger^.* sliares. And again, oven in the case 
of strangers (including illegitimate children), if the 
legacy be given for a particular express purpose, and 
the testator advances money for the same purpose, 
that will be an ademption of the legacy (i),—but not 
if the purpose of the legacy is not specitied, although 
the purpose of the advancement is {k}. 

And, in passing, it may be observed that the pre¬ 
sumption against double portions, although it has 
been sometimes characterised as a hard and artificial 
rule, is really founded on good sense and justice; 
and in Suisse v. Loidher (/), Wigram, V.C., says of 
it:—“ The reason for the presumption against double 
“portions as between parent and child is this—a 
“parent makes a certain provision for his children 
“by will, if they attain twenty-one or marry; he 
“ afterwards makes an advancement to a particular 
“ child; the court concludes that by such advance- 
“ ment the parent intends that ho has satisfied, or 
“ in part .satisfied, in his lifetime the obligation which 
“ he would otherwise have discharged at his death; 
“ on the other hand, where there is no relation, either 
“ natural or artificial, of parent and child, the gift 
“ proceeds from the mere bounty of the testator; and 
“ there is no reason within the knowledge of the court 
“ for cutting down or for cutting out the gift, or why 


(A) Montefim v. OuedaUa, i D. Y. & G. 93; and Kirk v. Eddowei, 
3 Hare, 509 ; Meinertzhagen v. Walters, L. R. 7 Ch. App. 670. 

(i) Monck Monck, I Ball. & B. 303. 

(A) Pankhurst v. Hmdl, L. R. 6 Ch. App. 136. 

(1) 2 Hare, 435 - 



SATISFACTION. 


263 


“ the court should assign any limit to a bounty which 
“ is wholly arbitrary. The consequence is, as Lord 
“Eldon observed, that a natural child sometimes 
“ stands in a better situation than a legitimate child; 

“ but that is an accidental anomaly, and one which 
“ very rarely operates" ( 7 ?i). 

For the general rule applies, even in the case of The preiump- 
illegitimate children and of other strangers, if they 
be persons towards whom tlie donor has placed donor hat 

1 • IJ* . , Mil 1 • • placed himself 

himseli “ in loco pajrnt is ; and the only question is, m loco parentis 

What is signified by the words “ putting ones self in 
loco parentis / ” and to this question Foivys v, Mansfield 
(71) supplies the answer. In that case. Sir John rentut 
Barrington had by his will given £ 10,000 to one of 
his nieces, and had afterwards settled 10,000 on 
the marriage of the same niece; and the question 
was, whether he stood “ in loco parentis " to the niece, 
so as to bring into application the doctrine of satis¬ 
faction. Nov/ the niece was one of the daughters of 
Sir John s brother, Fitzwilliam, and the general rela¬ 
tions subsisting between the uncle and his nieces 
“were thus stated in the evidence: That Sir Fitz- 
“ william, in compliance with the w'ishes of Sir John, 

“resided near Sir John, in the Isle of Wight, and 
“maintained a more expensive establishment than 
“his (Fitzwilliams) income (which did not exceed 
“ £^00 a year) would allow of; that Sir John and 
“his brother lived on the most afiectionate terms 
“with each other; that for several years Sir John 
“ gave his brother £ 1000 a year; that ho took the 
“ greatest interest in his nieces, behaving to them as 
“a father and as the kindest of parents, and not 
“showmg more partiality to one than to another; 

“ that he frequently gave them pocket-money, and 
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“made them other presents, and occasionally ad- 
“vanced money to defray the expenses of their 
“clothing and education; that he allowed them to 
“use his horses and carriages, and had them fre- 
“ quently to dine with him, and that one or other of 
“ them wiis almost constantly staying at his house; 
“ that he was consulted as to the appointment of their 
“ masters and governesses, and as to the marriages of 
“ such of them as were married; and that on the 
“ plaintiffs marriage the terms of the settlement were 
“ negotiated between the plaintiff and Sir John and 
“ their respective solicitors, without any interference 
“ on the part of Fitzwilliam.” And upon these facts, 
(he Lord Chancellor Cottenham hold that Sir John 
had placed himself loco parentis'" to this par¬ 
ticular niece, observing:—“The authorities leave in 
“ some obscurity the meaning of the phrase, ‘ putting 
“one’s self in loco parentishut it clearly has reference 
to “ the office and duty of malinej provision for the child, 
“The rule, both as applied to a father and to one in 
'"loco parentis, is founded upon the presumed intention; 
“ a father, ep., is supposed to intend to do what he is 
“in duty bound to do~namely, to provide for his 
“ child according to his means; and a stranger who 
“ has assumed that part of the office of a father may 
“ be supposed to intend the same thing; and the cir- 
“ cumstance of his having so acted towards the child 
“as to raise a moral obligation to provide for it, 
“affords a strong inference of an intention on his 
The parent of “ part to do SO; and the cncumstance that the child has 
be\iive^ ^ father alive with whom it resides and by whom it is 
“ maintained, affords no inference against such intention!" 

It will be remembered that in the case of satisfac¬ 
tion of a debt by a legacy, equity leans most strongly 
against the presumption; but in the case of satisfac¬ 
tion of portion by legacy or of legacy by portion, the 
leaning of the court is all the other way; and the 


(3.) Leaning 
against doubh 
portions. 
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presumption therefore will not be repelled “ by slight 
“ circumstances of difference between the advance and 
the portion; ” nay, even material differences do not 
count when it is a question of the satisfaction of 
legacy by portion, or of portion by legacy. Thus, in 
Lord Durham v. Wharton (0), where a father by will 
bequeathed 10,000 to trustees, one-half to be paid 
at the end of three years, and the other half at the 
end of six years from his death, with interest in the 
meanwhile; and he declared the tnists to be for his 
daughter for life, and after her decease in trust for 
her children, as she should appoint by deed or will, 
and in default of appointment for all her children 
equally; and subsequently, on the marriage of the 
daughter, he agreed to give her 15,000, to be paid 
to the intended husband, he securing by the settle¬ 
ment pin-money and a jointure for his wife, and 
portions for the younger children of the marriage,— 

The £ 10,000 legacy was held to be satisfied by the 
£ 15,000 portion. Moreover, the same principle will samo princl- 
bo applied not only where, as in the above case, the 
will precedes the settlement, but where the order of 
events is, first, a settlement, secondly, a will; and this atiea«tin ’ 
was in fact the decision in Thijnne v. Glengall (p). In 
that case, a father having, upon the marriage of his 
daughter, agreed to give her a portion of £ 100,000 
consols, made an actual transfer of one-third thereof 
to the four trustees of the marriage settlement, and 
gave them his bond for the transfer of the remainder 
in like stock upon his death,—the stock to bo held 
by them in trust for the daughter’s separate use for 
life, and after her death for the children of the mar¬ 
riage, as the husband and she should jointly appoint; 
and afterwards, by his will, the father gave to two 


(0) 3 Cl. & F. 146; Tutsaud v. Tustaud, 9 Ch. Div. 363. 

(jj) 2 H. L. Caa. 131 ; Mayd v. Field, 3 Ch. Div. 587; BetJuU v. 
Alraham, 3 Oh. Div. 590, 591 n. 
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of tho trustees a moiety of the residue of his personal 
estate in trust for the daughter’s separate use for life, 
remainder for her children generally as she should by 
deed or will appoint,—Tho court held that tho moiety 
of tho residue given by tho will was a satisfaction of 
the sum of stock not actually transferred, being the 
portion thereof secured by tho bond; and tho court 
based its judgment on tho following ground:—“Equity 
“ leans against legacies being taken in satisfaction of a 
“ debt, but leans in favour of a provision made by will 
“ being in satisfaction of a imtUou by contract, feeling 
“ tho great improbabdity of a parent intending a 
“double portion for one child, to the prejudice gene-- 
“ rallg, as m the present case, of other children. In tho 
“ case of a debt, therefore, small circumstances of dif- 
“ ference between the debt and tho legacy are held to 
“ negative any presumption of satisfaction; whereas, in 
“ the case of jMrhons, small circumstances are disro- 
“ garded. So in the case of a debt, a smaller legacy is 
“not held to bo in satisfaction of part of a larger 
“ debt; but in the case of portions, it is held to bo a 
“ satisfaction pro tanto. In the case of a debt, a gift 
“of the whole or part of the residue cannot be a 
“ satisfaction, because it is said, the amount being mi- 
“ certain, it may prove to be less than the debt; but 
“ the reason given for tlie rule as applicable to debts 
“ cannot apply to portions; on tho contrary, as the 
“ residue must be supposed by the testator to have 
“ been of some value, it ought to be considered as a 
“ satisfaction either altogether or pro tanto, according 
“ to the amount.” 

Where settle- Where, however, the settlement precedes the will 
fint^^SoM and the trusts are dissimilar, the persons entitled 
It are*gu«i’^ Under the settlement are quasi-purchasers, and as such 
purdmm, cannot be deprived against their will of their rights 

with right to ^ i ° , 

elect between upon any presumed intention of the testator ; at the 
and the wSr^ utmost, they can only be put to elect whether to take 
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under the will or under the settlement; and the pre¬ 
sumption against double portions will, in such a case, 
be much more easily rebutted than where the will 
precedes the settlement; or, to use the words of Lord 
Cranworth in Chichester v. Coventry {q) :—“ When the 
“ will precedes the settlement, it is only necessary to 
“ read the settlement as if the person making the pro- 
“ vision had said, ‘ I mean this to bo in lieu of what 
“ I have given by my will; ’ but if the settlement 
“ precedes the will, the testator must bo understood 
“ as saying, ‘ I give this in lieu of what I am already 
“ bound to give, if those to whom I am so bound will 
“ accept it; ’ ” and, in fact, in the before-stated case 
of Thynne v. Glenyall, —the settlement in that case 
having preceded the will,—an inquiry was directed 
whether it was for the bencht of the daughter and 
her children to take under the will or under the 
settlement, and she was to elect accordingly. 

It is also to bo observed, that in Thynne v. Glengall 
the question of satisfaction arose only with regard to 
the untransfernd stock ; and, in fact, the principle of 
satisfaction does not apply at all as regards advances 
actually made upon a settlement or other advancement 
premously to the will (r). But it is otherwise when 
such advancement is made subsequently to the will; 
therefore, where a father bequeathed his residuary 
estate (which comprised his business of a bookseller) 
equally between his two sons and his three daughters, 
and subsequently assigned his business to his two 
sons, that was held to be a satisfaction of the son’s 
bequest (s) ; and when a person in loce) parentis gave 
a bond to A. for the payment to him of £ 1 0,000 on 
a day therein specified, and a few weeks before the 


(g) L. R. 2 H. L. 87 ; Bennett v. Houldsworth^ 6 Ch. Div. 671. 

(f) Wixivm V. Wation, 33 Beav. 574; Hatfield v. Minet^ 8 Ch, Div. 
136; and see Crichton v. Crichton, 1895, 2 Ch. 853. 

(1) Vickm V. Vickert, 37 Ch. 525. 


Satisfaction is 
only where 
both pro¬ 
visions remain 
tn fieri. 
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day he took A. into partnership with him, that was 
held to be a satisfaction of the bond (t). 

Apwintments Where the donee of a special power of appoint- 

under special . , -n i i i i 

power,-when iHcnt appoints by Will the whole hind equally among 
a satisfaction, afterwards appoints by deed a 

portion of the fund to one of such children exclu¬ 
sively, the iTile against double portions will not, in 
general, apply; and therefore the last-mentioned 
child (appointee by deed) will share also and equally 
with the whole class of children (appointees by 
will) (?/),—unless the appointment by deed has been, 
in fact, a mere anticipation of the share appointed 
by the will, and has been accepted as such by the 
appointee {v). 

The testator’s In all cascs of alleged satisfaction, the surround- 
auSgh’not circumstanccs (including the true construction 
express, but Qf ^he will) iiiiist bc Considered, and the intention 
may exclude fairly gathered therefrom (x). llius, m Chichester v. 
satisfaction. where a testator had on the marriage 

of his daughter covenanted to pay to the trustees 
of the settlement, three months after demand^ the sum 
of 10,000 upon the trusts of the settlement, and 
had paid interest thereon in the meantime, but died 
without having paid the principal sum; and by his 
will ho gave his property to trustees on trust, in the 
first place to pay his debts and legacies, and thereafter 
to divide the residue into equal moieties, and to 
transfer the same to his daughters,—The court held, 
that the gift by the will, on the true construction 
thereof, was clearly not a satisfaction of the testator’s 
covenant in the settlement; and that accordingly 


(t) Lawts V. Lawet, 20 Ch. Div. 81. 

(m) Ingram v. PapilUm, 1897, 2 Ch. 574. 

[v) Ingram v. PapiUon, 1897, W. N. p. 178. 

(x) WhitehmH v. Edwardif 37 Ch. Div. 683; GUlinns v. Fletcher,’ 
38 Ch. Div. 373. 

(y) 2 H. & M 159. 
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tho;i'io,ooo must be deducted from the t(! 5 stators 
assets before the residue was divided inUj moieties,— 
and, in fact, the true construction of the will may 
be said to be the primary consideration, and it is 
only with a view to arriving at the true construction 
of the will that the surrounding circumstances may 
be taken into account (z). 

It was for some tim<; an unsettled point as to Sumgi ven by 
whether, if the sum given by the second instrument 
was smaller than that i^iven by tlie first, the less sau^taction 

, , . . . ,>11 tanto. 

sum operated as a total satisfaction of the larger; 
and it was for a long time considered that the 
settlement of a smaller portion effected a complete 
ademption of a larger legacy given by a previous 
will; but in iy?/i v. Lodyrr (a) the true rule was at 
length established, that an advancement subsequent 
to the will, if less in amount than the sum given by 
the will, was to be considered a satisfaction tanto 
only 

Where a parent or husband gives a legacy to his Legacy to a 
child (J) or wife (c), to whom ho is already indebted, 
the case stands on the same footing as a legacy to 
any other person in satisfaction of a debt; hence a 
subsequent legacy will not, in the absence of inten¬ 
tion, express or implied, be considered as a satisfaction 
of the debt,—unless it be given siinplicUty, and be 
either equal to or greater than the debt ; and the 
presumption of satisfaction will also, in these cases, 
be repelled by any of those slight circumstances 
which take a bequest to a stranger out of the general 
rule (d). But where a parent, being indebted to his 


(«) Lacon ▼, Laeon, 1891, 2 Ch. 482. 

(а) 5 My. & Cr. 29; Pollock v. Worrall, 28 Oh, Div. 552. 

(б) Stocktn V. Stooken, 4 Sim. 152. 

. (0) Fowler v. Fowler, 3 P. Wins. 353 ; Cdt v. WUlard, 25 Beav. 
$ 68 . 

{d) CrkKt(m v. CriehUm, 1895, 2 Ch, 853. 
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Advancement 
to child to 
whom father 
is indebted. 


Debt owing h 
child to 
father,—for¬ 
given by 
father, is an 
advancement 


Extiinsic 
evidence,— 
question of its 
admissibility 
or non¬ 
admissibility. 


(i.) To vary ox 
contradict the 
plain effect of 
document, 


child, makes in his lifetime an advancement to the 
child upon marriage, or upon some other occasion, 
of a portion equal to or exceeding the debt, it will 
primd facie be considered a satisfaction (e); and in 
such a case it is immaterial that the husband or 
wife may be ignorant of the debt (/),—there being 
few cases whore a father will not be presumed to 
have paid the debt he owes to his son or daughter, 
when in his lifetime he gives her in marriage a 
■ greater sum than he owes her. Also, conversely, if 
a child is indebted to his father, and the father gives 
up the debt to the son and afterwards dies intestate, 
to the extent of the debt so forgiven the son is ad¬ 
vanced, and must bring the amount into hotchpot, 
before he will be permitted to share with the other 
children in the distribution of the intestate’s estate (y); 
but trivial sums paid by a father during his lifetime 
are not an advancement {h ); also, sums of consider¬ 
able amount even, may (under the special circum¬ 
stances of the case) be deemed no acfvancement by 
the father (i). 

The rule against double portions being a pre¬ 
sumption of law, it may, like other presumptions of 
law, be rebutted by evidence of extrinsic circum¬ 
stances, i e., evidence of facts not contained in the 
written instrument itself; and the rules on this 
subject may be gathered from the two cases of Hall 

V. Hill {k) and Kirk v. Eddowes (/). In Hall v. Hill, 
a testator, on the marriage of his daughter, and 
intending to provide a sum of ;^8oo as her portion, 

(e) Lawes v. Lawes, 20 Ch. Div. 81; OUlmgs v, Fletcher, 38 Ch. Div. 
373 - 

(/) Wood V. Briant, 2 Atk. 521; Plunkett v. Lewis, 3 Hare, 316. 

Ig) Blockley v. BlocJdey, 29 Oh. Div. 250; Oppenheim v. Schweder, 

W. N. 1893, p. 12. 

{h) Montague v. Earl of Sandwich, 32 Ch. Div. 525. 

(i) Crichton v. Crichton, 1895, 2 Ch. 853. 

{k) 1 Dr. k War. 94. 

{ 1 ) 3 Hare, 509. 
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gave a bond for that amount to the husband, pay- where there is 
able by instalments, part thereof to be paid during tion’ofuT' 
his life, and the residue upon his decease; and 
afterwards, by his will, ho bequeathed to his daughter extrinsic en* 
a legacy of ;^ 8 oo. Parol evidence was tendered on admTssTbie^ 
the part of the defendants to show what was the 
real intention of the testator; and the question 
being whether the parol evidence was admissible, 
the Lord Cliancellor said:—“ There is no doubt of 
“ the general rule, that xclien hj presumption you come 
“ to a construction against the apparent intention of the 
'' instrumenty that may he rehutted hy parol evidence; 

“ but hero the will gives a legacy to the daughter 
“ simply, and no presumption of satisfaction is raised 
“ by the laiv in such a case. I am asked, however, 

“ to insert in the will a declaration by the testator, 

“ that he means the legacy to be a satisfaction of 
“ the debt; and I am of opinion I can do no such 
“ thing!' On the other hand, in Kirh v. Eddowes (wi), (2.) 
a father bequeathed ;^3000 for the separate use of of 
his daughter for life, with ulterior trusts for her ^3^0 
children; and subsequently ho gave the daughter presumption of 
and her husband a promissory note for a 500. Ihe to that effect, 
defendants, in order to show that the ;^ 5 ,oo was 
intended as a satisfaction ptro tanto of the legacy of ^imwsibie,— 
i^3000, tendered parol evidence of the declarations Eddowa. 
of the testator at the time of handing over the note; 
and the question being whether these contempo¬ 
raneous declarations were to be admitted, Wigi’am, 

V.C., held, that the evidence was admissible, and on 
the following grounds:—“ If a second instrument 
“ do not in terms adeem the first, but the case is 
“ of that class in which, from the relation between 
“ the author of the instrument and the party claim- 
“ ing under it, the law raises a presumption that the 
second instrument was an ademption of the gift hy the 


(m) 3 Ha. 509; In re Applehee, Leve&on v. Beales, 1891, 3 Ch. 422. 
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'‘instrument of earlier date, evidence may be gone 
‘4nto to show that such presumption is not in 
“ accordance with the intention of the author of 
“ the gift, and where evidence is admissible for that 
''purpose, counter-evidence is also admissible. In such 
“ cases, the evidence is not admitted on either side 
“ for the purpose of proving in the first instance with 
“ what intent either writing was made, but for the 
“purpose only of ascertaining whether the PRESUMPTION 
“ which the law has raised be well or ill founded. . . . 
“The evidence does not touch the will, it proves 
“ only that a given transaction took place after the 
“will was made, and proves what that transaction 
“ was, and calls upon the court to decide whether 
“ the legacy given by the will is not thereby 
“ adeemed.” 
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CHAPTER XIV. 

ADMINISTRATION OF ASSETS. 

Where a testator dies indebted, liavini^ disposed of Administra- 

, . . V ” tion, 

his divers properties among divers persons, it olten 
becomes material to consider the order in which, and 
sometimes the extent to which, his several properties 
are applicable in or towards the licpiidation of his 
debts. Every description of the testator’s property,! 

/whether it be real or whether it bo peisonal estate,' 

1 is of course now liable for the payment of his debts 
but for various reasons, some of them historical, and 
others of them merely natural, certain properties of 
a deceased testator are liable before others. 

The property of a testator (or intestate), regarded Assets, 
in the light of its liability to answer the debts of 
the deceased, is called assets; and assets are either 
legal or equitable ,—legal assets comprising such por- i. Legal 
I tions of the property as were and are available at 
] law for the payment of the debts, and with which 
' accordingly the executor or administrator was and 
,iis chargeable as such in an action at law by a- 
j creditor of the deceased, and equitable assets coin-ta. Equitable 
prising such portions of the property as were andi^®®®^®' 
jure available only in a court of equity; so that the 
true distinction between legal and equitable assets 
is that which was laid down by Kindersley, V.C., 
in Cooh Y, Gregson (a), namely, “ that the distinction 
refers to the remedies of the creditor, and not to the 


(a) 3 Drew. 549, 
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“ mture of the property; and whatever assets the court ^ 
“ of law would, in a creditors action, charge the executor 
“ with, must be regarded as legal assets . . . that is 
“ to say, every item of property which the executor 
“has a right to recover, or which vests in him 
“ merely viriute officiC 

Legal and The distiuctioii between legal and equitable assets 
W8ete,-im- was formerly of much more importance than it is 
SSmchon importance consisting in this, viz., that 

between,^for- , out of legal assets the specialty debts were paid 
present. before the simple contract debts, while out of equi¬ 
table assets these two different species of debts were 
payable pari imsu, without any priority the one over - 
- the other. Also, where the court had to deal with! 
a mixed fund of legal and equitable assets, and ' 
specialty creditors by virtue of their legal priority 
had exhausted the legal assets, the court, on the 
ground that he who seeks equity must do equity, 
would marshal the equitable assets in favour of the 
simple contract creditors, by paying thereout the 
debts of the latter up to an equality with the specialty 
creditors, before proceeding to a pari passu distribu- 
' tion of the residue of the equitable assets {h\ How¬ 
ever, the distinction between legal and equitable 
assets latterly lost much of its importance, Hinde 
Mmer s Act (c) having abolished the priority of 
specialty over simple contract debts (c), in the ad¬ 
ministration of the legal assets of deceased persons 
whose deaths happened on or after the ist January 
1870; and the Supreme Court of Judicature Act, 
11875, introduced a still greater equality in the pay- 
i ment of debts, in the case of people dying insolvent 
• on or after the ist November 1875. The distinction 
between legal and equitable assets is, however, still 

{h) Plunkett V. Pemm, 2 Atk. 290; Bain v. Saddler, L. R. 12 Eq. 
570 ; and Bee AMey v. AMey, 4 Cli. Div. 757. 

(c) 32 & 33 Vict. c. 46. 
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of some importance, that is to say, in the following Piesentim- 
respects, namely:—(i.) In determining whether 
• executor or administrator is entitled to retain his tmction. 
own debt (whether simple contract or specialty) out 
’ of the assets; and (2.) In determining, 8 mUe, the t 
extent of the execution available for the creditor | 

(plaintiff in an action),—for when the court of law is 
sittmg as such, that is to say, when the creditor’s - 
action is a purely legal action, the legal execution 
would, semUe, still be against the legal assets only; * 

» while if the action was properly framed as an equi- 
; table action, the execution or equitable relief would, ' 

! semhle, extend to the equitable assets as well as to 
‘ the legal assets. 

In cases which do not fall within Hinde Palmer’s The order of 
Act, that is to say, in the case of persons dying before pTvment 0/^^ 
the 1st January 1870, the following was the order 
in which the different species of debts were payable regards death* 

1. £ 1 1 L before 32 k 33) 

out 01 legal assetsVict. c. 46. 

1. Debts due to the crown by record or specialty (d). 

2. Debts to which particular statutes give priority 
(e), e.g., income-tax (/); poor-rates (g) ; the amount 
due to a Building Society from the estate of its 
secretary,—in respect of his defalcations (h) ; and the 
amount due to a Savings-Bank from the estate of 
its actuary (i), or to a Friendly Society from the 
estate of its treasurer (J), —in respect of moneys re¬ 
ceived and not paid over. 


{d) Att.‘Oen. v. Leonard^ 38 Ch. Div. 622. 

(e) 17 Geo. II. c. 38, s. 3; 58 Geo. Ill, c. 73, sa. i, 2 ; 4 & 5 Will. 
IV. c. 40, a. 12 ; 18 & 19 Vict. c. 63, a. 23. 

(/) Re W. J. Henley Co , Limited^ 9 Ch. Div. 469. 

(^jf) Fiiher v. Shirley, 43 Ch. Div. 290. 

(h) Moon V. Marriott, 7 Ch. Div. 543. 

(z) Jones v. Williams, 36 Ch. Div. 573. 

(/) In re Miller, Ex parte Official Rweiver, 1893, ^ Q- 32; 59 & 
60 Vict. c. 25, a. 35 ; and distinguish Ex parte Fleet, 4 De G. & Sm. 52 ; 
Hagon v. Aberdein, W, N. 1896, p. 154. 
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^ ' 3. Judgments against the deceased duly registered 

(k ); and unregistered judgments recovered against 
the personal representatives (/), but not mere orders 
to sign judgment {711). 

4. Recognisances and statutes. : 

5. Debts by specialty contracts, for valuable con¬ 
sideration, whether the heir be or be not bound (71),— 
arrears of rent service, even though the rent be re¬ 
served by parol, ranking equally (in the case of lands 
in England or Wales only) (o) with specialties (p); 

; and calls upon shareholders in the winding up of com-» 

' panics, being by statute (q) made specialty debts (r). - 

6. Debts by simple contract,—unregistered judg¬ 
ments against the deceased only ranking pari passu 
with debts by simple contract (5) , also, dilapidations. 

' stated by the Bishop under the Ecclesiastical Dilapi-' 
dations Act, 1871 (i), s. 34. 

7. Voluntary bonds; but if a voluntary bond had' 
been assigned for value, at any rate in the life of the 

.obligor, it would, in the administration of assets, 
have stood on the same footing as a bond originally 
given for value, that is to say, in the fifth group 
of debts (w). 


The order of By running together into one and the same group 
payment 0/^^ of debts the debts comprised in the fifth and the 
debts,-out of gj^th of the above-mcutioned groups, you obtain the 
assets, and also order in which the different species of debts were 


{k) Stats. 2 & 3 Vict. c. II ; i8 & 19 Viet. c. 15; 23 & 24 Vict. c. 
38, 88. 3, 4, 5 ; 27 & 28 Vict. c. 112, s. I. 

{ 1 ) Re WRliams, L. R. 15 Eq. 270; Hanson v. Stubbs, 8 Ch. Div. 
154; Smith V. Motgan, 5 C. P. D. 337. 

(m) Clifford V. Gurney, 1896, 2 Ch. 863. 

\n) 9 Co. 88 b. 

{0) Vincent v. Godson, 4 D. M. & G. 456. 

(jj) Skirreff V. Hastings, 6 Ch. Div. 610. 

(q) 25 & 26 Vict. c. 89, 88. 75, 76. 

(r) Buck V. Robson, L. R. lo Elq. 629. 

(«) Kemp V. Waddingham, L. R. I Q. B. 355 ; Van Oheluive v. 
Nerinckz, 21 Ch. Div. 189. 

(<) Wayman v. Monk, 35 Ch. Div. 583. 

(tt) Payne v. Mortimer, 4 De 6. & J. 447. 
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always payable out of equitable assets; and in cases (under the Act 
where Hinde Palmer s Act applies, the order last 
mentioned is also the order in which the different 
species of debts are now payable out of legal assets 
also,—the effect of that Act (wherever it applies) 
being to abolish in every administration action the 
distinction between legal and equitable assets, so far 
as regards creditors whether by specialty or by 
simple contract, but without prejudice to the exe¬ 
cutor’s retainer (y), and without prejudice to the 
crown’s priority (x). 

The priority above specified is that which is Executor may 
observed where the assets are applied in a due course cmiito^to 
of administration, but there is nothing to prevent 
an executor, even to the present day, paying one different de¬ 
creditor (although of an inferior degree) before any decreeor*^ 
other creditor (although of a superior degree), or 
even paying a statute-barred debt (y),—at least at. 
any time before decree in an administration action, 
when no receiver of the estate has been appointed 
or injunction obtained (c); and in order, therefore,, 

■ to prevent such preferential payment, it is necessary , 
either to obtain an injunction or tlie appointment of f 
a receiver in the action before decree, or else to 
' obtain a speedy consent decree for administration (a); 
and apparently now the injunction or receiver is the 
safer remedy, an administration decree, which was 
formerly a matter of right at the hearing (b), being 
no longer so, and the courts showing the greatest 
reluctance to make such a decree when a more par- 


(v) Job V. Job, 6 Ch. Div. 562 ; Wilson v. Coxwdl, 23 Ch Div. 764; 
Cedver v. La Hon. 31 Ch Div. 440 , Earp v. Briggs, W. N. 1894, p, 162. 
(x) In re Bentinck, Bentwcl v. Bentinck, 1897, i Ch. 673. 
iy) Bray v. Tojield, 18 Ch. Div. 551. 

(c) In re Baddiffe, 7 Ch. Div. 733; Vtbart v. Coles, 24 Q. B. D. 

364. 

(а) Hanson v. Stubbs, 8 Ch. Div. 154, 

(б) Orr Euing v. Orr Ewing, 9 App. Ca. 34. 
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or, until ticular order appears likely to suffice (c). Still the 
wi^n^ting ‘jUiere issue of an originating summons under Order 

Bummons, 'jy n jj^s the effect of instantly checking the 
involving the ' • , .? • 

question. executor so far as regards anything necessarily in¬ 
volved in the relief or question asked for or raised ( 
by the summons (d ),—but not as regards any other 
matter not necessarily involved therein (^): the 
court may, however, interfere, and of its own motion, 
to grant all due protection on (or pending the dis¬ 
posal of) such a summons (/). Also, where the 
will being disputed, the grant of probate is delayed, 
and an administrator pending that litigation has 
been appointed, any creditor may obtain a decree 
^ for administration against such administrator feadenk 
' lite, equally as if he were an executor who had duly 
obtained probate (y). 


I. Legal as¬ 
sets,—enume¬ 
ration of. 




It is not worth while to enumerate all the 
varieties of legal assets, but it may be usefully 
noticed here, that lands not charged with the pay- 
t ment of debts were for the first time made liable 
i for the payment of debts generally in 1833, and 
were made legal assets,—fdthoiigh to be administered 
only in equity)—by the statute 3 & 4 Will. IV. c. 104, 
which extended to deceased non-traders the remedy 
given in 1807 by the statutes 47 Geo. III. c. 74, 
and 11 Geo. IV. and i Will IV. c. 47, against de¬ 
ceased traders (^j, preserving, however, the rights of; 
cr^itors by specialty dn which the heirs were bound, 1 
and for that purpose providing that, in the admin- ^ 
I istration of the real estate made liable by the Act, i 
i such creditors should be paid in full in priority to * 


(c) Lane v. Lane, 25 Ch. Div. 66; Alexander v. Calder, 28 Ch. Div, 
457 ; Broion v. JBurdett, 40 Ch. Div. 244. 

(cf) Order Iv. Rule 12. 

(e) Whitaker v. Barrett^ 43 Ch. Div. 70. 

(/) Hunt V. Wenham, 1892, 3 Ch. 59. 

{g) In re Toleman, Westme^ v. Booker^ 1897, i Ch. 866. 

[h) Small V. Hedgeley, 34 Ch. Div. 379. 
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j simple contract creditors and to creditors by specialty) 

I in which the Jieirs were not bound; but Hinde 
Palmer’s Act (where it applies) has clearly now 
abolished this priority. Also, where a vendor dies 
before completion of the sale, the unpaid purchase- 
moneys are k^al assets receivable by his executor (i); * 
and estates autre vie are legal assets, although 
the executor may have to go into a court of equity 
to obtain them (/c); and the equity of redemption of) 
a sum of money charged on land (/), and of lease-, 
holds, is legal assets. 

Equitable assets arc of two kinds, being either (i) ii. Equitable 
Equitable assets which are so by virtue of their own vSl^of. 
nature and character,—these not being attainable 
by the executor virtute officii, and not being charge¬ 
able against the executor in an action at law by the 
creditor, or rather not having been so chargeable 
prior to the Judicature Acts, 1873-75, although,? 
semhle, the executor would now be chargeable with ( ^ 

them even at law if the action at law was properly ^ 
framed for obtaining equitable relief; or (2) Equi¬ 
table assets so created by the act of the testator. 

And the former of these two species of equitable i. Equitable 
assets consist of or comprise the following properties, turfof^pr^' 
namely,—(a.) ^operty over which the testator 
) exerc ised a general power of appointment (w); and of. 

' when the testator is a female, and being the donee (a.) Property 
of a general power, she exercises that power by her pfintfdb^’ 
i will, she renders the appointment property equi- e^e'cwfof 

^ /*i r tr J 1 general power. 

^ table assets for the payment of her own debts,—not 
j merely her ante-nuptial debts, but all her debts 
^ contracted with reference to her separate estate 


(i) Att.-Oen, v. Brunmng, 8 H. L Ca. 258. 
(A;) Chmty V. Courtenay, 26 Beav. 140. 

\l) Mutlow V. Mutiow, 4 De G. & J. 539. 
(ni) Pardo v, Bingham, L. R. 6 Eq. 485. 
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( 6 .) Separate 
estate of mar¬ 
ried women. 




2 Equitable 
assets by act 
of testator,— 
enumei ation 
of,— 


Charge of 
debts distin¬ 
guished from 
trust,— 


(i.) Ill a tiust 
for payment 
of debts, 
mesne rents 
to be re¬ 
tained ; 
seem, m a 
charge of 
debts. 


during the coverture (n)\ and (6.) The separate 
estate of a married woman; and it was only through 
a court of equity that the creditors of a married 
woman could at one time make her separate property 
available {o ),—and such property has, in fact (or at 
least prior to the Judicature Acts, 1873-75, had, in 
fact), no existence in the view of a court of common 
kw, unless so far as regards statutory separate 
estate : and even now the remedy obtainable in a 
court of law against the separate estate of married 
women, whether the same be statutory separate 
estate or the separate estate which Avas and is the 
mere creature of equity, is the equitable remedy, 
and the action at law must be properly framed for 
obtaining such equitable relief {p). 

As regards those assets which are equitable, only 
because so created by the act of the testator, these 
consist of or comprise, (i) Lands charged with the 
payment of the debts, and (2) Lands devised for such 
payment, and besides the difference in the order of; 
administration (7) to be hereafter noticed, there are 
two important distinctions between an express devise 
of lands on trust for the payment of debts and a. 
mere charrie of debts upon the lands. For, firstly, 
when lands are ilevised upon trust to pay the debts, 
the trust-devisee must retain the mesne rents and^ 
profits towards payment of the debts; but if the 
lands are merely charged Avith the payment of the 
debts, the person beneficially entitled to the lands 
takes for his oAvn benefit the mesne rents and profits, 


(/i) Wdkmjlihy-O'ihornc v. Ilolyoale, 22 Cli. Div. 238 ; Bell v. Stocker^ 
10 Q. B. D. 129, Turner v. Kiwj, 1895, ^ tJh. 361 
(0) Bruere v. Pemberton, cited as Anon., 18 Ves. 258 ; Owens v. 
Dickenson, Cr, & Ph. 48, 53 ; Murray v. Barlee, 3 My. & K. 209; 
In re Poole's Case, Thompson v. Bennett, 6 Ch. Div. 739. 

[p) Thompson v Bennett, 6 Ch. Div. 739; Bursill v. Tanner, 
13 Q. B D. 691; Bcott v. Morley, 20 Q. B. I). 120 ; Donne v. Fletcher, 
21 Q B. D, II. 

(g) JIarnwod v. Oylander, 8 Ves. 124. 
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I and is not liable to refund same unless and until 
i the sale proceeds of the lands prove insufficient for 
I the payment of the debts (r ); and in such a case, if > 

4he Linds devised are charged with legacies, the 
legatees are not entitled as against the charged 
'devisee to the back rents, even although the estate 
should prove insufficient tor payment of the legacies 
(s). And secondly, it was always the rule of equity, (2.) in a trust 
and under the Judicature Act, 1873, sect. 25, sub-sect. 

2, it is now a rule in all the courts, that (subject to 
any question as to the applicability of the Trustee 
Act, 1888, s. 8), as between an express trustee and 
/his resfi/i que tru 4 , no length of time is a bar {t)\ 

I while if the creditors have merely a charge upon 
the lands in their favour, tliey must look after 
themselves, for otherwise they would have been in a charge, 

^ barred after twenty years by the Statute of Limita- be^bamd^by^ 
tions, 3 A 4 Will. JV. c. 27 («), s. 40, and they would lapse of time. 

^ now be barred after twelve years by the present Real 
Property Limitations Act, 1874 (37 A 38 Viet. c. 

57), s. 8; and for a devastavit by executors the 
remedy is barred after six years {r). Also, under 
the Real Property Limitations Act, 1874, s. 10, as 
regards any sum of money or any legacy charged 
upon, or payable out of, any land or rent, whether 
at law or in equity, the twelve years limit of time 
for the recovery thereof is applicable, even although 
'the money-legacy should also be secured by an ex- 
, press trust (cc); and for this purpose, it makes no 
difference that the land is reversionary (?/). And as 1 
regards the statutes of limitation generally, it is to 1 


(r) BmoUs v. Hyatt, 38 Cli. Div. 609 
(«) Allen V. Lonystaffe, 37 Cli. Div. 48. 

(i) Hughes v. Wynne, T. & R. 309 ; Townshend v. Toivnsh nd, i Cox. 
29. 34 - 

(«) Jacquet V. Jacquet, 27 Beav. 332; Scott v. Jones, 4 Cl. & Fin. 
382. 

(v) Blahe V. Gale, 22 Ch. Div. 820; Roe v. Birch, 27 Ch Div. 622. 
(oc) Warhurtun v Stephens, 43 Ch. Di\. 39. 
ly) In re Owen, 1894, 3 Ch. 220 
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Statute- 

barred 

debts,—when 
they may or 
may not be 
paid by the 
executor. 


Effect of 
decree or 
judgment for 
administra¬ 
tion,—as re¬ 
gards statute- 
barred debts. 


Effect of 
acknowledg¬ 
ment of such 
debts; 


I be observed, tha t the statutes 21 Jac. I. c. 16 
! (simple contract debts), and 3 & 4 Will. IV. c. 42| 

; (specialty debts) bar the remedy only, but do not 
]extinguish the right, ix., the debt; but that the 
statutes 3 & 4 Will. IV. and 37 & 38 Viet, 
c. 57 (which both relate to moneys charged on 
land), not only bar the remedy, but extinguish the 
right or debt itself (z). Consequently, an executor,, 
or in fact any one else, may not pay a debt which 
has been wholly extinguished, and not merely the 
remedy therefor barred by the statutes 3 & 4 Will 
IV, c. 27, and 37 & 38 Viet. c. 57 («), but an' 
executor may, as we have seen,—and a trustee also^ 
may ( 5 ),—pay a debt barred by the statute 21 Jac. 
I. c. 16, or by the statute 3 & 4 Will. IV. c. 4^ 
and he is not bound to plead either statute in bar,— 
although, if he intends to rely upon it, he must* 
specially plead it; but after judgment for administra¬ 
tion, the executor may of course no longer volun¬ 
tarily pay a statute-barred debt, and any of the 
other creditors, or even the legatees or next of kin, 
may object to the payment of the statute-barred 
debt (r), other than the plaintiffs own debt (d); 
but if no one objected, the court would not itself 
have refused to pay the statute-barred debt (e). 
And further, a debt Avhich is statute-barred under 
the statutes 21 Jac. I. c. 16, and 3 & 4 Will. IV. 
c. 42, may be revived by a written promise to pay, 
or by a written acknowledgment made to the creditor, 
containing a promise to pay (/),—such acknowledg-j 
ment when given by one of several executors sufficing! 


{z) Sanders v. Sanders, ig Ch. Div. 373 ; LycU v. Kennedy, 18 Q B. 
D. 794 

(a) Go(ype v. Cresswell, L. R 2 Ch. App. 112. 

(b) Budgett v. Budgett, 1895, i Ch 202 

(c) Moodie V. Bannister, 4 Drew. 432 

(c^) Briggs v. Wtlson, 5 De G. M. & G. 21, 

(c) Aston V. Trollope, L R. 2 Eq. 205; Hunt v. Wenham, 1892, 
3 Ch. 59. 

if) Moodie v. Bannister, 4 Drew. 432. 
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ito bind the estate of the deceased, although not 
Ho bind the co-executors personally {g)\ but as 
j regards debts within the statutes 3 & 4 Will. IV. c. 

[27^ and 37 & 38 Viet. c. 37! if the debt be already 
extinguished by the statute, no acknowledgment can 
i possibly revive it (h), — but any admission of such or of the 
debt, made even to a stranger or third party, will such debts 
make the statute of limitations run afresh; scil if 
the debt has not already at the date of such admis¬ 
sion been actually barred and extinguished (i). Also, 
the statute ceases to run as from the date of the 
issue of the writ or originating summons for adminis¬ 
tration, in favour of all creditors not then already 
barred who come in and prove under the decree' 

(k ),—but this is now a little doubtful (/); and when Effect, if 
the estate is insolvent, and the administration there- solvent' 
of is within section 10 of the Judicature Act, 1875, 
no debt that is statute-barred may be paid in the 
administration,—for in that case the rules of bank¬ 
ruptcy are to prevail; and the executor may not 
< pay a debt upon which no action could be brought Debts not 
'for want of writing within the 4th section of the 
; Statute of Frauds (m) ; nor may he pay a debt 
I which the court has adjudged to be not recover- 
ij able (n). 

I Real estate (unless charged with debts) was not Joint liability 
j originally liable for the payment of any of the debts dliiree^uaer 
of the deceased testator, excepting only such debts 
as he had specially bound (himself and his heirs to 
pay; and even as regards such last-mentioned debts, 

((/) In re Macdonald, Dick v. Fraser, 1^97, 2 Ch. 181; 9 Geo. IV. 

c. 14, 8. I. 

{h) LyeU 'v, Kennedy, supra ; Sanders v. Sanders, supra. 

(t) Moodie v, Bannister, supra. 

{k) Sterndale v. Hankinson, l Sim. 393. 

{ 1 ) Bray v. Tofield, 18 Ch. Div. 551. 

(m) Field v. White, 29 Ob. Div. 358. 

(n) Midgeley v. Midgeley, 1893, 3 282. 



284 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


, the testator might (prior to the 3 Will, and Mary, | 
i c. 14) have defeated the creditor by devising the' 
1 lands to some person other than his heir whom! 
I alone he had bound; and the heir also might (prior» 
to the same statute) have sold away the lands which ' 
i had descended upon him,—in either of which cases, 
neither the lands so aliened nor the purchase-money 
so received were or was liable to the creditor; but 
by the statute just mentioned, and which is com¬ 
monly called the Statute of Fraudulent Devises, the 
devisee of the lands of a debtor who had so bound 
his heir was made liable jointly with the heir; and f 
;if either the heir or the devisee aliened the lands,! 
i the purchase-moneys received on the sale thereof were^ 

' declared liable for such debts (o ); and the creditor 
was still further protected against such alienations 
by the statute 11 Geo. IV. and i Will. IV. c. 47, by 
which it was (in effect) enacted, that an heir or 
devisee alienating the lands made the testator’s 
debts his own debts to the extent of the value of the ^ 
land so alienated (p). 

What amounts In Order to prevent the injustice which, previously 
to the statute 3 & 4 Will. IV. c. 104, many times 
^ resulted to creditors in consequence of a testator not 

having charged his debts upon liis real estate, courts 
of equity, by straining a little the ordinary rules of 
construction, laid it down as a rule in this class of 
; A general cases, that a mere general direction by a testator 
that his debts should be paid, effectually charged 
them on his real estate; and such rule of con¬ 
struction is still in practice in the courts, notwith¬ 
standing that the original occasion for it has either 
ceased altogether or been minimised {q). There are, 

(0) Hunting v. Sheldrake, 9 M. & W. 256; Wihon v. Kemhley, 
7 East, 128; Morse v. Tucker, 5 Haie, 79. 

[j>) Small V. Hedgeley, 34 Ch. Div. 379. 

(9) Legh V. Earl of Wairington, I Bro. P. C. 511 , Silk v. Prime, 
I Bro. C. C. 139. 
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however, certain exceptions to this general rule; for, Exceptions, 
firstly, where the testator, after a general direction i. where tea- 
for the payment of his debts, has specified a particu- specified a 
1^ fund for the purpose, “ the general charge by [una^or'^pay- 
“ implication is in such a case controlled by the ment of deUs. 
“ specific charge made in the subsequent part of the 
“will” (r) ; and secondly, where the debts are directed 2. where exe- 
I to be paid by the executors, who are not at the same 
I time devisees of the real estate (s\ the presumption devisees, are 

1 \ 1 i directed to pay 

I in that case is that the debts are to be paid exclu- the debts, 
jsively out of the assets which come to them as 
) executors. And here note, that a direction to raise, Debts to be 
money for payment of debts out of the rents rentg^anV^^ 
profits of real estate will authorise the sale or mort- profits,- 
gage of the estate for that purpose (t) ; and in such 
t a*case, the court inclines to directing a sale rather 
I than a mortgage, but will direct a mortgage where 
1 there are sufficient reasons against a sale (u ); but usually by 
an executor or trustee desiring in such a case to Ji^^Vby ^ 
make a mortgage, ought, for his own greater safety, mortgage, 
to obtain the direction of the court (v). And note, 
tliS a mere 'Umthority” to pay debts is not equivalent 
to a “ direction ” to pay them, and therefore will not 
create an implied charge on the real estate (a;). Lien on land 

I Note also, that where a person has a specific lien or byVfharge of 
charge upon the lands, his right of priority will not 
be affected by any such general charge of debts (y); 

I but neither debts by specialty, in which the heirs Neither spe- 
lare bound, nor of course simple contract debts, slm^Kn- 
constitute any lien or charge upon the lands {z \— 


(r) Thonm v. BritncU, 2 Ves. Sr. 313 ; Price v. North, I Ph. 85. 

(«) Cook V. Dawson, 3 De G. F. & J. 127. 

(<) BooUe V. Blundell, i Mer. 2^,2. 

(w) Metcalfe v. Hutchinson, i Ch. Div 591. 

(v) Cosser v. Cartwright, L. R 7 H. L. 731; Haldenby v. Spofforth$ 
I Beav. 390; Thome v. Thorne, 1893, 3 Ch. 196. 

{x) In re Head's Trustees and Macdowdd, 45 Ch. Div. 310. 

(y) Child V. Stephens, i Vern. loi, 103 

(2) Morley v. Morley, 5 De G. M. & G, 610; Kinderley v. Jervis, 
22 Beav. i. 
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are a lien on SO that a purchaser or mortgagee of the lands, even 
the lands , equitable mortgagee thereof (a), before any action 
for administration o{ the real estate has been in¬ 
stituted, would take free of all such debts, and would 
not be bound by notice thereof, or bound to inquire 
into the existence of such debts; but if an action 
but may be* ^r such administration has been commenced, and a 
come a hen decree has been made therein, or if (even before 

* decree) the action has been registered as a Us 'pendens, 

and in its purview it clearly extends to claiming; 
against the specific real estate, the purchaser or 
mortgagee would not be safe in completing his pur- 
chase or mortgage (b). 


Judgment As regards judgment debts, they have ceased since* 
an^whennot ^^^4 Constitute any lien upon the lands of the! 
and how, i debtor, unless execution has been sued out thereon- 

made a hen ? . 

on lands. and put m use; and it may be usefully stated here 
4&sWiii.and regarding judgment debts generally,— (i.) That, by* 
Mary, c. 20 statute 4 & 5 Will, and Mary, c. 20, s. 3, a 

judgment debt, unless docketed, had no preference- 
in the administration of assets, but ranked pari passu 
with simple contract debts, and the executor might 
therefore, without committing a devastavit, prefer 
23 & 24 Viet, any simple contract creditor (c). (2.) That, by the 

statute 23 & 24 Viet. c. 38, the protection which 
the executor had against undocketed judgments 
under the statutes of William and Mary, while that 
statute remained in force, was simply restored to 
him as against judgment debts remaining unregis- 
27&28Vict. . tered (d). (3.) That, by the statute 27 & 28 Viet. 

c. 112, a judgment debt, even although duly regis¬ 
tered, is no longer a lien upon the lands of the 


« (a) British Mutual Investment Co. v. Sm^rt, L. R. lo Ch. App. 567 ; 
Bdlamy v. Sabine, 2 Phil. 425; Oraham v. Drummond, 1896, I Ch. 
968. 

{b) Price v. Price, 35 Ch. Div, 297. 

(c) In re Turner, i B. & P. 307. 

(d) Van Qheluive v. Nerinch, 21 Ch. Div. 189. 



ADMINISTRATION OF ASSETS. 


287 


I debtor, unless execution has been sued out thereon (e), ^ 
i —either the legal execution by elegit and delivery of 
^ the lands thereon, or else the equitable “ relief in the 
i nature of execution " which results from the appoint-' 

1 ment of a receiver of the lands (/). (4.) That, by 51 & 52 Vict. 

,the statute 51 & 52 Vict. c. 51, the execution or^^^^* 
i receivership order must now be registered at the 
Land Registry in the register of “ writs and orders; ” 

*and (5.) That by the Sale of Goods Act, 1893 (56 
& 57 Vict. c. 71), s. 26, repeating the like provisions 56&s7Vict. 
contained in the Statute of Frauds, a judgment debt 
is no longer a lien on the goods of the debtor, unless 
execution has been sued out thereon, either the legal 
, execution by fi. fa. delivered to the sheriff, or the 
' equitable execution by rcceivorship order (y). Con¬ 
sequently, judgment debts (unless such steps as General effect 
aforesaid have been taken to constitute them liens) 
are not (at least as against purchasers and mort¬ 
gagees) in the nature of charges upon the property 
of the debtor, but are merely debts payable like 
other debts out of the personal estate and (upon 
that proving insufficient) out of the real estate in a 
due course of administration; but (as already stated) 
the commencement of an action for administration 
may give all debts (including therefore judgment " 

debts) the quality of a lien {h). 

By the Supreme Court of Judicature Act, 1875, Administra-^ ^ 
it is enacted, that “ in administration by the court .judicature , 
“ of the assets of any person who may die after the vict. ' 
“ commencement of the Act (^), aiui whose estate may < 5 - 77). b. 10. ^ 

(e) Uood'Barn v. Cathcart, 1895, 2 Ch. 411. 

(/) Anglo-Italian Bank v. Davies^ 9 Ch. Div. 275 ; lie Mersey Bail. 

Co., 37 Ch. Div. 610. I 

[g] Slater v. Binder, L R. 7 Exch. 95; FuggU v. Bland, 11 Q B. 

D. 711 ; Flegg v. Prentis, 1892, 2 Ch. 428; Tyrrell v. Painton, 1895, 

I Q. B. 202. 

(A) Price V. Price, 35 Ch. Div. 297. 

(i) Sherwen v. Selkirk, 12 Ch. Div. 68. 
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Bankruptcy 
rules appli¬ 
cable to the 
administra¬ 
tion of in¬ 
solvent 
estates. 


prove to he insufficient for the payment in full of his 
debts and liabilities'' (including the costs of the 
action for administration) (A’),—“ and in the winding 
“up of any company under the Companies Acts, 
“1852 and 1867, whose assets may prove to bo 
“ insufficient for the payment of its debts and liabi- 
“ lities and the costs of winding up,—the same rules 
“shall prevail and be observed as to the respective 
rights of secured, and* unsecured creditors, and as to 
debts and liabilities proiahle, and as to the valuation ' 
“of annuities and future and contingent liabilities' 
“ respectively, as may be in force for the time being 
“under the law of bankruptcy with respect to the 
“estates of persons adjudged bankrupt.” Accord¬ 
ingly, where an estate is being administered in the 
Chancery Division, and it either is from the first 
known to be, or in the course of the administration 
is shown to be, insolvent,— but not when it proves to 
be solvent (/),—the rules for the time being in force in 
the Bankruptcy Division are applicable to the ad¬ 
ministration of the assets:— {a.) So far as regards ‘ 
the relative rights of secured and unsecured credi- ’ 
tors; (h.) So far as regards the debts and liabilities' 
provable; and (r.) So for as regards the valuation of 
annuities and future and c.ontingent liabilities. 


(a) Secured And, firstly, as regards the relative rights of sc- 

Etnd unsecured ^ ^ 

creditors, cured and unsecured creditors,—The old rule in* 
inter se. Chancery was that a secured creditor might, in 
addition to his rights under his security, prove for' 
the whole amount of his debt against the general* 
•estate (m), but not of course so as to receive more 
than the full amount of his debt; but he will now 
have to elect between, on the one hand, resting on 


[k) Tarn, v. Emmerson, 1895, * 652. 

{^) Alcock V. I/enley, W. N. 1896, p. 154. 
(m) Kellock's Casey L. R. 3 Ch. App. 769. 
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r his security and compelling the trustee in the bank- 
i ruptcy to redeem him,—in which case he will not 
prove against the general estate at all; and between, 
on the other hand, realising his security and proving 
against the general estate for the deficiency (if any) 

(n), or else valuing his security (0 ),—and revaluing • 
it, if need be (p ),—and proving for the deficiency (q ); 
or he may surrender his security, and only in that 
case may he prove for the whole amount of his debt 
(r). A secured creditor is either a mortgagee, or a^secured 
judgment creditor who has obtained a charging orders 
I on stocks or shares (s), or who has obtained a gar- 
I nishee order 711st (t), or who has obtained the appoint- 
! meiit of a receiver by way of e(niitable “ relief in 
1 the nature of execution ” (it), and lias duly proceeded 
! under the order (y), or generally who has issued a ji. 

\fa., an eleyity or other legal execution, and has duly 
' followed up the same; but (at least in bankruptcy) 
j a receivership order or a legal execution, unless duly 
1 followed up, will not sudice (^r). The holder of a 
bill of sale, although unregistered, used to be a 
secured creditor (y), and if registered would of course 
still be one; but a landlord, in respect of his arrears 
of rent, is not a secured creditor within the meaning 
of the Bankruptcy Act, 1883, or of the loth section 


(») Quartermaine's Case, 1892, i Ch. 639. 

(0) Deenmj v Bank of Inland, 12 App Ca. 20 

(p) In re Newioii, ex parte National Provincial Bank, 1896, 2 Q. B, 

403- 

(q) King v. Cluck, 39 Ch. Div. 567. 

(r) Bankruptcy Act, 18S3 (46 & 47 Vict. c 52), 2nd schedule; h 
re Suclie <L' Co, I Ch. l)iv. 48 ; WUlUims v. Hopkins, 18 Ch. Div. 370; 
Couldery v. Bartrum, 19 Ch. Div. 394; In rc Arden, ex parte Arden, 
14 Q. B. D. 121. 

(a) Bagnall v. Carlton, 6 Ch. Div. 130. 

[t) Ex parte Joselync, in re Watt, 8 Ch Div. 327. 

(w) In re Shephard, 43 Ch Div. 131. 

(v) Ex parte Evans, in re Evans, 13 Ch. Div. 252; Croshaw v. Lynd- 
hurst Skip. Co., 1897, 2 Ch. 154. 

(x) In re Dickinson, ex parte Chan'inyton, 22 Q. B. D. 187; In re 
Potts, ex parte Taylor, 1893, 1 Q. B. 648. 

(y) Tadman v. D’Epincutl, 20 Ch. Div. 217. 

T 



290 THE ORIGINALLY EXCLUSIVE JURISDICTION. 

>^oi the Judicature Act, 1875 {^)> —landlord’s right 
, of distress not being a security until the right has 
Ibeen exercised by an actual seizure. 

(6. Debts and And sccondly, as regards the debts and liabilities 
provable! provable,—Under sect. 37 of the Bankruptcy Act, 

Sections/. all debts and liabilities, present or future, 

certain or contingent (other than damages for a 
tort, and other than debts and liabilities contracted 
with notice of an act of bankruptcy), to which the 
debtor is subject at the date of the receiving order, 
or to which he may before his discharge become 
subject by reason of any obligation incurred before 
the date of the receiving order, arc provable in the 
Section 30. bankruptcy; and, by sect. 30, the order of discharge 
releases the bankrupt from all debts and liabilities 
provable in the bankruptcy, other than the following, 
that is to say,—(i.) Debts due on recognisances; 
(2.) Debts due for oftenccs against the revenue; (3.) 
Debts due on bail-bonds given in respect of revenue 
prosecutions; (4.) Debts incurred by means of any 
fraud; (5.) Debts incurred by means of any fraudulent 
breach of trust; and (6.) Debts and liabilities for- 
Sectioii 150. borne by any fraud; and by sect. 150 the crown is 
Sections/. ► bound by the order of discharge. But, by sect. 37. 

any provable debt or liability (the value of which 
requires to be estimated) may be declared ly the court 
to he mcajoahle of fair estimation ,—and in that case 
' it ceases to be a provable debt, and will not be 
destroyed by the bankrupts discharge; but such 
declaration is indispensable if the debt or liability 
is not to be destroyed by the bankrupt’s discharge 
Section 40. {a). And, by sect. 40, all debts proved in the bank¬ 

ruptcy are to be paid jpari passu ,—other than moneys 


(2) In re Coal Consumers* Co., 4 Ch. Div. 625; Thomas v. Patent 
Lionite Co., 17 Ch. Div. 250. 

(a) Hardy v. FothergiU, 13 App. Ca. 
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of a Friendly Society {h) in the hands of the bankrupt 
as the duly appointed officer of the society (which 
are to be paid before all other debts whatsoever); 
and other than the following three classes of debts, 
which are to have priority over the other debts, and 
inter se are to be paid pan pasbu, that is to say,— 

(i.) Parochial rates and local rates generally, due 
from the bankrupt at the date of tlie receiving order, 
and which have within the twelve months next before 
such date become due and payable, also, assessed 
taxes, land tax, and property or income tax (not 
exceeding, in the whole, one years assessment), 
assessed on the bankrupt up to the 5 th day of April 
next before the date of the receiving order, (2.) 

Wages and salaries (not exceeding ^^50 in each case) 
of clerks and servants for the four months next 
before the date of the receiving order, and (3.) Wages 
(not exceeding ^^50,—now £2^ {c), —in each case) 
of labourers and workpeople for the two months 
next before the date of the receiving order {d). And, 
by sect. 41, an apprenticeship premium may (as to section 41. 
a reasonable part thereof) be repaid in full; also, by 
sect. 42, a landlord may distrain for (and thereby Section 42. 
be paid in full) arrears of rent (not exceeding for¬ 
merly one years arrears, but now six months’ 
arrears) (c), accrued due prior to the date of the 
order of adjudication; also, by sect. 38, a set-off is Section38. 
given in the case of mutual credits, mutual debts, 
and other mutual dealings between the bankrupt 
and the proving creditor (/). And lastly, by sect. 9|Section9. 
of the Act, no creditor of the bankrupt is to have, | 
in respect of any debt provable in the bankruptcy, 1 
any remedy against either the person or the pro-* 

(6) J<MM V. WUliams^ 36 Ch. Div. 573. 

(c) 51 & 52 Viet. c. 62,8. I; 60 & 61 Viet. c. 19. 

{d) 51 & 52 Viet. c. 62. 

(e) Bankruptey Act 1890 (5’ & 54 Viet c. 71), b. 28. 

(/) PalvMT V. Jbay (fc Som^ 1895, 2 Q. B. 618. 
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perty of the debtor, or is to commenco (unless with; 
the leave of the court) any action iu respect of such? 
Sectiottiso. -debt; and by sect. 150 the crown is bound by this 
provision, so far as regards its remedies against the 
property of the banki'upt (y); but a mortgagee’s 
remedy by foreclosure is not aft'ected by any of these 
provisions (h). 

Rules of proof It is to be obseiTod, however, that the i oth section 
thaYareTiir of the judicature Act, 1875, in speaking of “debts 
Cblncrry^^^ liabilities provable,” says nothing regarding the 
'''priorities'' of such debts and liabilities inter se\ 
and accordingly, although all debts (including even 
voluntary bonds) (i) arc now payable pari passa 
in the adininistration of an insolvent estate in the 
Chancery Division, just as in bankruptcy, yet in 
the adininistration in Chancery of insolvent estates, 
crown debts retain (in ettect) their priority,—not in¬ 
deed in bankruptcy (for the Act of 1883, unlike the 
former Act of 1869 (/j), expressly binds the crown), 
but in the administration of assets ( 1 ), also, a Savings- 
Bank still retains its priority for its actuary’s re¬ 
ceipts (m), and a judgment creditor still retains his 
priority {71), but local rates have no priority in 
Chancery by reason merely of sect. 10 ((;), although 
they may be otherwise entitled to priority; but as 
regards these rates (just as in the case of rent), if 
they are due in respect of an occupation subsequent 
to the death of the testator, they are of course not 


(y) In re Thomas, 21 Q. B D. 380. 

(/i) In re Champagne, W. N. 1893, p. 153. 

{i) Ex parte Pottinger, in re tStewart, 8 Ch. Div. 621; Hardy \. 
Farmer, 1896, i Ch. 904. 

{ 1 ) ‘Ex parte Postinaster-Genet'al, 10 Ch. Div. 595; Winehouse v. 
Winehouse, 20 Ch. Div. 545. 

{ 1 ) In re Oriental Bank, 28 Ch. Div. 643 ; In re West London Com- 
mevcial Bank, 38 Ch. Div. 364; Maritime Bank of Canada v. New 
Bmnswick, 1892, A. C. 437. 

(w) Jones V. Wi/liatns, 36 Ch. Div. 573. 

(n) In re Crowther, ex parte Ellis, 20 Q. B. D. 37. 

(0) In re Albion Steel and Wire Co,f 7 Ch. Div. 547. 
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debts or liabilities of the testator, but are debts of 
his executors, and therefore pavtblo in full by the 
latter (p). Moreover, sect. 10 of the Judicature 
Act, 1875, has not introduced into the administra¬ 
tion of insolvent estates in the Chancery Division 
the rules of bankruptcy as to the limitation of the 
landlord s right of distress for rent in arrear (rj), or 
as to reputed ownership (r), or as to the avoidance 
of voluntary settlements (.9), or as to the avoidance 
of executions for (now £20), where the sheriff 
has notice within fourteen days after the levy (/^). 

On the other hand, the rule in bankruptcy that Rulea of 
servants’ wages shall be paid in priority to all other bank^ruptcy 
debts is, by the loth section, extended to the winding 
up of a company (?t ); and, by the Preferential Pay- Chancery, 
ments in Bankruptcy Act, 1888 (?•), this preference 
has been for the future more unequivocally recog¬ 
nised both in bankruptcies and in the winding up 
of companies, not only as regards such wages and 
the salaries of clerks, but also as regards parochial 
and other rates, and as regards assessed taxes,— 
but not so as to affect debenture holders (x) or other 
secured creditors,—and these provisions are expressly 
made applicable to deceased insolvents, and therefore 
are applicable also in the administration of an in¬ 
solvent estate in Chancery, when the death happens 
after the commencement of the Act (?/); and the set¬ 
off or mutual credit clause in the Bankruptcy Act, 

(p) Marine Hydropathic Co.^ 28 Ch. Div. 470; National Arm Co.^ 

28 Ch. Div. 474; Norcliffe's Claim, 37 Ch. Div. 128; In re Blazer Fire 
Co., 1895, I Ch. 402. 
iq) Fryman v. Fryman, 38 Ch. Div. 468. 

(r) In re Crumlin Viaduct Worh Co., ii Ch. Div. 755; Oorring v. 

IrwtU Co., 34 Ch. Div. 128. 

(a) In re Gould, 19 Q. B. D. 92. 

(d WUko'nsea Brick Works Co., 16 Ch. Div. 337; In re Vron 
Colliery Co., 20 Ch. Div. 442 ; Predt v. Inman, 43 Ch. Div. 175. 

(w) In re Awociaiion of Land Financiers, 16 Ch. Div. 373. 

(v) 51 & 52 Viet. c. 62. 

(*) Richards v. Kidderminster Overseers, 1896, 2 Ch. 212. 
iy) Parkington v, Heywood, 1897, 2 Ch. 593. 
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iS 8 j, is applicable hi Clianccrj (:). Also, in the 
administration of an insolvent estate to which the 
Judicature Act, iS;;, applies, a creditor on the estate 
whose debt bears interest is not entitled to interest 
up to tlie dav of payment, but only (and at a rate 
not exceeding 5 per cent, per annum) (a), up to the 
date of the judgment for administration,—which, by 
virtue of the loth section of the Act, is equivalent 
to the adjudication in bankruptcy (1)); but if there 
is any surplus after payment of debts, then, under 
section 40 of the Bankruptcy Act, 1883, interest at 
the rate of 4 per cent, per aimiim on all debts, and 
at the rate of interest they bear on all interest-bear¬ 
ing debts (c), is payable from the date of the re¬ 
ceiving order; also, .so long as there are assets, 
creditors may come in and prove, not disturbing any 
prior dividend, in administration as in bankruptcy 
(d); and there is the like distinction in administra¬ 
tion as in bankruptcy between the principal admini¬ 
stration of assets and the administrations ancillary 
thereto in foreign coim^-ries (e). 

(c ) Valuation (c.) Thirdly, as regards the valuation of annuities 

of annuities, future and Contingent liabilities,—By section 37 
of the Act, the trustee in the bankruptcy is to make 
an estimate of the value of any provable debt or 
liability which does not bear a certain value; and 
on appeal from the trustee s estimate to the court, 
the court may (without a jury) assess the value, or 
may declare the debt or liability incapable of being 
fairly estimated, e.y., the value of an annuity payable 


(2) Green v. Smith, 22 Ch. Div. 584; Memy Steel Co. v. Naylor, 
9 App. Ca. 434 ; Sovereign Life Assurance v. Dodd. 1892, 2 Q. B. 573. 

(a) 153 & 54 Viet. c. 71, 8. 23; In re Fox, 1894, I Q. B. 438. 

[b) Boswell V. Gurney, 13 Ch. Div. 136; King v. Chick, 39 Ch. Div. 

567. 

(<>) 53 & 54 "Viet. c. 71,8. 23. 

(rf) Kicks V. May, 13 Ch. Div. 236. 

(e) Fames v. Hcuion, 18 Ch. Div. 347; Re Brietemann, 1894, P. 260. 
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to a female during life or widowhood (/) or dim 
\mt(i fiierit {g)y must bo estimated,—due weight being 
lof course given to the possibility of cesser during 
ftho life of the annuitant {h)\ and these rules apply 
in the administration of assets in Chancery (i); and 
to prevent such a debt or liability from being de¬ 
stroyed by the debtors order of discharge, it is 
necessary (as above stated) that the court should , ^» 
declare the debt or liability incapable of fair valua¬ 
tion (k). But note, that where an estate is insolvent, Admimatra- 
it may be wholly wound up in the Bankruptcy juris- tent estates,- 
diction ( 1 ),—the order in that behalf being made at 
any time after (or even now before) (m) the expira- Division, 
tion of two months from the date of the grant of 
probate or of letters of administration,—provided that ’ 

! a legal personal representative has been appointed (n), 
and no administration proceedings have meanwhile 
been taken in the Chancery Division; and in the • 

I latter case, such proceedings may be transferred (but ' 

■ not as a matter of course)—either on the application 
1 of a creditor (0), or without any such application (p ),— 
into the Bankruptcy Division (q ); and the proceed¬ 
ings may (even after decree) be transferred into the 
county court {r) ; and the last-mentioned court may and even in 
also, in lieu of ordering the payment of a debt by ^ebtoT 
instalments (with a view to a committal of the 
debtor), now make an administration order, or order 

(/) Ex parte Blakemore, 5 Ch. Div. 372; Ex parte Nadeuy L. R. 

9 Ch. App. 670. 

{g) Ex parte Neal, 14 Ch. Div. 579. 

(A) Ex parte Pearce, 13 Ch. Div. 262. 

(t) Hill V. Bridges, 17 Ch. Div. 342; and see Allen v. Sinclair, 1S97 
I Oh. 921. 

(jfc) Hardy v. Fothergill, 13 App. Ca. 351. 

(I) 46 & 47 Viet. 0. 52, s. 125. 

M S 3 & 54 Viet. e. 71, s. 21. 

(n) in re Sleet, Ex parte Sleet, 1894, 2 Q. B. 797. 

(0) Higgs V. Weaver, 29 Oh. Div. 236; Jones v. WJHams, 36 Oh. 

Div. 573. 

(l>) 53 * 54 Viet. 0. 71, s. 21. 

(9) Hardy v. Farmer, 1896, l Oh. 904. 

(f) AtUnsm v. Powell, 36 Ch. Div. 233. 
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Administra¬ 
tion in 
Chancery,— 
In a creditor’! 
action,— 

(a.) Personal 
estate: 

{aa ) In ordi¬ 
nary cases. 


to administer the estate, even during the lifetime 
of the debtor (s), staying all other civil proceedings 
against him (t). 

j In a creditors action for the administration of the* 

! personal estate, an account is directed of the debts! 
S generally and of the funeral expenses; and a further j 
! account is directed of the personal estate generally j 
j received or (in effect) received by the executor, andl' 
‘ of what is outstanding. The executor is allowed in. 
his accounts all his testamentary expenses (u ); also 
^all “just allowances,”—and neither of those need be^ 
specified in the decree for administration (v). After 
decree made, the executor should exercise his powers 
only with the sanction of the court (a;); and there¬ 
fore, in any case of difficulty, he applies at chambers 
for directions as to getting in the outstanding per¬ 
sonal estate; and he may, on such an application, 
obtain leave to bring or to defend an action. The 
debts to be paid in such an administration action 
include all debts (the liability for which was con¬ 
tracted by the testator) becoming due before the 
date of the Chief Clerk’s certificate (y); and the 
decree operates for the benefit of all the creditors 
who prove their debts under‘it; and mterest is 
computed on all debts down to the date of payment, 
—on those that carry interest at the agreed rate, 
and on the others at the rate of 4 per cent.; but ’ 
J the last-mentioned debts do not receive interest 
unless the assets are sufficient for the payment of) 

- the costs (z), and of the principal of all the debts,— > 


(«) 46 & 47 Viet. c. 52, 8. 122. 

(0 In re Franks 1894, I Q. B. 9. 

(w) Sharp v. Lush, 10 Ch. Div. 472. 

{v) Order xxxiii Rule 8. 

{x) Berry v. Oihhons, L. R. 8 Ch. App. 747. 

(y) Thomas v. Griffiths, 2 De G. F. & J. 563, 

(z) Tarn v. Emmerson, 1895, ^ 652. 
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including even any voluntary bonds, although in 
the hands of the volunteer (a ),—and of the mterest 
on the interest-bearing debts. But in the case of 
persons dying after the ist November 1875, and 
whose estates are insolvent, the court, as we have 
seen, administers the estate according to the rules 
in bankruptcy, and therefore allows interest on the 
interest-bearing debts only, and on these up to the 
date of the judgment for administration only (b ); 
and in such a case the plaintiff (creditor) gets his 
costs as between solicitor and client (c ),—as of course 
does also the executor (d). But in case the plaintiff (bb.) mere 
in the action for administration is a partnership fn 
creditor, and asks administration of the estate of a 
deceased partner, the judgment »ieclares, firstly, that 
all the creditors of the deceased are entitled to the 
benefit of the judgment; and secondly, that the sur¬ 
plus of the deceased partner’s estate, after satisfy¬ 
ing his funeral expenses and separate debts, was 
liable in equity at the time of his death to the joint 
debts of the partnership, without prejudice to any 
question as between the surviving partner or partners 
and the estate of the deceased partner; and then 
directs an account of the funeral expenses, of the 
separate debts, and of the joint debts, and an in¬ 
quiry what was the personal estate of the deceased 
(e); and for the purpose of the prosecution of the 
inquiries as to the joint debts, the surviving partner 
or partners must either be made parties to the action 
or be served with notice of the judgment for adminis¬ 
tration (/). 


(а) Oarrard v. Lord Dinorhen, 5 Ha. 213. 

(б) In re Summere, 13 Ch. Div. 136. 

(0) Wright v. Woods, 26 Ch. Div. 179; Wilkins v. Rotherhamf 27 Ch. 
Div. 703. 

(d) Moore v. Dixon, 15 Ch. Div. 566. 

(e) In re M‘Rae, 32 Ch. Div. 613. 

(/) Order xvi. Rule 40. 
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(6.) Real and 
personal 
estates. 


Decree or 
judgment for 
admmistra- 
tioD. effect 
of,—where 
assets appro- 
pnated. 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 

In an action for the administration of both the real 
, and the personal estates of the deceased debtor, after 
the accounts usual in a judgment for the admin-: 
istration of the personal estate only, the judgment 
proceeds to direct, that (in case the personal estate 
is insufficient) an inquiry shall bo made as to what 
real estates {scil. fee-simple estates) the testator was 
entitled to at the time of his death, and subject to 
what (if any) incumbrances thereon, and what are the ' 
priorities of such incumbrances, and then the judg¬ 
ment orders a sale of the whole or a sufficient part 
of such real estate, with the consent of such of the 
incumbrancers thereon as shall consent thereto, and 
subject to the incumbrances of those of them who 
do not consent to the sale; and the sale-proceeds 
are brought into court to the real estate account, and 
are afterwards applied in payment (according to their 
priorities) of the incumbrancers who consent to the 
sale, and subject thereto are applicable towards help¬ 
ing the personal estate to pay the costs of the action 
and the general debts of the testator (y). 

The common decree or judgment for the admin¬ 
istration of the personal estate of the deceased is a 
judgment against the personal estate, whensoever 
realised, in favour of all the creditors who come in 
under the decree; and when the decree extends, or 
by any subsequent order is extended, to the admin-1 
istration of the real estate also, the judgment operates ' 

' in like manner in favour of these creditors (h). And 
when by the Master’s certificate and the order on 
further consideration, or by any other certificate 
or order in the action, the creditors are found, and 
proportions of the assets are set opposite their names, 
so as to be appropriated for or towards payment of 


(^) Crosse v. General Investment Co.^ 3 De G. M. & G. 698. 
(A) Ashley v. Ashley, 4 Oh. Div. 757. 
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their individual debts, the sums so appropriated 
become the property of the specified creditors; and 
any subsequently accruing assets will (upon the 
principle of the judgment, which a single creditor 
might obtain at law, of assets quando acciderint) be 
appropriated in like manner, and in the like propor¬ 
tions, until the full amount of all the debts so 
specified, with interest thereon, is paid or provided 
for,—the order providing also for any other creditors 
who since the last appropriation may have come in 
and taken the benefit of the decree (i); and the 
statute of limitation ceases to run once the appro¬ 
priation is made (/;), and the amounts so appropriated 
become the property of the credit(^r-appropriatees (/); 
wherefore any amounts appropriated to individual 
creditors and never claimed by them do not become 
available, even at any distance of time, for the other 
creditors who come forward to claim payment,—for 
if A. leaves his money in court, it does not thereby 
become the property of B., and the fact that A. and 
B. are both creditors of one testator, C., can make 
no difference. But as regards unclaimed dividends, 
being dividends declared by and due from a company, 
the statute of limitations (six years or twenty years, 
as the case may be) begins to run as from the date 
of the declaration of dividends,—and the company 
is not a trustee of such dividends for the shareholders 
entitled thereto,—at all events, unless some special 
portion of the assets is appropriated to the unclaimed 
dividends and notice of such appropriation is given 
to the shareholders (la). 

The effect of an executor administering personal How aiid when 
estate under the direction of the court, or administer- ^ up^IlThe 


(i) Ashley v. AtMey, supra. 

{k) In re Dennis^ ex parte Dennis^ 1895, 2 Q. B. 630. 
(/) BarUett v. Charles, 45 Ch. Div. 458. 

(m) In re Severn^ dto. R. C., 189^ l Ch. 557, 
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beneficiaries 
to refund 
assets. 


Legatees post¬ 
poned to 
creditors. 


Order of 
liability to 
debts of the 


ing it after advertising for creditors and claimants 
under sect. 29 of the statute 22 & 23 Viet. c. 35, 
is to protect him personally against any claims (of 
which he has no notice) thereafter brought forward 
by creditors of the testator remaining unpaid; and 
such creditors must pursue their remedy (if any) 
against the residuary legatees or next of kin (n). 
But if the executor has administered the estate 
neither in the one nor in the other of those two ways, 
then he remains liable to any unpaid creditor,— who 
may accordingly sue him, in which case the executor 
will be entitled to call upon the residuary legatees 
or next of kin to refund (o ); or the creditor may; 
proceed against such legatees or next of kin, adding, 
or not adding (as he chooses) the executor as a co- ■ 
defendant (p). The creditor s remedy against the 
residuary legatees is, however, a purely equitable 
right, and the court will not enforce it if there are 
circumstances rendering it inequitable to do so (q). 

Legatees and devisees are of course postponed to 
creditors,—on the ground that a man must first do 
what is just before he attempts what is generous. 
On the other hand, legatees and devisees, as being 
expressed objects of the testator’s generosity or bounty, 
are respectively preferred to the next of kin and to 
the heir-at-law of the testator; and among legatees, 
residuary legatees are considered the least favoured 
objects of such express generosity,—although it is | 
otherwise with residuary devisees, for these latter ^ 
rank on the same level as other devisees (r); and 
from these aud such-like considerations, the courts 


(n) Thomas v. Griffiths^ 2 De G. F. & J. 555; Doughty v. Tovmson, 
43 Ch. Div. I. 

(0) Jervis v. Wdferstan, L. R. 18 Eq. 18. 
ip) Hunter v. Young, 4 Exch. Div. 256. 

(9) BlaJce V. Ode, 32 Ch. Div. 571. 

(r) Kidmey v. Coussmaker, 12 Yes. 154 • Hooper v. Smart, 1 Ch. Div. 
90 ; Roper v. Reper, 3 Ch. Div. 714. 
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have established in the administration of assets the different pio- 
following order in the liability to debts of the diffe- tesutor^^s 
rent properties (but as between such properties them- between such 

11x11* 1 1 • !• properties 

selves only) belonging to the testator at the time 01 themselves 
his decease, that is to say,— 

1. The general personal estate not bequeathed at 
all or by way of residue only. 

2. Real estate devised for the payment of debts. 

3. Real estate descended. 

4. Real estate devised specifically or by way of 
residue, and being at the same time charged with 
the payment of debts. 

5. General pecuniary legacies, including annuities, 
and including also demonstrative legacies which have 
become general. 

6. Specific legacies (including demonstrative lega¬ 
cies that have remained demonstrative), and real 
estate devised specifically or by way of residue and 
not being at the same time charged with debts. 

7. Personalty or realty subject to a general power 
of appointment, and which power has been actually 
exercised by deed (in favour of volunteers) or by 
will (s). 

8. Paraphernalia of widow. 

j The general personal estate, not bequeathed at all i. The genei-al 
j or by way of residue only, and which is in general es^ate.-pri- 
? le{j:al asse ts, is first liable ; but the testator may have 
exonerated it from its primary liability. Such ex¬ 
oneration may be either express or implied; e.g., if Question,— 
the testator has appropriated any specific part of his lYtefthr^t- 
personal estate for the payment of his debts, and has sonaity? 
also disposed of his general residuary personal estate, 
the part so appropriated will be primarily liable to 
the payment of the debts in exoneration of the 


{«) Spurling v. Rochfoi't, 16 Ch. Div, 18; Nicols to Nixey^ 29 Ch. 
Div. icx)5. 
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general residuary estate,—but in such a case, if the 
exonerated residue or any part thereof should lapse, 
the exoneration ceases to the extent of the lapse (t). 
Also, when it is attempted to exonerate the personal 
estate at the expense of the real estate, very clear 
language on the part of the testator is required; for 
in order to exonerate the general personal estate from 
its primary liability in such a case, he must show 
an intention, not only to charge his real estate but 
also to exonerate or discharge his personal estate; 
therefore, neither a general charge of the debts 
Answer,- Upon tho real estate, nor an express trust created 
bebotr^dis- by the testator for tho payment of his debts out 
^rlouaity and ^cstatc (?'), will bc Sufficient to exonerate 
a charge of the the personal estate from its primary liability to pay 
realty. ^ j^crsonal estato be given to some 

legatee, and more particularly if the articles given 
be specially mentioned, the indication thus afforded 
of the testator s wish that the personalty shall come 
clear to the legatee will, if coupled with such a 
charge as aforesaid, or with an express trust for pay¬ 
ment of the funeral and testamentary expenses or 
of the debts out of the real estate, be sufficient to 
exonerate the personalty (.^). In other words, an 
intention must appear to give the personal estate as 
a specific legacy to the legatee; and if this be the 
case, it will be exempt, and will be removed to that 
distant rank in point of liability in which all specific 
devises and bequests are held to stand (y). 

Exoneration f The primary liability of the general residuary 
estate to pay the testators debts used to 

(0 Kilford V. Blaney, 31 Ch. Div. 56. 

(m) Brydget v. PhiUtps, 6 Ves. 570; Tower v. Bouss, 18 Ves. 132; 
CoUina v. Jhbins, i De G. & Sm. 131. 

(v) Trolt V. Buchanan^ 28 Ch. Div. 446. 

{x) Lance v. AglionLy, 27 Beav. 65; Aldridge v. WaUiCourt^ I Ball 
& B. 312. 

(y) Broadbent v. Barrow, 31 Oh. Div. 113. 
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extend to the mortgage debts of the testator ; but from mortgage 
by Locke King’s Act {z) this rule was broken in wise^than*'^ 
upon, and the primary liability for mortgage debts 
was shifted from the general personal estate to the 17 & 18 vict. 
mortgaged estate itself, — that Act having enacted, king's Act), 
that, “ when any person shall, after the passing of 
“ the Act, die seised of or entitled to any estate or 
“interest in any lands or other hereditaments^ which 
“shall, at the time of his death, be charged with 
“ the payment of any sum or sums of money by 
“way of mortgage, and such person shall not by 
“ his will, or deed, or other document, hate signified 
“ any contrary or other intention, the heir or devisee 
“ to whom such lands or hereditaments shall descMid 
“or be devised shall not be entitled to have the 
f “ mortgage debt discharged or satisfied out of the 
, “ personal estate, or any other real estate of such 
I “ person; but the lands or hereditaments so charged 
“shall, as between the different iiersons claiming {a) 
through or umler the deceased person, be primarily 
“ liable to the payment of all the mortgage debts 
“ with which the same shall be charged,—every part 
“thereof, accordmg to its value, bearing a propor- 
“ donate part of the mortgage debts charged on the 
“ whole thereof; ” and the Act, unless excluded, ap¬ 
plies to every person claiming under a will, deed, 

^ or document dated on or after ist of January 1855; 

, but the Act has no application to an estate tail, for 
that descends per for mam doni (h). 

It is proposed briefly to consider—(i.) The law ap- (i.) state of 
plicable to cases not within the statute, and (2.) 

The effect and construction of the statute. And Xet^ 
under the law applicable to cases not within the 
statute:—(a.) The heir and also the devisee were 


(*) 17 & 18 Vict. c. 113. 

(а) Daere v. Patrickson, 1 Dr. & Sm. 186. 

(б) Anthny v. Anthony, 1893, 3 Gh. 498. 
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(a.) Personalty pnmd fade entitled to have the descended and devised 
kibiriXas^ realty exonerated from the mortgage debt, and to 
raoitgaged pgij Qf persoHal estate; and 

enmonere,oT if the debt had been contracted by the deceased 
exonerated, porsoh himself, this was reasonable enough,—for what 
went into the deceased’s personal estate should again 
come out of same. But the mortgaged estate might 
by express words have been de'vised cum onere^ or | 
the personal estate might have been otherwise 
exempted (c),—in either of which cases, the mort¬ 
gaged lands would have borne the burden of the 
(6.) Moitgaged mortgage debt, (h.) On the other hand, if the mort- 
inary debt was uot the personal debt of the deceased 

when mort- devisor or ancestor, but was the debt of a previous 
ancestral debt, owner of the mortgaged estate,—in other words, if 
the mortgage debt was an ancedml mortgage ,—the 
mortgaged estate was the primary, and the personalty 
was only the collateral, fund for its payment; conse¬ 
quently, the devisee or heir-at-law, as the case might 
be, would, as a general rule, take the devised or 
descended estate with the burden of the ancestral 
mortgage on it, and would not be entitled to call 
upon the personal estate for exoneration; and that 
again was reasonable enough. But if the ancestor 
Unless it had or devisor had adopted the debt as his own personal 
Ma^personaf debt, the Ordinary rule applied {d ); that is to say, 
the mortgaged estate was in that case entitled to 
exoneration at the expense of the personal estate; 
What was an but such an adoption was not readily inferred, the 
debCforths^ owncr’s adoption of the debt i for a particular purpose 
pui-pose? being such an adoption as would have deter¬ 

mined the rights of the beneficiaries inter se (e). 


(c) Tovmzend v. Mostyn, 26 Beav. 76 ; Newhouze v. Smith, 2 Sm. & 
Giff. 344. 

{d) Scott V. Beecher, 5 Mad. 96. 

(«) Evdyn v. Evelyn, 2 P. Wms. 659; Hedgez v. Hedgez, 5 De G. & 
Sm. 330; Swainzon v. Swainzon, 6 De G. M. & G. 648 ; Bond v. Eng¬ 
land, 2 K. & J. 44; Loozmore v. Knapman, Kay, 123. 
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And now by the effect of the Act, every mortgage (2.) state of 
is to be treated as if it were an ancestral mortgage, Locke^King^^ 

;unless a contrary intention is expressed; and copy- 
holds as well as freeholds are within the Act. Lease- and freeholds 
holds, however, were not within the Act (/); and Jrinlipai ac^^ 
accordingly an amending Act (y), commonly called 
the second amending Act, was passed for the purpose Leaseholds are 
1 of bringing leaseholds within it; and this amending amendiag^Act 
Act applied to any testator or intestate dying after ^^77. 

^e 31st December 1877 seised or possessed of or 
, entitled to any lands of loliatever temire. The words 
“ sums by way of mortgage,” occurring in the prin¬ 
cipal Act, apply of course only to a defined or speci¬ 
fied charge on a specified estate (h ); and these words 
extended of course to include equitable mortgages {%), 

They were held, however, not to apply to a vendor s 
lien for unpaid purchase-money (/j) ; consequently Vendor’s lien 
in the amending Act (/), commonly called the first amendi^ ^ 
amending Act, sect. 2, the word “mortgage” in the ^^“^377^^ 
principal Act was made to extend to such lien; and 
that Act having (by what appears to have been a 
curious oversight) spoken not of intestates but only 
of testators {m), the second amending Act has sup¬ 
plied this omission, so far as regards the vendors 
lien; and the charge to which a judgment creditor 
becomes entitled on the actual delivery of the land 
in execution is within the provisions of the Act (n),— 
unless the land is in entail (0). And where a mort- Rateable m 
gage is of a mixed fund of real and personal property, mortg^e^u 
the incidence of the liability under the Act is upon 


(/) Piper V Piper, i J. & H. 91; llill v. Wormdey, 4 Ch. Div. 665. 
(gf) 40 & 41 Vict. 34; Drake v. Kershaw, 37 Ch. Div. 674. 

(h) Hepworth v. Hdl, 30 Beav. 476. 

(i) Pembroke v. Friend, i J. & H. 132. 

(k) Hood V. Hood, 5 W. R. 747. 

( l ) 30 & 31 Vict. c. 69. 

(m) Harding v. Harding, L. R. 13 Eq. 493; Broadbent v. Groves, 
24 Ch. Div. 94. 

(n) Anthony v. Anthony, 1892, i Ch. 45a 
(0) Anthony v. Anthony, 1892, 3 Ch. 498. 


U 
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both the real and the personal property equally, and 
“Contrary or is 'pro mtd, — neither being exempt in favour of the 
Uon”m*prm- Other (p). Upon tho question, what is a ''contrary 
or other intention” within the meaning of the Act, 
bell, LC., the rule laid down by Lord Campbell in Woolsten- 
thought. ^ Woohtcncroft {q), to the effect that there 

must be both a discharge of the real estate and a 

The true rule personal estate, is not correct; and 

—it IS sufficient the corrcct rule is that laid down by Turner, L.J., 
personXwith TatJmm (r), to the effect that it is suf¬ 

ficient to show a discharge of the real estate,—for 
in 07 'der to take a case out of the Act, it is sufficient 
to show a contrary or other intention within the mean- 


out at the 
same time 
discharging 
the real, 
estate. 


Under 30 & 31 
Vict. c. 69, 
the intention 
to charge the 
personalty 
with the mort¬ 
gage debts 
must be ex¬ 
pressed or 
necessarily 
implied. 


ing of the Ad, not a contrary intention to any 
settled priiwiple of equity. Therefore, although a 
mere general direction by tho testator that his debts 
should be paid “ as soon as may bo ” (s), or that his 
debts should be paid by “ his executors out of his 
estate ” if), was no indication of a contrary intention 
within the meaning of the Act; yet where \\\q personal 
'estate was bequeathed on trust to pay (w), or subject 
to the payment of {v), debts, these words sufficiently 
indicated, under the principal Act, a contrary inten- < 
tion, and so restored the rule which was applicable 
before the Act. However, by the first amending 
Act, 30 & 31 Vict. c. 69, in the construction of the 
will of any person who may die after the 31st day 
of December 1867, a mere general direction that 
;the debts or all the debts of the testator shall be 
ipaid out of his personal estate, is no longer to be 
'deemed a contrary intention within the meaning of 


(p) Trestrail v. Mason, 7 Ch. Div. 655 ; AthiU v. AthiU, 16Ch. Div. 
211. 

iq) 2 De G. F. & Jo. 347. 

(r) II W. R. 475 ; Cdton v. Jloberts, 37 Ch. Div. 677. 

{$) Coote V. Lowndes, L. R. 10 Eq. 376. 

(0 Wodstencroft v. WooUtencrqft, 2 De G. F. & Jo. 347. 

(w) Moore v. Moore, i De 6. Jo. & Sm. 602, 

{v) Mellish v. Vallins, zJ.kH. 194. 
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the principal Act; but the contrary intention is to 
be declared by words expressly or by necessary 
implication referring to the testator s mortgage debts 
(x) ; and it follows, therefore, that the phrases “ my 
just debts,” “all my just debts,” and the like, will 
no longer suffice to show a contrary intention within 
the meaning of the principal Act,—for these words 
do not either expressly or by necessary implication 
imply “ mortgage debts; ” and even when a testator 
devises part of his real estate “ charged nevertheless, 

“ m aid of my permnal estate and in exoneration of my 
“ other real estate, with the payment of all my just 
“ debts'j these words arc not now sufficient to exonerate 
the mortgaged estate from the mortgage debt (y). 

The Acts we have been discussing, and ^vhich are Liability of 
sometimes called Loche Kinfs Jets, and sometimes the 
Beal Estate Charges Acts, do not, of course, affect the debts ^ 

--“1 1 i 1 • • 1 1 testator, and 

mortgagees themselves or their rights, and executors their pro- 

are therefore liable to provide out of the assets of 

their testator for all mortgage debts made by the 

testator himself or for which he is personally liable; 

and they will be liable, as for a devastavit, if they fail 

to do so before distributing the assets among the 

residuary legatees; and, apparently, no statute of 

limitations (unless, possibly, the Trustee Act, 1888, 

s. 8) will (without other circumstances combining 

therewith) protect them from their liability in this 

r^sjiect (z ),—for it was their duty to have made 

provision for the mortgage debts. Nevertheless, 

when a mortgage debt has been left unprovided for 

by the executors, they may be protected by the 

statutes of limitation combined with acquiescence 


(x) Nevymareh v. Storr, 9 Ch. Div. 12; EossUer v. Rossiter, 13 Ch. 
Div. 355. 

(y) QtUt V. True, 33 Ch. Div. 195. 

(2) Bowden v. Layland, 26 Ch. Div. 783; Bowles v. Ifyatt, 38 Ch. 
Div. 609. 
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on the mortgagee’s part (a ),—in which case, the 
mortgagee would only be able to proceed against 
Liability of the testator’s estate in the hands of the distributees, 
t^rSund^* icalling upon them to refund; and it is only right 
towardspaying exccutor sliould, in casos of this character, 

debts. be protected against the mortgagees claim,—for 
where an executor, Avith notice of a debt (6), as dis¬ 
tinguished from a mere liability (c), parts with all 
the assets amongst the beneficiaries without providing 
for such debt, ho has no right liimself to call upon 
the beneficiaries to refund, and the court will not 
favour the mortgagee even, in his endeavour to follow 
the assets in the hands of the distributees (rf). 

2. Landes ex- ^ Lands devised to pay debts, and not merely devised 

for payment of charged with debts, are liable next after the personalty 
tabk’aasets" (^) i cquitablc assets; and next after 

3. Realty de- them, come real estates Avhich have descended to the 

charged with debts (/); and these (as we 
have seen) are legal assets. Then come, fourth in, 
‘ order, real estates devised specifically or by way of 

4. Realty de- residue, and being at the same time charged with, 
with deS,^'\ debts; and these are liable pv raid (y), and are 

equitable assets, and debts are payable out of them 
Heir taking a fassu; and if the heir takes, by reason of a 
lapsed devise, lapse, land devised ’ charged with debts, the land so 
, . .. ^4 charged is (unlike lapsed personal estate) applicable 

payment of debts in the same order as devised 
estates, and not till after the real estates (if any) 
which have descended (/t),—that is to say, it remains 


(а) Blake v. Gale, 22 Ch. Div. 820. 

(б) Whittaker v. Kershaw, 45 Ch. Div. 320. 

(c) Jervis v. Wolferstan, L. R. 18 Eq. 18. 

(d) Blake v. Gale, 31 Ch. Div. 196. 

(e) Harmood v. Oglander, 8 Ves. 125. 

(/) Wood V. Qrdish, 3 Sm. & Giif. 125. 

(g) Irvin v. Ironmonger, 2 Russ. & My. 531. 

[h) Stead V. Hardaker, L. R. 15 Eq. 175 ; Jones v. Caless, 10 Ch. 
Div. 40; Kirk v. Kirk, 21 Ch. Div. 431; Eurst v. Hurst, 28 Ch. Div. 
159. 
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where it would have stood if it had not lapsed; and 
since the Act for the amendment of the law of 
inheritance (^), when land is devised to the heir, he Devise to hen 
takes not as heir, but as purchaser, and as such is purchaw!” 
placed in the same position in all respects as any 
other devisee of lands (k). And note, that a residuary a residuary 
devise is ranked upon a level with a specific devise 
(Q, although, of course, a residuary devise is now, for 
most purposes, a general devise. 

General pecuniary legacies are next liable, and 5- General 
are liable pro raid (m ); and by this we mean, of Fe^gS.^^ 
course, that the proportion of the personal estate 
which the executor would (but for the debts) set 
apart to meet these legacies is next liable; and so 
far as that personal estate is diminished by the debts, 
the legatees will be deemed to contribute to their 
payment, and will mter se abate proportionately. 

Next come specific legacies (71), and real estates 6 Specific 
devised specifically or by way of residue and not a^vi^es! 
being at the same time charged with the payment 
of debts (0 ); and these are liable raid to con¬ 
tribute to the payment of debts by specialty, in 
which the heirs are bound (p), and also to the 
payment of debts by simple contract, and by specialty 
in which the heirs are not bound (q); but any 
pecuniary legacies or portions charged on such de¬ 
vises do not contribute (r). 


(i) 3 & 4 Will. IV. c. 106. 

(A:) Strickland v. Strickland, lo Sim. 374. 

{ 1 ) Hensrmn v. Fryer, L. R. 3 Ch. App. 420; Lanceficld v, Iggulden, 
L. R. 10 Ch. App. 136. 

(wi) Clifton V. Burt, i P. W. 680; Headley v. Feadhead, Coop. 50. 
(n) Bidding v. Preston, i De G. & Jo. 438. 

(0) Mirehouse v. Scaife, 2 My. & Cr. 695; Milms v. Slater, 8 Ves. 
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(p) Tomhs V. Rock, 2 Col. 490; Oervis v. Oervis, 14 Sim. 655. 

(g) CoUis V. Robins, i De Q. & Sm. 131. 

(r) Saunders-Davies v. Saunders-Davies, 34 Ch. Div. 482. 
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7. Prowrty 
over waich 
testator has 
exercised a 
general power 
of appoint- 
meot. 


8. Widow’s 
paraphernalia. 


Retainer by 
executor,—its 
ori^n and 
limits. 


Real or personal property over which the testator 
has a general power of appointment, if and so far as 
he has actually exercised that power (s), whether by 
deed in favour of volunteers or by will, is the property 
next applicable for the payment of the debts; and 
in this case the property appointed will in equity 
form part of the appointors assets,—so as to be 
subject to the demands of his creditors in preference 
to the claims of his legatees or appointees (t). But 
for this purpose the testator must have shown a 
clear intention to make the property his own to all 
intents (21 ); and where any estate or property is so 
peculiarly circumstanced, as regards the testator, that 
it only becomes portion of his estate if he purports 
to dispose of it by his will, such estate or property 
will become assets for the payment of his debts if 
(and only if) he does so purport to dispose of it (^;). 
Lastly in order, come the paraphernalia of the 
testator’s widow,—she being preferred to all legatees 
and devisees, and ranking, in fact, in the order of 
preference next after the creditors of the deceased; 
and this is, for the reason that her paraphernalia, 
although liable to her husband’s debts, cannot be 
disposed away from her by his will alone. 

In the application of the testator’s assets to or 
towards the payment of his debts in the order above 
expounded and exemplified, the testator’s intention, 
expressed or presumed, is supposed to be the guide 
(x); but as regards the singularity next mentioned, 
viz., the executor’s retainer, it is uncertain whether 
the right depends upon intention at all,—the right 


(«) Fleming v. Buchanan, 3 De G. M. & G. 976. 

(t) Vaughan v. Vamderstegen, 2 Drew. 165; Spurting v. Rochfort, 
16 Ch. Div. 18; Scott V. Hanhury, 1891, l Ch. 298. 

(tt) Thurston v. Evans, 32 Ch. Div. 508; Coxen v. Rowland, 1894, 
I Ch. 406; and see Kelly v. Boyd, 1897, 2 Ch. 232. 

(v) Ashby V. Costin, 2[ Q. B. D. 401. 

(x) Talbot V. Frere, 9 Ch. Div. 568. 
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having arisen partly from the executor’s inability to 
sue himself {scil. in a court of law) for the recovery 
of his own debt («/), and the right existing in the 
case of legal assets only, and not also in the case 
of equitable assets Whatever the origin of the 
right of retainer, it is a right only inter 'pares, ie., 
as against creditors in an equal degree with the 
executor (a); and if, therefore, the executor is a 
simple contract creditor, he cannot retain as against 
specialty creditors (y), not even since Hinde Palmer’s 
Act (b). But the right, when it exists, is not lost 
I by a decree in an administration action (c), nor by 
payment of the fund into court (d); and it exists, 
. although the debt is a joint debt (e ); also, one 
executor may retain out of .i balance in the hands 
of both executors (/). The right exists also in 
favour of a married woman (executrix), in respect of 
moneys lent by her to the deceased,—although such 
deceased should have been her own husband, and 
the loan was made to him for the purposes of his 
business (y). Also, an administrator (equally with 
an executor) is entitled to the right Qi ); and the 
retainer may even be of the estate in specie (i ); and 
an executor (J) or administrator (k), who claims only as 
having been a surety for the deceased, may retain,— 
the right of retainer being in respect of debts (arrears, 
e.g., of an annuity) already accrued due, during the 


{y) Walters v. Walters, i8 Ch. Div. 182; International Marine Co. 
V. Hawes, 29 Ch. Div. 934. 

(2) Thompson v. Bennett, 6 Ch. Div. 739. 

(а) Laver v. Botham, 1895, i Q. B. 59. 

(б) Cd'Ver v. Laxton, 31 Ch. Div. 440; Earp v. Briggs, W. N. 1894, 
p. 162. 

(0) Campbell v. Campbell, 16 Ch. Div. 198. 

(d) Richmond v. White, 12 Ch. Div. 361. 

(e) Crowder v. Stewart, 16 Ch. Div. 368. 

(/) KenI V, Pickering, 2 Keen, i; Cambell v. Campbell, supra. 

(p) Crawford v. May, 45 Ch. Div. 499. 

( 4 ) Fofider v. James, 1896, i Ch. 48. 

(i) In re OULert, ex pa/rte QUbert, 1897, W. N. p. 174. 

(j) Jones V. Pennefather, 1896, i Ch. 956. 

(k) Adcock V. Evans, 1896, 2 Ch. 345. 
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No retainer m 
bankruptcy 
administra¬ 
tion. 


No retainer 
except out of 
assets come to 
the executor’s 
own hands. 


period of the administration,—but not in respect of 
mere liabilities as distinguished from debts (/). And 
note, that a receiver will not be appointed merely or 
chiefly for the purpose of defeating the right of re¬ 
tainer {m ); and conversely, money in court will not be 
paid out for the purpose of giving the right of retainer 
fi). However, the right does not exist if the estate is 
being administered in the Bankruptcy Division; and 
it is lost if the administration action pending in the 
Chancery Division is transferred into the Bankruptcy 
Division (o). The executor cannot of course retain 
out of moneys which he holds as a trustee only for 
the estate of the testator {p ); and he may otherwise 
be deprived of the full benefit of his retainer,—e.y., 
where he has assented to a composition {g ); and he 
cannot retain except out of assets come to his own 
hands, and therefore not out of assets (oven although 
legal) come to the hands of a receiver appointed in 
a creditor s administration action (r). And although 
an executor may retain a debt which is statute- 
barred, just as he may lawfully pay same (s), still 
he cannot retain a debt not evidenced in writing 
as required by the Statute of Frauds (where the 
proof of the debt is required by that statute to be 
in writing),—for he could not without a devastavit 
pay such latter debt {t). Also, the executor’s re¬ 
tainer is limited to such assets as come to his hands 
during his lifetime; but if, as regards such assets, the 


(i) In re Watson, Turner v. Watson, 1896, i Ch. 925; In re Binns, 
Lee V. Bvmis, 1896, 2 Ch. 584. 

(m) Molony v, Brooke, 45 Ch. Div. 569. 

(n) Trevor v. Hutchins, 1896, I Ch. 844. 

(0) Atkinson v. Powell, 36 Ch. Div. 233; Jones v. Williams, 36 Ch. 
Div. 573. 

{p) Talhot V. Frere, 9 Ch. Div. 568. 

{q) Beswkk v. Orpen, 16 Ch. Div. 202; Birt\, Birt, 2J Ch. Div. 604. 
(r) Latimer v. Harrison, 32 Ch. Div. 395. 
is) Stahlschmidt v. Lett, I Sm. & G. 415; Coomhs v. Coombs, L. R. 
I P. & M. 388. 
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executor asserts that right in his lifetime, his 
executors may afterwards insist upon the right (u). 
The retainer, when and so far as it exists, extends 
also to damages for breach of contract, when such 
damages are measurable (v). And here note, that 
an heir-at-law or devisee has no retainer out of 
lands which are made assets by the statute 3 & 4 
Will. IV. c. 104,—nor generally out of any lands 
whatsoever, except possibly in respect of a specialty 
debt in which the heirs are specially bound (x). 

In general, the limit of the executor’s liability is 
the assets of the testator which have come to his 
hands, or to the hands of any one on his behalf; 
but property will be deemed to have come to his 
hands if it is money owing by himself to the estate, 
or, semble, if it was his duty to have retained the 
amount thereof (as a debt owing to the estate) out 
of the share of the estate coming to the debtor as 
legatee (y),—for he is liable for what, but for his own 
“wilful default,” he might have received (z). But 
it is by no means easy to prove wilful default against 
an executor (a ); and in order to charge the executor 
as for wilful default, a case must, as a general rule, 
be made at the hearing; but provided the pleadings 
contain an allegation of wilful default (specifying one 
instance thereof at the least), then, if the allegation 
was not disproved at the hearing, and merely the 
ordinary administration judgment taken, that judg¬ 
ment may afterwards be added to, whenever the 
wilful default is made to appear,—by directing further 
accounts and inquiries to be taken and made on 


(m) Norton v. Compton, 30 Ch. Div. 15. 

(v) Loane v. Cdsey, 2 W. Bl. 965. 

(a;) Davidson v. lUidge, 27 Ch. Div. 478. 

ly) Akerman v. Akerman, 1891, 3 Ch. 2I2; Taylor v. Wadt, 1894, 
Ch. 671. 

(a) Joh V. Job, 6 Ch. Div. 562 ; Seotney v. Lomer, 31 Ch. Div. 38a 
{a) In re Stevens, Cooke v. Stevens, 1897, i Ch. 422; 1898, i Ch. 162. 


No retainer by 
heir or de¬ 
visee. 


Wilful default, 
—executor’s 
liability for. 
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that footing (b). Under the old practice, this would 
have required a Bill of Review (c); under the present 
practice, the addition to the decree or judgment 
would be made on an ordinary summons intituled 
in the action. 

Accountability It frequently happens with executors, where there 
after^dia^^” is a residuary bequest among several contingently 
estate upon their attaining twenty-one years, that they 

pay some of the legatees their shares of the residue 
{soil, upon their attaining the age of twenty-one 
years), and retain in their hands the remaining 
shares of the residue {scil. until the other legatees 
successively attain the age of twenty-one years); 
now, if, after such partial distribution of the residue, 
the unpaid residuary legatees, or some of them, 
institute proceedings against the executors for the 
administration of the estate,—the rule is, in general, 
that the costs of the action must be borne by the 
shares coming to the plaintiffs, and by those shares 
exclusively,—assuming, of course, that the executors 
have been willing before action brought to produce 
proper accounts; but if the executors have made 
the distribution upon an erroneous principle, so 
that the accounts which they produce are erroneous, 
then the costs of the action will not be thrown ex¬ 
clusively upon the shares coming to the plaintiffs, 
but will be declared to be payable out of the entire 
residuary estate,—not so as to cause the paid re¬ 
siduary legatees to refund, but so as to make the 
executors personally liable for the proportion of 
such costs which would have been paid out of the 
shares that have been distributed, if such shares 
had not been distributed (d). 

(6) Barber v. Mackrellf 12 Ch. Div. 538; Smith v. Armitage, 24 Ch. 
Div. 727. 

(c) Hodion V. Ball, i Phil. 177 ; Taylor Taylor y i Mac. & Ger. 397. 

(d) Hdliard v. Fulford, 4 Ch. Div. 389; Frere v. Winslow, 45 Ch. 
Div. 249, 
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Actions for the administration of the estate of what time 
deceased persons can only be instituted by persons tradmmis^^* 
whose claims to recover are not barred by any statute tration. 
of limitations; therefore, in the case of creditors by 
simple contract, only within six years from the time 
that their debt was demandable; and in the case of 
judgment creditors, whether their judgments are a 
charge on lands or not, within twelve years {c ), and 
in the case of legatees, within twenty years (0^-, 
semlky now twelve years) after a present right to 
receive their legacies has accrued (/); and there is 
tEe like limit in the case of an intestate s estate (y). 

It appears, however, that the liability of the testator s 
(or intestate’s) estate will bo perpetuated or revived 
by any part payment or written acknowledgment,— 
and, when there are more legal personal representa¬ 
tives than one, by the acknowledgment of any one 
of them (A). An illegal trust, it is hardly necessary 
to observe, will not bo administered by the court (i ); 
also, special provisions havo been now made, by the 
Regimental Debts Act, 1893 (k), in respect of the 
estates of officers and soldiers dying in actual service; 
and these provisions apparently exclude the court 
from assuming the administration. 

When the beneficial interest in any property is Beneficial 
settled,—such settled property being portion of the settlement,— 
testator’s estate,—if it is subject to any mortgage or rf^hts^eTwefn 
incumbrance, the rule is, that the tenant for life must, tenant for life 
out of the rents and profits or income, keep down the derman. 
interest on such mortgage or incumbrance, and sub- 


(e) Jay v. Johnstone, 1893, * Q* ^^9 J v. Lord, 1894, I Oh. 

147. 

(/) 3 & 4 Will. IV. 0. 27, 8. 40; 37 & 38 Viet. c. 57, s. 8; Buxton 
V. Campbell, 1892, 2 Ch. 491. 

(») 23 & 24 Viet. c. 38, 8. 13 ; Sly v. Blake, 29 Ch. Div. 964. 

(X) 9 Geo. IV. 0. 14, 8. I ; In re Macdonald, Dick v. Fraser, 1897, 
2 Ch. 181. 

(t) Barclay v. Pearson, 1893, 2 Gb. 154. 

( h ) 56 & 57 Viot. 0. 5- 
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ject thereto the mortgage or inoiimbrance falls on the 
inheritance, i.e., on the remainderman (/); and in such 
a case, if the mortgage or incumbrance is an annuity 
(terminable with the life of the annuitant), and the 
rents and profits are insufficient to pay it, it must be 
valued or capitalised, and then, as between the tenant 
for life and the remainderman, the burden of it will 
be borne between them in proportion to the value of 
their respective interests (m). 

(l) Bute {Marquess) v. Ryder, 27 Ch. Div. 196. 

{m) Jones v. Masan, 39 Ch. Div. 534 ; Toimson v. Harrison, 43 Ch. 
Div. 55. 
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CHAPTER XV. 

MARSHALLING ASSETS. 

It must not be forgotten that the order (stated and The general 
expounded in the preceding chapter) in which the fn^Siiing 
several properties liable to the payment of debts are explained, 
to be applied, regulates the administration of the 
assets only as between or among the testators own rejgre- 
sentatweSf devisees^ and legatees ; and it does not affect 
the right of the creditors themselves to resort, in the 
first instance, to all or any of the funds to which 
their claims extend. It might have happened, there¬ 
fore, in times preceding the Act 3 4 Will. IV. c. 

104,—although it can hardly (if at all) happen now, 

—that a creditor having a right to proceed against two 
or more funds, proceeded against some fund which 
was the only resource of some other creditor less 
amply provided for than himself, and in such a case, 
equity would have held, that the creditor having two 
funds should not, by resorting to the fund which was 
the only resource of another creditor, disappoint that 
other; but would have permitted the latter to stand, 
to the extent of his disai^pointment, in the place of the 
more favoured creditor, against the other fund to 
which the less favoured creditor had no direct access, 

—the object of the court in all this being to secure 
that all creditors should be satisfied, so far as, by any 

claims, the property permitted (a); and this was 



•(a) Aldrich v. Cooper, 2 L. C. 80; In re Ward, 20 Ch. Div. 356. 



3i8 the originally exclusive jurisdiction. 

Two varieties Called a marshallmg of the assets; and the marshal- 
ofmarshaiimg. might be, not Only as between the creditors, but 
also as between the beneficiaries. 

I. As between And firstly, Marshalling as between the creditors, 
creditors. —Simple contract creditors had (as we have seen) 

Under old law, no claiiu originally against the real assets,—unless 
tlTcUrTdTtors asscts Were charged with, or were devised for, 
permitted to payment of the debts; and in the absence, there- 

stand in shoes .. t 

of specialty forc, ot sucli a charge or devise, specialty creditors 
agaufsuhe^ might rcsoi’t to tlic personal estate in priority to, and 
realty. asscts ill exclusion of, simple contract 

creditors; therefore equity compelled these specialty 
creditors to resort in the first place to the real assets, 
—so as to leave the personalty for the simple contract 
creditors; and if the specialty creditors exhausted 
the personal assets, the simple contract creditors were 
put in their place against the real assets, as far as 
the specialty creditors had exhausted the personal assets 
Marshalling (b) ; also, if the vciidor of an estate, the contract for 
mortgag^ee, whicli had not bccn completed by the testator in his 
rr^diSnished^ lifetime, was afterwards paid his purchase-money out 
the person- of the personal assets, the simple contract creditors 
Also against testator Avere put in the place of the vendor, 

an unpaid to the extent of his lien on the estate sold, as against the 
did the like, devisee of that estate (c). But, of course, all lands 
Realty now being now liable to simple contract debts, the court 
menterf aii^^ is no longer under any necessity of marshalling to 
Wiu’iv^c payment (d); and the statute 32 & 33 

104. ’ ’ ’ Viet. c. 46 having abolished the priority of specialty 

Priority of over simple contract debts, in the administration of 
abolished, 32 the estates of all persons dying after the ist January 
46,38 A 1^70? questions of marshalling as between creditors 
39 Viet. c. 77, have now become of little practical importance, and 
of yet less importance in the case of persons dying 


(6) Aldrich v. Cooper, 2 L. C. 80. 
(c) Sdhy V. 4 Rusa. 336. 

{d) CradoeJc v. Piper, 15 Sim. 301. 
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insolvent on or after the ist November 1875 (e). Of No marshal- 
course, the doctrine of marshalling as between credi- betweerore- 
tors was enforced only as between creditors of the same 
debtor; and the creditors of B. had therefore no right * 
to compel one who was a creditor of both A. and B. 
to seek payment from A. (/), in the absence at least Marshalling of 
of some equity. Nevertheless, in the marshalling genSmii 
of securities, the court applied certain rules, which 
were not limited (or not very strictly limited) to the 
creditors of the same debtor (y); but the barest 
statement of these rules (which are exceedingly intri¬ 
cate) is all that can be here attempted; and, in the 
words of Lord Hardwicke in Lanoy v. Duke of Athole 
(/t), the general principle is,—that if a person having 
two real estates mortgages both estates to A., and 
afterwards mortgages one only of the estates to B., 
whether or not B. had notice of A.’s mortgage (i), the 
court directs A. (but always without prejudice to A.) 
to realise his debt out of that estate which is not in 
mortgage to B.,—so as to leave the one estate which 
is in mortgage to B. to satisfy B. so far as it goes; 
and this general principle is applicable also as against 
a surety, to whom (on payment by him of the debt) 

A. may have assigned his two securities (/j). The 
general principle is subject, however, to the following 
restriction, viz., that the marshalling of securities is 
not enforceable by B. to the prejudice of C. (a third 
person) ( 1 ); and the general principle, in the case of 
mortgages with a surety, is subject to certain very 


(e) 38 k 39 Vict. c. 77, s. 10. 

(/) Ex parte Kendall, 17 Ves. 520. 

Ig) Blaekhum a/nd District B. B. Society v. Cunliffe, 29 Ch. Div. 902; 
Wmlock V. River Dee Co., 19 Q. B. D. 155 ; Wehh v. Smith, 30 Ch. 
Div. 192. 

{h) 2 Atk. 446. 

{%) Tidd V. Lister, 10 Hare, 157. 

{k) South V, Bloxam, 2 Hem. k Mill. 457; Robinson v. Oee, l Ves. 
Sr. 252. 

( 1 ) AveraU v. Wade, L. k G. t.,Sugd. 252; Barnes v. Racster, i Yo. 
k Col. Ch. Ca. 401 ; Flint v. Howard, 1893, 2 Ch. 54; Farrington v. 
Foster, ib. 461. 
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minute distinctions, according as the surety is a surety 
simply, or is both a surety and a co-mortgagor. 

2. Aa between Secondly, Marshalling as between the divers bene- 
irie^^ntfued entitled under the will, and (in the case of 

under the will, partial intestacies) as between also the heir-at-law 
and the next of kin.—In this group of cases, it is 
usually by reason of the disturbing action of the 
creditors of the deceased that the question of mar¬ 
shalling arises,—although occasionally (as will bo 
shown later on in this present chapter) it may arise 
from other causes. Now, where it arises from the 
Tke general disturbing action of creditors, the general principle 
principle of which runs through all the cases of marshalling as 
how derived between beneficiaries may be arrived at in this way, 
of the iiabdity VIZ.:— lakmg the various properties specified on p. 
propertied” supm, in the order of their respective liabilities 
to the payment of debts in the administration of 
assets as shown on that page, and substituting in the 
same order the various persons to whom these various 
properties would go if there were no debts to pay,— 
and to whom they do in fact go, so far as they are 
not exhausted by the payment of debts,—we obtain 
the following list of the persons entitled under the 
will (and otherwise) to participate in the property of 
the deceased testator, that is to say,— i. The next 
of kin or the residuary legatees; 2. The heir-at-law; 
3. The heir-at-law; 4. The charged devisees (specific 
and residuary); 5. The pecuniary legatees; 6. The 
devisees (specific and residuary) and the specific 
legatees; 7. The voluntary appointees by deed or will; 
Tke general and, 8. The widow. And from that list of benefici- 
mSlLni- general rule of marshalling is derived in 

statement of. this Way, and is to this effect, namely,—that if any 
beneficiary in the list is disappointed of his benefit 
under the Avill through the creditor (in effect) seizing 
upon (as he may) the fund intended for such disap¬ 
pointed person, then such person may recoup or 



MARSHALLING ASSETS. 


321 


compensate himself for that disappointment {to the 
extent thereof) by going against the fund or funds 
intended for (and in that way similarly disappoint¬ 
ing in his turn) any one or more of the beneficiaries 
prior to himself in the list; and such secondly 
disappointed person or persons may in his or their 
turn do the like against those prior to him or them, 
so that eventually the next of kin or residuary 
legatees (as the case may be) have to bear the 
disappointment without any means of redress,—they 
having, in fact, no title to anything save what remains 
upon a due administration of the estate (wi); but 
nobody may go against any one posterior to himself 
on the list; and persons occupying the same rank 
in the list have contribution as against each other. 

We proceed to test this rule in its application to 
the decisions. And firstly, as regards the widow’s 
paraphernalia: although that (with the exception of 
necessary wearing apparel) (/i) is liable to her de¬ 
ceased husbands debts, she will be preferred to a 
general legatee, and be entitled therefore to marshal 
assets in all cases in which a general legatee would 
be entitled to do so {0 ); and on principle, a widow, 
as to her paraphernalia, is entitled to precedence 
also over specific legatees and devisees (j?); and, 
in fact, both principle and tlie Aveight of authority 
point to the conclusion, that a widow, as to her 
paraphernalia, is entitled to rank next after credi¬ 
tors {q). So again, if the lieir-at-laAV has paid any 
debts which ought to have been paid, first, out of 
the general personal estate, or, secondly, out of lands 


(m) AttrQen. v. Lord Suddey, 1896, i Q B 354; 1897, A. C. ii. 

(n) Lord Townshend v. Windham, 2 Ves. Sr. 7. 

(0) Tapping V. Tipping, i P. W. 730 ; Boynton v. JParkhurst, I Bro. 
C. C. 576. 

(p) Probert v. Clifford, Amb. 6 ; Graham v. Londonderry, 3 Atk. 
395 - 

{g) Wms. Beal Assets, 118. 


Tlie general 
principle,— 
application of. 
Widow’s para¬ 
phernalia pre¬ 
ferred to a 
general legacy. 


Right of heii 
as to descended 
lands. 


X 
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Devisee of 
lands charged 
with debts. 


Position of a 
residuary de¬ 
visee. 


Against whom 
pecuniary 
legatees may 
marshal 


subject to a trust or power for their payment, he 
will have a right to have the assets marshalled in 
his favour as against those two funds,—but not to the 
prejudice of pecuniary legatees; still less to the dis¬ 
appointment of specific legatees (r). So also, a de¬ 
visee of lands charged with the payment of debts, 
paying any debts whilst any of the previously liable 
property remains unexhausted, will have a right to 
have the assets marshalled in his favour, and to 
stand in the place of the creditors so far as regards, 
first, the general personal estate, second, land sub¬ 
ject to a trust or power for raising the debts; and 
third, lands descended to the heir (.s),—and a residuary 
devisee stands for tliis purpose in the same position 
as a specific devisee (t). Also pecuniary legatees, if 
the personal estate out of which they are to be paid 
has been exhausted by creditors, are entitled to bo 
paid—(u.) Out of lands which descend to the heir (?^), 
(b.) Out of lands devised subject to debts (v); and 
(c.) Out of lands subject to a mortgage,—to the extent 
to which the mortgagee may liave disappointed them 
by resorting first to the personal estate (a;); but 
pecuniary legatees have no right to marshal against 
lands comprised in a residuary devise, any more 
than against specific legatees and devisees (y),—unless 
of course such residuary devise should be charged 
with the payment of these legacies, either expressly 
or by implication, as hereinafter explained (z). And 


(r) Eanhy v. Ilohcrts, Amb. 128. 

(з) Harmwd v. Oghmder, 8 Ves. 106. 

(i) Ilensman v. Fryer, L. R. 3 Ch. App 420 ; Lancefield v. Iggulden, 
L. R. 10 Ch. App. 136 ; Farquharson v. Floyer, 3 Ch. Div. 109. 

(и) Sproule v. Prior, 8 Sim. 189, 

iy) Richard v. Barrett, 3 K. & J. 289; /n re Salt, Brothwood v. 
Keeling, 1895, 2 Ch. 203. 

(*) Johnson v. Child, 4 Hare, 87 ; Lutkins v. Leigh, Cas. t. Talb. 53 
(where the creditors were mortgagee ; Lord Lilford v. Poivys-Keck, 
L. R. I Eq. 347 (where the creditors e unpaid vendors). 
iy) Lancefidd v. Iggtdden, supra. 

(z) Blliott V. Dearsley, 16 Ch. Div, 2 ; Knight v, Knight, 1895, * 

499- 
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as regards specific legatees and devisees (including s,.ecific lega- 
residuary devisees), these have the right, if called on 
to pay any debts of their testator, to have the whole 
of his other property, real or personal, marshalled 
in their favour,—so as to throw the debts as far as 
possible on the other assets, which are antecedently 
liable. And, in general, a specific devisee (including contnUte 
a residuary devisee) and a specific legatee will con- 
tribute p'o rata to satisfy the debts of the testator, 
which the property antecedently liable has failed to 
satisfy,—for the testator s intention of bounty is equal 
in all these cases (a). If, however, the subject of 
any specific devise (including a residuary devise) or if specific de¬ 
specific bequest is liable to any particular burden of 
its own, the devisee or legatee must bear it alone, 

^ ’ cannot compel 

and cannot call the other specific legatees or the the otheis of 

,1 1 • , 1 • *1 1 1 the same class 

other devisees to his aid, c.y., the doMsee of land to contribute, 
bought by the testator but not paid for, cannot call 
on the other devisees, or on the specific legatees, to 
pay a proportion of the purchase-money to which 
his land is subject by reason of the vein lor s lien for 
the unpaid purchase-money (h) ; and when a specific 
(including a residuary) devise is charged with a 
legacy or portion, the devisee is liable in his proper 
order for the debts, but the legatee or portionist con¬ 
tributes nothing thereto (c). 

There is another group of cases in which equity, Maishaiiing 
out of regard to the testator s intention, marshals tetsT whirT 
assets in favour of legatees; that is to say, when emtain lega- 
some of the legacies are charged on the real estate, chuiged on 
and the others are not so charged. And the marshal- ^^d Se'otiiers 
ling in this group of cases does not arise from any 
disturbing action of creditors, but arises simply from 

(a) TomJjs v. RacJi, 2 Coll. 490 ; Lanc^fidd v. Jggulden, Bupra. 

(b) Emuss V. Smithf 2 De G. & Sm. 722. 

(c) Saunderi'Davies v. SmnderS'Eavies, 34 Ch. Div. 482 ; Le Bat v. 

Herbert^ 1894, 3 Oh. 250. 
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the presumptiou, that when a testator leaves legacies, 
he wishes that if possible they shall all be paid. To 
understand this branch of the subject, the reader 
must bear in mind, that, even to the 'present day, legacies 
are not payable out of real estate directly, UNLESS the 
testator has charged his real estate ivith their payment ,— 
there never having been any statute passed to do 
for legacies what the statute 3 & 4 Will. IV. c. 104, 
has done for simple contract debts. If, therefore, a 
testator should leave certain legacies payable only 
out of bis personal estate, and certain others which 
(in aid of his personal estate) he has charged on his 
real estate, equity will, in case the personal estate 
is insufficient to pay all the legacies, marshal the 
legacies,—so as to throw those charged on the real 
estate entirely on that estate, in order to leave more 
of the personal estate for the other legacies {d). 

Legacies, when It is important therefore to inquire, what amounts 
charged on to a charge of legacies on the real estate. And, 

real estate firstly, it may be stated, that the intention to create 

such a charge is not so readily presumed as we 
have seen tliat a cl large for the payment of debts is 
presumed, but the intention to charge legacies must 
be manifest (c). And, secondly, the rule is well 
established, that (in the absence of an express charge) 
an implied charge of the legacies on the real estate 
arises if, after a gift of legacies, the testator gi\^es 
‘‘all the rest and residue of his real and personal 
estate” to specified persons,—the word “residue” 
meaning that out of which something given before 
has been taken; and this implied charge arises also 
where the will directs that any legacies which fail 
shall fall into the residue (/); and for the applica- 


(d) Bonner v. Bonner, 13 Ves. 379 ; Scales v. Collins, 9 Hare, 656. 

(e) Bench v. Biles, 4 Madd. 188 j Ilassel v. Hassel, 2 Dick. 527. 
(/) Bray v. Stevens, 12 Ch. Div. 162. 
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tion of the rule, the word “residue” need not be 
used, if there are other words to the like effect (y). 

But it does not result from such a gift of residue, wherealegacy 
that the real and personal estate comprised therein is JeaUskte 
made a mixed fund, liable proportionately and rate- , 

11 1 /• 1 1 ^ • 11 . , not be treated 

ably to the payment 01 the legacies,—although that if it were 
was at one time considered to be the effect of the 
charge,—the true result being (as above indicated), 
that in such a case the personal estate retains its 
primary liability, and the real estate is only liable 
for the deficiency of the trust estate {h). And note, 
that where the charge of a legacy upon real estate 
fails to affect it, in consequence of an event happen¬ 
ing subsequently to the death uf a testator,—as the 
death of the legatee before the time of payment,—the 
court will not treat the legacy as not so charged, in 
order merely to vest the legacy and render it trans¬ 
missible {i). 

Assets used never to be marshalled in favour of Assets used 
legacies given to charities; and this was upon the shaiied^m 
ground that a court of equity was not warranted in chrntief— 
setting up a rule of equity contrary to the common 
rules of the court, merely to support a bequest which 
was contrary to law. If, therefore, a testator should 
have bequeathed to a charity a legacy payable out 
of the produce of his real and personal estate (k), 
or a simple legacy without expressly charging it on 
that part of his personal estate Avhich he might law¬ 
fully bequeath to charitable uses, the legacy would 
have failed by law in the proportion which the real 


{g) Bawden v. CremocU, 1894, i Ch. 693. 

(li) GreviUe v. Browne, 7 H. L. Ca. 689 ; Oainsford v. Dunn, L. R. 
17 Eq. 405 ; Brooke v. Brooke, 3 Ch. Div. 630; Broadhent v. Barrow, 
31 Ch. Div. 113 ; Elliott v. Dearsley, i6 Ch. Div. 322; and Knight v. 
Knight, 1895, I Ch- 499 * 

(t) Proim V. Abingdon, i Atk. 482; Henty v. Wrey, 21 Ch. Div. 
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[h] Currie v, Pye, 17 Vee. 462. 
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unless by 
virtue of ex¬ 
press (liiec- 
tion; 


or unless (in 
the case of 
charities 
authorised to 
take real 
estate by 
devise) under 
discretionary 
gifts to exe¬ 
cutors. 


estate and personalty in the one case, or such 
personalty in the other, bore to the whole fund out 
of which the legacy was made payable (/),—the rule 
in all such cases having been to appropriate the fund 
as if no legal objection existed, and then to hold so 
much of the charity legacies to fail as would in that 
way have fallen to be paid out of the prohibited 
fund (m). But when it was said that the court 
would not marshal legacies in favour of charities, it 
was meant that the court would not have done so 
when the will was silent: because if (as was usually 
the case) the wdll expressly directed that the lega¬ 
cies should be marshalled in favour of the chari¬ 
ties, then the court was ready to carry out that 
direction, and it did so with a liberal hand {n ); but 
the mere gift to a charity of the residue of a 
testator’s personal estate, save and except such part 
thereof as could not by law bo bequeathed to 
charities, w^as not, of course, and was not considered 
to be, a direction to marshal in favour of tho 
charity (o). However, wdien a testator gave and 
devised tho residue of his estate, both real and 
personal, to his trustees (whom he also appointed 
his executors) upon trust, thereout in the first place 
to pay certain specified sums to specified persons, 
and as to tho residue thereof, or such part or parts 
thereof as might be lawfully appropriated for the 
purpose, for such one or more charities, and in such 
proportions, as the trustees in their uncontrolled 
discretion might think fit, the trustees were entitled 
to appropriate the surplus (even the proceeds of the 


{/) Robinson v. Qddard, 3 Mac. & G. 735; Fourdrin v. Qovdey^ 
3 My. & K. 397 ; Hobson v. Blackburn, i Keen, 273. 

(m) WiUiams v. Kershaw, i Keen, 275 n .; Blwnn v. Bell, 7 Ch. Div. 
382; Kilford V. Blaney, 31 Ch. Div. 56; Ashwojth v. Munn, 34 Ch. 
Div. 391. 

(n) Miles v. Harrison, L, R. 9 Ch. App. 316; Ravenscroft v. Work- 
man, 7 Ch. Div. 637; BeaumorU v. Oliveira, L. R. 4 Ch. 309. 

(0) Wegg-Prowse v. Wegg-Prowse, 1895, 2 Ch. 449. 
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real estate sold) to charities duly authorised to take 
land by devise (p). But all these rules as to 
marshalling will now, for the future, continue to 
exist only as regards the wills of testators who shall 
have died before the 5th August 1891; for by the 
Mortmain and Charitable Uses Act, 1891 (q), it has 
been enacted (but only as regards the wills of 
testators who shall die after 5th August 1891), that 
(in effect) land may now be given by will to a 
charity (subject to the duty of selling it within a 
year), and that money secured on land, or arising 
out of or connected Avith land, shall not, as regards 
charitable bequests, be considered as land at all 
within the Mortmain Acts; and that where money 
is given by will to charity, with a direction super- 
added to lay the money out in land, the gift Avill be 
good, and the superadded direction only shall be 
void; and the court may, by order, authorise the 
retention of the devised land unsold, or tho acquisi¬ 
tion of the land directed to be purchased ,—scil when 
it is wanted for occupation by the charity. 


{p) Broadhent v. Barrow, 31 Ch, Div, 113. 
(5) 54 k 55 Viet. c. 73. 
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CHAPTER XVI. 

MORTGAGES. 

A LEGAL mortgage may be defined as a debt secured 
on land, the legal ownership of the land becoming 
vested in the creditor, the equitable ownership (or 
effective actual ownership) remaining in the debtor. 

All kinds of property are, as a rule, mortgageable,— 
hereditaments, whether corporeal or incorporeal, and 
personal estates, whether in possession or in action, 
and whether the estate or interest therein be for 
life or be the absolute interest, and whether it be a 
vested, expectant (a), or contingent estate or interest. 
Nevertheless, some species of property are, for spe¬ 
cial reasons, not mortgageable ; e/j., the profits of an 
ecclesiastical benefice are, by the 13 Eliz. c. 20, not 
capable of being charged, either directly (b) or in 
directly (c ),—and this prohibition extends to pew- 
rents (d ); but these benefices may, to the extent 
of two years of the clear annual income, be charged 
for building, rebuilding, or repairing the rectory- 
house or vicarage (e ); also, generally, loans made by 
the Governors of Queen Anne s Bounty, on the secu¬ 
rity of the endowments of the benefice, are now 
excepted from the disabling provisions of the statute 


(а) Coomhe v. Carter, 36 Ch. 348. 

(б) 13 Ehz. c. 20; 57 Geo. III. c. 99; 23 & 24 Viet. c. 142; M'Bean 
V. Deane, 30 Ch. Div. 520. 

(c) Hawkins v. Oathercole, I Jur. N. S. 481. 

Id) Ex parte Arrowmith, in re Leveson, 8 Ch. Div. 96. 

(e) 17 Geo. III. c. 53, 8. 6 j 51 & 52 Viet. c. 20. 
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13 Eliz. c. 20. It will bo remembered also, that 
the assignment of certain classes of property {e.g,, 
half pay) is void on the ground of public policy, and 
a mortgage of such property would be equally void 
(/); but these properties may be got at (and the 
profits of a benefice may also be got at) under the 
Bankruptcy Act, 1883, subject to leaving enough 
to satisfy the requirements of the living or other 
the demands of public policy (y). Again, pro¬ 
perty is sometimes given for an estate or interest 
expressly made defeasible on an attempt to mortgage 
same,—and, of course, such property is not mortgage¬ 
able Qi ); and the separate property of a married 
woman, which she is restrained from anticipating, 
and the estates of infants and lunatics, are, of 
course, not mortgageable,—except with the aid of the 
court. 

Also, in the case of public companies incorporated Mortgages by 
by special Act, the properties of the company may 
be of such a character as that they are mortgage¬ 
able; and yet if the company has no power to borrow, 
or only a limited power to do so, any mortgage, or 
(as the case may be) any mortgage in excess of the 
limited power, would bo void as being ultra rires 
(i); and this rule is equally applicable where the 
company is merely incorporated under the provi¬ 
sions of the Companies Acts, 1862-1890 (k); but 
an ordinary trading company may borrow for the 
legitimate purposes of the company ( 1 ). Where a “Under- 
company has the power to borrow, and mortgages mortage of. 


(/) rEstrange v. VEstrange^ 13 Beav. 281. 

(fif) In re Ward, ex parte Wardy 1897, i Q. B. 266; Laierence^ v. 
Adams, W. N. 1896, p. 154, applying In re Meredith, ex parte Chick, 
II Ch. Div. 731. 

{h) Monttjiore v. Behrens, L. R. i Eq. 171. 

(i) Wmlock V. Riur Dee Co., 10 App. Ca. 354. 

\k) Ashbury Co. v. Riche, L. R. 7 H. L. 653. 

{ 1 ) General Auction Co, v. Smith, 1891, 3 Ch. 432. 
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General pre¬ 
cautions,—in 
mortgages by 
companies. 


Mortgage at 
common law. 
An estate 
upon condi¬ 
tion. 


its “ undertaking ” (m), the mortgage extends not to 
the thing itself, but to the produce or profits thereof, 
—at least in the case of a public company, such as a 
railway (n ); and, apparently, not only calls already 
made (o), but also “future calls” (j )),—up to the 
date of an order for the winding up of the company 
(q ),—may be mortgaged; and note, that a power in 
Turnpike Road Trustees to mortgage the undertaking 
and tolls of the road docs not extend to authorise a 
mortgage of the toll-houses or gates on the road (r); 
and, generally, it may be said, that in taking securi¬ 
ties from incorporated companies (whether public or 
private), the utmost vigilance must be used to see, 
firstly, that the company can borrow; secondly, 
that it is not exceeding its borrowing powers, or 
borrowing for purposes other than those autho¬ 
rised ; and, thirdly, what property of the company 
it can validly charge, and what is the effect of the 
charge (s). 

By the old common law, the ordinary mortgage, 
or mortuim vadinm, as it was called, was strictly an 
estate upon condition; that is, a feoffment of the 
land, with a condition, either in the deed of feoff¬ 
ment itself or in a deed of defeasance executed at 
the same time, by which it was provided, that, on 
payment by the feoffor of a given sum at a time 
and place certain, it should be lawful for him to 
re-enter; and immediately on the livery made, the 
feoffee became the legal owner of the land, subject 


{m) Gardner v. London^ Chatham^ and Dover Railway Company^ 
It. R. 2 Ch. App. 201. 

(n) In re Panama, t&c. Mail Co., L. R. 5 Ch. App. 318. 

(0) In re Sankey Brooke Co., L. R. 10 Eq. 381. 

Iq) In re Streatham Estates Co., 1897, l Ch. 15. 
ip) In re Pyle Works, 44 Ch. Div. 534; and dieting, Bartlett v» May- 
fair Property Co., W. N. 1897, p. 174 

(r) Myatt v. St. Helen's ^ilway Company, 2 Q. B, D, 365. 

{«) Ex parte Watson, 21 Q. B. D. 301. 
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to the condition,—and if the condition was performed, Forfeiture at 
the feoffor re-entered; but if the condition was not b*loken^' 
performed, the feoffee s estate became absolute and 
indefeasible as from the time of the feoffment, the Interference 
legal right of redemption being then lost for ever. 

Happily, however, a jurisdiction arose under which 
the harshness of the old law in this respect was 
softened without any actual interference with its 
principles, for the courts of equity, leaving the legcl 
effect of the transaction unaltered, declared it to be 
against conscience and unreasonable, that the mort- Moitgageheid 
gagee should retain as owner for his own benefit 
what was intended as a mere security; and they Murtgagor’s 
adjudged, that the breach of the condition should be Sif not-^' 
relieved against,—so that the mortgagor, although 
he lost “ his legnl right to redeem,” nevertheless had law. 

“ an equity to redeem,” on payment within a reason¬ 
able time of the principal, interest, and costs; and 
although the common law judges at first strenuously 
resisted the introduction of this ncAv principle, they 
were ultimately defeated by the increasing power of 
equity; but in their own courts they still adhered 
to the rigid doctrine of forfeiture, with the result 
that the law relating to mortgages fell almost entirely 
within the jurisdiction of equity. 


No sooner, however, was this equitable principle 
established, than the cupidity of creditors induced 
them to attempt its evasion; and it was necessary 
therefore for equity, if the right to redeem subse¬ 
quently to the legal forfeiture was to be maintained, 
to hold,—and equity accordingly held,—that the legal 
maxim, “ modus et conventio vincunt legem!' was inap¬ 
plicable in the case of mortgages, that is to say, 
that the debtor could not, even by the most solemn 
engagements entered into at the time of the loan, 
preclude himself from his equitable right to redeem; 
for, looking always at the intent rather than the 


Mortgages an 
exception to 
the maxim, 
modus et con- 
ventio vincunt 
legem. 


Debtor cannot 
at time of loan 
part with his 
right to re¬ 
deem. 
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form of things ((), it was inequitable that the creditor 
should, through the necessities of his debtor, obtain 
a collateral or additional advantage beyond the pay¬ 
ment of principal, interest, and costs (u ); and the 
courts therefore established it as a principle not to 
“Oncea be departed trom, that “once a mortgage always a 
way?a molt mortgage,”—in other words, that an estate could not 
at one time be a mortgage and at another time 
cease to be so iy o?io and the same deed; and that 
whatever clause or covenant there might be in the 
conveyance, yet, if the intention of the parties was 
that such conveyance should be a mortgage only, or 
should pass only a redeemable estate, a court of 
equity would always so construe it (r); wherefore 
also a conveyance, although it may be absolute in 
its terms, yet if it be shown to have been intended 
as a security only, will be redeemable as a security {x ); 
nor may the equity of redemption be “ clogged ” with 
any restrictions (y). 


Right of pre¬ 
emption m 
mortgagee. 


Conveyance 
with option of 
re-purchase 
in mortgagor. 


These rules, however, did not prevent a mortgagee 
agreeing with the mortgagor for a preference or 
right of pre-emption in case of a sale {z ); and any 
other agreements between mortgagor and mortgagee 
(provided they did not exclude or fetter the equity 
of redemption) were and are good,—c.y., an agreement 
not to call in the principal moneys so long as the 
interest is paid (a). And mortgages must also be 
distinguished from absolute bond fide sales accom¬ 
panied with a collateral agreement for re-purchase 


(<) Bonham v. Newcombe, 2 Vent. 364; Howard v. Harris, I 
Vern. 19. 

(u) Leith V. Irvine, I My. & K. 277 ; Broad v. Selfe, ii W. R. 1036. 

[v) Northampton [M arques) v. Pollock, 45 Ch. Div. 190; and (sub 
noin. Balt v. Northam^tor^, 1892, A. C. I. 

{x) Barton vTSanIc of New South Wales, 15 App. Ca. 379. 

{y) Field v. Hopkins, 44 Ch. Div. 524; Eyre v. Wynn-Machenzie, 
1894, I Ch. 218. 

(2) Orby V. Trigg, 9 Mod. 2 ; Cookson v, Cookson, 8 Sim. 529. 

(a) Keene v, Biscoe, 8 Ch. Div. 201. 
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by the mortgagor on repayment of the purchase- 
money within a stipulated time (Z>),—which collateral 
agreement may be either introduced into the agree¬ 
ment for sale at the time, or may be made at a 
subsequent period; and whether any particular Cucurr.stanc«ij 
transaction is a mortgage properly so called, or is 
a sale with an option of re-purchase, depends on the 
special circumstances of the case; and parol evidence le-purchase 
will always be admitted to show, that what on the 
face of the deed is an absolute conveyance was 
intended to be a conveyance by way of security 
only (c),— c.(j., if the money paid would be grossly 
inadequate as the price for the absolute purchase of 
the estate; or if the grantee was not let into im¬ 
mediate possession of the estate; or if he accounted 
for the rents to the grantor, and only retained an 
amount equivalent to his interest (r/),—in all these 
cases, the conveyance will bo deemed to be by Avay 
of security only. And the ditference between a Effects of this 
transaction by way of sale with a right of re-purchase 'distinction 
and a mortgage is very important with reference to 
the consequences of each; for whereas in a mortgage, le-puiciw^se, 
even after forfeiture at law, the mortgagor has Iiis lobVoVseVve!? 
right of redemption in equity, yet in the case of a 
sale with a right of re-purchase, the time limited 
must be exactly observed, and there is no principle 
on which the court of equity can in the latter case 
relieve, if the time be not exactly observed {e) ; and (2) in a sah* 
there is also this further important difference, viz., 
that in the case of a sale Avith an option to rc-pir- 
chase, if the purchaser die seised, and then the right goes to real 
to re-purchase is exercised, the money goes to liis 

(6) Birmingham Canal Co, v. Cartnright, il Ch. Div. 421. 

(c) Maxwell v. MontacutCt Prec. Ch. 526; Douglas v. Calverwell, 

3 Giff. 251. 

(d) Brooke v. Qarrod, 3 K. & J. 608; Williams v. Owen, 5 My. & Cr. 

303. 

(e) Barrdl v. Sabine, i Vern, 268; and see Dibbins v. Dihbins, 

1896, 2 Ch. 348. 
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real representative, and not, as in case of a mort¬ 
gage, to his personal representatives (/). 

othei forms There were anciently some other species of seciiri- 

of securities. for inonoy, namely, (I) The vivnm vadium ^—in 

vadium— which the owner of an estate, in consideration of 

hTmsd/frmn mouey lent, conveyed it to the lender, with a con- 
dition that as soon as the lender repaid himself out 
of the rents and pro tits the principal and interest of 
the loan, the debtor might re-enter, and it was called 
a vivujn vadium, because as the security itself worked 
off the debt, it was deemed to possess a sort of vitality; 

2. Mwtuum (2) The mortuam ladium, — which, according to Glan- 

creliTor took id)} ^ fcotfment to the creditor, to be held 

rents and debtor paid him a given sum, until which 

profits with- . T ^ • 1 1 ^ 

out account time the creditor received the rents vnfhoiU account, so 
that the security in this case, not of itself working off 
the debt, was in a manner dead; and (3) The IFcIsh 

3. Welsh niort- mortgage, —in which, as in the mortuum vadium, the 

mort^igor and proffts were received by the mortagee 

may ledeem at ’without accouiit, and the principal therefore remained 

undimimshed, and in all these three species of ancient 
mortgages, the rule was, that on the one hand the 
mortgagee should not foreclose or sue for his money, 
and that on the other hand the mortgagor might re- 
Modern moit- deem at any time (h) ; but in the modern mortgage, 
as we shall presently see, the mortgagee is strictly 
accoicntahle, and may also foreclose and sue for his 
money. 

The nature of In early times, it was said, that an equity of re- 
rederaptmn!- demption was a mere right; but in Casborne v. Scarfe 
m\he^aud'^^ (^) Lord Hardwicke laid it down, that this equity was 


(/) Thornhrov^h v. Baker, 2 L. C. 1046; Brant v. Vause, l Y. & Co. 
C. 0 . 580. 

(g) Lib. 10, c. 6. 

(^) Howdl V. Price, Free. Ch. 423, 477. 

(i) I Atk. 603. 
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an estate in the land; and this is now the accepted over which the 
opinion; and the person entitled to the equity of mi 
redemption, being in equity the real owner of the land, 
may (subject only to the rights of the mortgagee) 
exercise all acts of ownership over the land; e.g.^ may 
settle or devise, or even again mortgage the land {k\ 

—subject only to this, namely, he must on creating Devolution of 
such second mortgagee disclose the existence of the aemption,- 
lirst, under pain of forfeiting his equity of redemption 
(/); but even a forfeited equity of redemption may 
be again effectively mortgaged {m ),—the forfeiture, 
scmhlc, not really taking effect until the court has 
made a declaration of forfeiture, and (lie court is very 
hostile to declaring the forfeiture {n\ and the costs 
of the action for such a declaration would be much 
more than the costs of an ordinary action for fore¬ 
closure, so that the provisions as to forfeiture are 
practically a dead letter. Also, the mortgaged estate 
is governed, in the course of its descent, by tlie general 
law,—so that if the land be of gavelkind tenure, the 
equity of redemption will descend in gavelkind; and 
if the tenure be borough-English, the youngest son 
will be entitled ((^); and in the case of copyhold lands, 
the equity of redemption will descend according to 
the customary rules of descent; and a fortiori, if the 
lands are of freehold tenure, the equity of redemption 
will descend according to the common law canons of 
descent. 

The equity of redemption being an estate in the who may 
land, all persons entitled to any estate or interest in 
that equity are entitled, before foreclosure, to come 
into a court of equity to redeem,—that is to say— 


{Ic) Caihorne v. Scarfe, l Atk. 603. 

(i) 4 & 5 Will. & Mary, c. 16, s. 3. 

(m) Ibid, B. 4. 

(n) Ktnnard v. Futvoye, 2 Giff. 81. 

(0) Faweett v. Lowther, 2 Yes. Sr. 301. 
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Mortgage,— 
when re¬ 
deemed by, 
will be kept 
alive by, 
tenant for Id 


The puce of 
ledemption. 


(i.) The heir (p\ or (in the case of copyhold lands) 
the customary heir; (2.) The devisee (</); (3.) A 
tenant for life, a remainderman, a reversioner, a 
dowress, a jointress, a tenant by the curtesy, or other 
limited owner; (4.) An assignee or grantee (ie., a 
purchaser) (r), including a lessee (s); (5.) A subse¬ 
quent mortgagee (/); (6.) A judgment creditor oven 
(w); (7.) The crown, or the lord, on a forfeiture 
(i’); and (8.) A volunteer, even (.r), although he 
claim under a deed which under 27 Eliz. c. 4 was 
fraudulent and void; but as regards tenants for life, 
when they redeem a mortgage which is on the in¬ 
heritance, they do so in general for their own benefit, 
—and therefore the mortgage is kept alive, equally 
as if it had been transferred to the tenant for life (y); 
and as regards remaindermen and reversioners, they 
may indeed take a transfer of the mortgage without 
consulting the wishes of the prior life tenants, but 
cannot, scmhle, redeem against the wishes of such 
“prior life tenants” (:), and the question as to 
there being or not a present right of redemption 
will be determined by the court,—either upon an 
ofier to redeem {a), or without any such offer (h). 

Every one who lias a right to redeem may redeem 
any prior incumbrancer by payment to him of his 


{p) Pym V. Bowretmn, 3 Swanst. 241 n, 

{q) Lewis v. Nanyle, 2 V’^es. Sr 431. 

(r) Anon., 3 Atk. 314. 

(a) Tarn v. Tamer, 39 Ch. Div 456. 

(d FeU V. Brown, 2 IJio. C. C 278. 

(it) Bcchit V. Buckley, L. R. 17 Eq. 435 ; Bryant v. Bull, 10 Ch. 
Div. 153. 

(r) Lord's Case, i Eden, 210, Bownc v. Morris, 3 Hare, 394. 

(x) Band v. Cartwright, i Ch. Ca 59. 

(y) Burrell v. Egremont, 7 Beav. 205. 

(z) Ravald v. llusscU, Younge, 9; Prout v. Code, 1896, 2 Ch. 
808. 

{a) West Derby Union v. Metropolitan Life Society, 1897, A. C. 
647; and 1897, i Ch. 335. 

(/>) Nobhs V. Law Reversionary Society, 1896, 2 Ch, 830, 
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principal and interest (c), together with his costs (if 
any),—and the aggregate amount of all which is 
commonly called “ the price of redemption; ” the re- SucceBsive le- 
deeming party being in his turn liable to be redeemed 
by those below him, and these latter beins^ all liable 

,1 1,1 1,1 ciple regard- 

to be redeemed by the mortgagor, and the rule or mg 

practice in a bill or action of foreclosure is, to offer 

to redeem all incumbrancers prior in date to the 

plaintiff, and to claim to foreclose all incumbrancers 

posterior in date to the plaintiff,—unless these latter, 

or some or one of them, should redeem the plaintiff 

{d) ; which rule is familiarly expressed in the phrase, 

“ Bedeem up, foreclose downf When the mortgagor 

is the redeeming party, his redemption of any prior 

mortgage will, in general, enure to give the next 

puisne mortgagee the priority of the redeemed mort- 

gage {e ); and care must therefore be taken, in such 

and the like cases, to keep the prior mortgage alive, 

if that is the intention, by obtaining a transfer 

thereof (/). 

In quite recent times, the practice has been to Usually, only' 
give, in general, only one time for redemption to all 
the puisne mortgagees, including the mortgagor (y), dtioption. 
and not (as formerly) successive times to each; and 
if the defendants (the puisne incumbrancers and the 
mortgagor) all make default, either in appearing to 
the writ or in pleading to the statement of claim, one 
time only will be given for redemption (A),—unless 


(c) Sheffield v. Eden, lo Ch. Div. 291; In re Wade tt Thomas, 17 Ch. 
Div. 348; Elton v. Curteis, 19 Ch. Div. 49. 

(d) Beevor v. Luck, L. R. 4 Eq. 537. 

(g) Watts V. Symes, i De G. M. & G. 240; Otter v. Lord Vaux, 6 De 
G. M. & G. 638; Toulmin v. Steere, 3 Mer 210, 

(/) Adams v. Angell, 5 Ch. Div. 634; Thome v. Cann, 1895, A. C. 
II ; Wdlmghhy's Gase, 1896, i Ch.*726. 

{g) Smith V. Olding, 25 Ch. Div. 462; Mutual Life v. Longley, 32 
Ch. Div. 460 : Sinith v. Hesketh, 44 Ch. Div. 161. 

(A) Platt V. Mendd, 27 Ch. Div. 246; Dohle v. Manley, 28 Ch. Div. 
664 j Jennings v. Jordan, 6 App. Oa. 711; Btddulph v. Billiter Street 
Co., W. N. 1895, p. 98. 


Y 
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Arrears of 
interest re¬ 
coverable 


Interest on 
costs. 


Right to 
compel a 
transfer, 
instead of 
being fore¬ 
closed,— 


the mortgagee-defendants appear on the motion for 
judgment and request successive periods for redemp¬ 
tion (^), and there is no dispute as to priority between 
the mortgagee-defendants (/;); but if the defendants 
all duly ap[)oar to the writ and duly deliver their 
defences,—so that the plaintift* cannot have judgment 
on motion for judgment or as on admissions, and 
especially if he himself is mixed up in any question 
of priority among the defendants,—then the old rule 
of giving successive periods for redemption will be 
observed. 

The arrears of interest recoverable upon a redemp¬ 
tion or foreclosure are usually six years only (/), but 
are occasionally the entire arrears (m), — e.g.,m the case 
of the mortgage of a reversionary interest in personal 
estate (n); and when the order directs the mort¬ 
gagee to add his cost of action to his security, such 
costs when taxed (but only as from the date of the 
taxing-master’s certificate) carry interest at the rate 
of 4 per cent, per annum (o). An auctioneer-mort¬ 
gagee may be entitled to add to the “ price of re¬ 
demption ” his commission,—that not being (p), at 
least in the general case (q), a secret profit. Also, 
one of several co-mortgagees can sue the mortgagor 
for redemption, making the other mortgagees co¬ 
defendants when they refuse to be co-plaintiffs (r). 
Should the mortgagee threaten foreclosure, the mort¬ 
gagor, if not then minded to redeem, may require 
the mortgagee (not being or having been in pos- 


(i) Platt V. Mmdd, supra ; Mutual Life v. Longleu, supra. 

{k) Bartlett v. L. R. 12 Eq. 395. 

(/) 3 & 4 Will. IV. c. 27, 8. 42. 

(m) Smith V. IliU, 9 Ch. Div. 143; Manhjidd v. Butchinqs, 34 Ch. 

Div. 721. . 

(n) MelLerth v. Brown, 45 Ch. Div. 225. 

(0) Eai'dley v. Knight, 41 Ch. Div. 537. 
ip) Gkgg *8 Cate, 22 Ch. Div. 549. 

(?) Fidd V. Hopkins, 44 Ch. Div. 524. 

(r) Luke v. South Keraington Hotd Co., ii Ch. Div. 121. 
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session) to transfer the debt and to convey the estate 
to any nominee of tlie mortgagor, on receiving from 
such nominee “the price of redemption’' as above 
deiined (s) ; and where there are successive inert- Even where 
gages, this riglit to coiiqjel a transfer belongs to each 
puisne incumbrancer as well as to the mortgagor,— n^ortgages; 
the incumbrancers having precedence of the mort¬ 
gagor, and the incumbrancers l/iftr having pre¬ 
cedence according to their priorities, but so Lmg 
as any puisne mortgagee docs not himself exercise 
the right to compel the transfer, any subsequent 
mortgagee or the mortgagor himself may exercise 
this right (t). But in every case, (hr transfer of tnc 
debt and the coni'cyance of the rsfatr (nr cumpcllahle only 
upon the terms upon ichick a re('onieyaiirc uovJd he com¬ 
pellable ,—so that, unless a reconveyance would be 
compellable by the puisne mortgagee, it does not 
clearly appear how the right of (say) a fourth mort¬ 
gagee could be exercised as against a first mortgagee 
Avlien the second mortgagee liad given to the first 
mortgagee notice of his mortgage, or against a second 
mortgagee when the third mortgagee had given to 
the second mortgagee notice of his mortgage {it). 

And although, where the hereditaments comprised in a.uI even 
the mortgage are settled (subject thereto) on A. for monga/ea 
life, with remainder to another or others in fee-simple, 

A. will be entitled to require the transfer, due pro¬ 
vision being made for the protection of the remain¬ 
derman ; still, if there is interest in arrear which A. 
as tenant for life ought to have kept down, then, 
semblc, A. cannot compel the transfer if the remain¬ 
derman objects,—and at all events, A. cannot, by 
any such transfer, entitle himself to any further 


(«) Conveyancing Act, i88i, a. 15 ; Everitt's Cast, 1892, 3 Ch. 506; 
Teevan v. Smith, 20 Ch. Div. 724. 

(t) Conveyancing Act, 1882, s. 12. 

(w) Teevan v. Smith, supra; and see Pearce v. Morris, L. R. 5 Ch. 
App. 227; EaU v. Howard, 32 Ch. Div. 430. 
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respite from the payment of the interest in arrear 
and growing due (-y). 


Time to 
redeem,— 
SIX mouths’ 
notice, or 
else SIX 
months’ in¬ 
terest, in 
general. 


A person cannot, as of right, redeem before the 
time appointed in the mortgage deed (a;); and if the 
mortgagee should, as a matter of indulgence, consent 
(at the request of the mortgagor) to accept payment 
before the legal period of redemption, he is entitled 
to the full amount of interest up to that time {y). 
So, likewise, if, after the legal period of redemption 
is passed, the mortgagor should wish to pay off the 
mortgage, he must give to the mortgagee six calendar 
months’ previous notice in writing of his intention 
so to do, and must then punctually pay or tender 
the money at the expiration of the notice {z \—for 
otherwise the mortgagee will be entitled to fresh 
notice, it being only reasonable that he should have 
time aSorded him to look out for a iresh security 
for his money; but if the mortgagee should himself 
commence an action to recover his debt (a), or if 
the mortgage is merely an equitable one by deposit 
of title-deeds with or without an accompanying 
memorandum ( 5 ), he is not entitled to six months’ 
notice or to interest in lieu thereof; nevertheless, 
in a foreclosure action, where the usual certificate 
has been made of the amount of interest which will 
have accrued due on the day therein specified for 
redemption, the full interest up to the day so 
specified must be paid (c). 


Even prior to the statute 3 & 4 Will. IV. c. 27, 


(v) Aldtrson v. Elgey, 26 Ch. Div. 567. 

\x) West Derby Union v. Maropolitan Life Society, 1897, I Ch. 335 ; 

1897, A. C. 647. 

(v) Brown v. Cole, 14 Sim. 427. 

(21 Smith V. Smith, 1891,3 Ch. 550; Leeds Theatre v. Broadbent, W. N. 

1898, p. I. 

(а) Prescott v. Phipps, 23 Ch. Div. 372. 

(б) Fitzgerald's Trustee v. Mdlersh, 1892, l Ch. 385. 

(c) Hdl V. Bowhnds, 1897, 2 Ch. 361* 
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the rule in equity was, that after twenty years’ statutes of 
“ adverse possession by the mortgagee, he should 
“ not bo disturbed ” (d) ; but where the mortgagor 
was prevented from asserting his claim by reason 
of, 6.y., imprisonment, infancy, coverture, or other 
like legal disability, equity allowed ten years after 
the removal of the disability (r) ; and an acknow¬ 
ledgment given by the mortgagee, before the equity 
of redemption was wholly barred, of the existence 
of such equity, would have sufficed to save the 
equity of redemption (/); and in all these parti¬ 
culars, equity (although not bound by the then 
statutes of limitations) chose to follow their pro¬ 
visions. Then came the statute 3 & 4 Will. IV. 
c. 27 (which is expressly binding on courts of 
equity); and by section 28 of that statute, as 
explained by 7 Will. IV. and i Viet. c. 28, when- Present law,- 
ever a mortgagee obtained possession of the land 28, «*- 
comprised in his mortgage, the mortgagor might 
not bring a suit to redeem the mortgage but within i Vict. c. 28, 

° . 00 gg modified by 

twenty years (with or without ten years more for 37 & 38 vict. 
disability) next after the time when the mortgagee 
obtained possession, or next after any lorittcn ac¬ 
knowledgment of the title of the mortgagor, or of 
his right or equity of redemption, had been given 
to him or his agent, signed by the mortgagee (g ); 
and now, under the Real Property Limitations Act, 

1874 W) s. 7, the period of twenty years is twelve 
years, and no further time is allowed for any dis¬ 
ability {i) ; but otherwise the law is as it was under 
the statute 3 & 4 Will. IV. c. 27,— c.g., where the 
mortgage is of a remainder or reversion in land, it 

[d) Anon., 3 Atk. 313. 

(c) Beckford v. Wade, 17 Ves. 99. 

(/) Marwick v. Mardingham, 15 Ch. Div. 339. 

(g) Batchelor v. Middleton, 6 Hare, 75; Hickmann v. UpsaU, 4 Ch. 

Div. 144. 

{h) 37 & 38 Viet. c. 57. 

(i) Kinman v. Bouse, 17 Ch. Div. 104; Forster v. Patterson, 17 Ch 
Div. 132 j Sands to Thompson, 22 Ch. Div. 614. 
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Remedy on 
bond or 
covenant,— 
time for. 


What pay¬ 
ments save 
the statute, 
and what not. 


is only as from the time that the remainder or re¬ 
version falls into possession, that the twelve years 
for bringing an action of foreclosure begin to run (k ); 
also, where and so hmg as the mortgagor and the 
mortgagee are one and the same person (which 
occasionally happens), the time does not begin to 
run at all (/). And note, that the mortgagee’s 
remedy on the covenant contained in his mort¬ 
gage deed (m), or on a bond collateral thereto (n), 
{scil. as against the mortgagor himself and his re¬ 
presentatives (o),—and snnUc, even as against the 
mortgagor’s surety) (/d, is now barred after twelve 
years, although the time in general for suing 
on a covenant or bond remains as heretofore 
twenty years (y), but the twelve years reckon, of 
course, only as from the time when the right of 
aetion on the covenant is complete, and there may 
occasionally be no complete right of action until 
after demand made for payment {q). Note also, 
that the statutes of limitation in relation to land 
bar and extinguish the title, and not merely the 
action or remedy, of the dispossessed person (r), 
although in relation to personal property their effect 
is to merely bar the remedy \vithout extinguishing 
the right. Also, it should be observed, that the 
right of foreclosure in the mortgagee is not kept 
alive by the payment to him of rent by a tenant 
without the knoAvledge or subsequent adoption of 
the mortgagor (6); nor by the payment to him of 
what purports to be the accruing interest on the 

(A:) IlugUl V. WiLhimon, 38 Ch. Div. 480. 

( 1 ) Topham V. Booths 35 Ch. Div. 607. 

(w) Sutton V SuttoUf 22 Ch. Div. 511. 

(n) Fearnside v. Flint, 22 Ch. Div. 579. 

(0) Allison V. Frishy, 43 Ch. Div. 106. 

(p) Lindsdl v. Phillips, 30 Ch. Div. 291. 

(q) Brovm v. Broum, 1893, 2 Ch. 300; Allison v. Frishy, supra. 

(r) Johnson v. Mounsey, ii Ch. Div. 2^^;.Kibble v. Fairthorne, 1895, 

I Ch. 219. 

(s) Harhck v. Ashherry^ 19 Ch. Div. 539. 
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mortgage debt, when made by any one other than 
the mortgagor himself or a person acting with the 
mortgagor’s authority in that behalf (0; but,, of 
course, the payment of interest by the tenant for 
life keeps alive the debt as against the remainder¬ 
man (u). 

In modern times, the doctrine of courts of equity Of the estate 

. . ., 1.1 ^ of the mort- 

recognising the mortgagor to bo the actual owner gagor. 
of the land was to a large extent imported into the 
common law by statute; r.y., by 15 & 16 Viet. c. 

76, ss. 219, 220, if, the mortgagor being in posses¬ 
sion, an ejectment was brought by the mortgagee, 
and no suit was then pending in any court of equity 
for redemption or foreclosiue, the mortgagee was 
required to discontinue his action, on payment of 
principal, interest, and costs; and by the Judicature 
Act, 1873, mortgagor entitled for the time being 
“ to the possession or receipt of the rents or profits 
“ of any land, as to which no notice of his intention 
“ to take possession, or to enter into the receipt of 
“ the rents and profits thereof, shall have been given 
“ by the mortgagee, may sue for such possession or 
“for the recovery of such rents and profits, or to 
“prevent (or recover damages in respect of) any 
“trespass or other wrong relative thereto, in his 
“ own name only.” 

The mortgagor, where he is in possession, is not Mortgagor m 
bound to account to the mortgagee for the rents and accouSie°° 
profits arising or accruing while in possession, even 
although the security should afterwards prove in- 

(<) Nmhould v. Smith, 29 Ch. Div. 882; 33 Ch. Div. 127; Lindzdl 
V. Phillips, 30 Ch. Div. 291; and dieting. Adnam v. Sandioich {Earl), 

2 Q. B. D. 485. 

(u) Roddam v. Morley, i De G. & J. i ; Hollingshcad v, Webster, 37 
Ch. Div. 651 ; Dihb v. Walker, 1893, 2 Ch. 429; and aee Steward v, 

England, 1895, 2 Ch. 100, 820. 
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Mortgagor 
restrained 
from waste, if 
security be 
insufficient. 


Mortgagor, 
tenant at will 
to mortgagee. 


Mortgagor 
could not make 
leases binding 
on mortgagee; 
8 ecu 9 , now. 


sufficient (-y),—he is not, in fact, the bailiff or agent 
of the mortgagee • nevertheless, on the mortgagor’s 
death, different considerations may arise (a;). But, 
of course, equity will so restrain the mortgagor’s 
right of ownership as that his ownership may not 
operate to the detriment of the mortgagee; the 
court will grant an injunction against the felling of 
timber by the mortgagor, the court being first satis¬ 
fied that the security is insufficient (y). Also, equity 
will noi hinder the mortgagee from evicting the 
mortgagor after default, but will consider the mort¬ 
gagor as being for such purpose a mere tenant at 
will (2); but the mortgage contains occasionally a 
re-demise of the mortgaged premises to the mort¬ 
gagor, although more usually it contains a more 
attornment clause, whereby it is expressed that the 
mortgagor attorns and becomes tenant to the mort¬ 
gagee (a ); and in either case, the mortgagee must, in 
proceeding to evict the mortgagor, have regard to 
the provisions of the mortgage deed. 

The mortgagor could not make a valid lease bind¬ 
ing on the mortgagee: and if he had made such a 
lease, the mortgagee might without notice have 
ejected his lessee (b ), and as a consequence of this 
rule, both mortgagor and mortgagee used to combine 
in making the lease, wherever at least (as in the 
case of mines) expense was to be incurred by the 
lessee, or there was a reasonable probability of the 
mortgagee proceeding to eviction. But now, under 
the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), 

(v) Ex parte Wilson, 2 Ves. & Beav. 252. 

{x) See and consider In re Hyatt, Bowles v. Hyatt, 38 Oh. Div. 609. 

iy ) Farrant v. Lovell, 3 Atk. 723; King v. Smith, 2 Hare, 239; Russ 
V. Mills, 7 Gr. 145. 

(2) Cholmondeley v. Clinton, 2 Mer. 359. 

(a) Ex parte Williams, 7 Ch. Div. 138; In re Stockton Iron Furnace 
Co., 10 Ch. Div. 335; Ex parte Jackson, in re Bowes, 14 Ch. Div. 725; 
and see In re Kitchen, 16 Ch. Div. 226; Ex parte Voisey, in re Knight, 
21 Ch. Div. 442; Ex parte Isherwood, in re Knight, 22 Ch. Div. 394. 

{h) Keech V. Hall, Doug. 22. 
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s. 18, the mortgagor while in possession may make 
a valid lease (as may also the mortgagee while 
in possession),—provided the lease do not exceed 
twenty-one years for an agricultural or occupation 
lease, or ninety-nine years for a building (or re¬ 
pairing) lease; and provided the lease otherwise 
complies with the requisites of the Act (c ); and 
where the mortgagor is the leasing party, he is to 
deliver to the mortgagee a counterpart of the lease; 
and in such a lease, the concurrence of the mort¬ 
gagee is in etfcct implied by the statute {d)) but 
these provisions do not extend to mining leases. 
And where the mortgagee, by virtue of his legal 
title as mortgagee, takes the actual possession,—c.y., 
by giving notice to the tenants to pay their rents to 
him, and by taking into his own hands the man¬ 
agement of the estate,—this is in the general case 
regarded as an assertion of his paramount title as 
mortgagee; and thereupon the mortgagor s tenants, 
although for terms of years, hdivj termn created subse¬ 
quently to the mortgage, become tenants from year to 
year only to the mortgagee (r); but, by a recent 
statute (/), the compensation (if any) to which 
such tenants would be entitled as against their own 
lessors is preserved to them as against the mort¬ 
gagee so taking possession. The mortgagee, it seems, 
may enter into possession of part of the mortgaged 
property, without also entering into possession of the 
rest of the property {g ); but a mortgagee, when he 
has once taken possession, cannot at pleasure give 
up the possession again Qi). A mortgagee who has 
entered into possession is entitled, out of the profits. 


(c) WiUon V. Qw«n’« Club, 1891, 3 Ch. 522. 

\d) Municipal Permanent Building Society v. Smith, 22 Q. B. D. 70. 
(e) Corbett v. Plowden, 25 Ch. Div. 678; Towerson v. Jachon, 1891, 
2 4 b. 484. 

(/) 53 * 54 Viet. 0, 57, 

(0) Simmins v. Skirl^, 6 Ch. Div. 173. 

(A) Pryterch v. Williams, 42 Ch. Div. 590. 
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effect of. 
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to repay himself all the necessary expenses attending 
the collection of the rents (i ); and he may stipulate 
with the mortgagor for the appointment of a receiver 
to be paid by the mortgagor (k ), and under the 
statute 23 & 24 Viet. c. 145, a power to require 
the appointment of a receiver Avas made incident to 
every mortgage of lands, unless the mortgage deed 
expressly excluded such power; and the Conveyan¬ 
cing Act, 1881, ss. 19, 24, contains similar provisions. 
When a receiver is appointed, the tenants pay to 
him all rents accrued and unpaid, besides all accruing 
rents; and if the mortgagor is himself the occupy¬ 
ing tenant, he pays to the receiver an occupation 
rent, accruing from the date of the demand therefor 
Mortgagee ( 1 ). But coiirts of equity, fearful of opening a door 
charge for per- fraud, have imposed this restriction on mortgagees 
sonai trouble, when in possession, namely, that they shall not be 
permitted to make any charge on the estate for their 
own personal trouble (?y?); nor appoint themselves 
receivers of the mortgaged estate, even by express 
agreement Avith their mortgagors (?t). And Avith re¬ 
gard to mortgages of West India estates, although 
the mortgagee, Avdiilst he is out of possession, may 
stipulate for the consignment to himself of the pro¬ 
duce, and charge commission on the net produce as 
a compensation for his trouble (o), still, Avhen he is in 
possession, he stands in precisely the same situation 
as a mortgagee in possession in England, and if he 
chooses in such a case to be consignee himself, he 
receives no commission ('p). The powers of a receiver 
extend, of course, only to the property comprised in 


(i) Godfrey v. Wation, 3 Atk. 518. 

(h) Davis v. Bendy, 3 Mad. 170. 

{ 1 ) Yorkshire Banking Co. v. MvUan, 35 Oh. Div. 125. 

(m) TiUet v. Nixon, 25 Ch. Div, 238; Mason v. Westohy, 32 Ch. 
Div. 206. 

(a) French v. Baron, 2 Atk. 120. 

(0) Faulkner v. Daniels, 3 Hare, 218. 

(j) ) Leith V. Irving, i My. & K. 277. 
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the security; consequently, in the case of a mortgage Receiver and 
of lands on which an hotel is built, the receiver is not ^r^Tceiv^" 
(or not necessarily) of the hotel business, but of the only,-when? 
rents and profits only of the mortgaged property,— 
wherefore the receiver will not, in general, be ap¬ 
pointed to be manager also of the liotel business (q ): 
secus, if the hotel as such is comprised in the security 
(r). Also, in the case of a mortgage of mines, if the 
colliery business is comprised in the security, a re¬ 
ceiver and manager will be appointed (s); but other¬ 
wise a receiver only. 


A stipulation that the mortgagee shall receive stipulation for 
interest at per cent, if regulaily paid, but £s per 
cent, if default is made, is good £S per cent, be 
reserved by the deed; and in the case of interest 
being so stipulated for, the higher and not the 
lower rate is taken upon redemption and fore¬ 
closure accounts (t ); and also where the mortgagee 
is in possession (//). But if £4 per cent, only is 
reserved, a stipulation that £s per cent, shall be 
paid if the interest be not regularly paid is in the 
nature of a penalty, against which the court will 
relieve (v). But the fines and penal payments Fmrs in 
contained in mortgages to building societies, being Sy moiT-* 
reasonable within the Building Society Acts, arc 
recoverable in full (x ); and the premiums charged 
for loans are in the nature of principal moneys ad¬ 
vanced (y ); moreover, the rules for the time being 


(5) Whitley V. ChaUls, 1892, i Ch. 64. 

(r) Truman v. Redgrave^ 16 Ch. Div. 547 ; Makins v. Percy IbheUon, 
1891, I Oh. 133. 

(«) Qlouceiter Bank v. Rudry Colliery Co, 1895, * 629. 

(d Union Bank of London v. Ingram^ 16 Ch. Div. 53. 

(«) Bright v, Campbell, 41 Ch. Div. 388. 

(w) Tipton Green Colliery Co. v. Tipton Moat Colliery Co., 7 Cb, Div, 
192. 

(a:) Provident Permanent Building Society v. OreenhiU, 9 Cb, Div. 
122; Protector Endowment Go. v. Once, 5 Q. B. D. $92. 

(y) Ex parte Bath, In re Phillipe, 27 Ch. Div. 509. 
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of such societies regulate, as between them and 
their mortgagees, the provisions of the mortgage 
deed (2:),—save upon a dissolution or winding up of 
the society (a). 

Mortgagee It is the duty of the mortgagee in possession to 
Tstate^in neces- premises in necessary repair ; and to see to 

gary repair renewal of Icascs, and to otherwise maintain the 

rents. title (h). But a mortgagee is not bound to lay out 

money on the estate,—save for necessary repairs, and 
to the amount only of the surplus rents; and ho 
cannot, in the absence of an express agreement to 
that effect, compel the mortgagor to advance money 
for the renewal of leases (c ); but if the mortgagee 
should himself pay any fine or premium in order to 
obtain a renewal of the lease, that would be a neces¬ 
sary outlay, and ho would bo entitled as against the 
mortgagor coming to redeem him to include that 
payment with interest thereon in the “price of re¬ 
demption ”—and this upon the plainest principles of 
Mortgagee in equity. A mortgagee in possession, bein^ in equity 
must account, a sort 01 trustcc or baillit for the mortgagor, is 
assigned accountable, of course, for the rents and profits; and 
the mortgage, therefore, if, loithout the assent of the mortgagor. he 
MBignment assigns ovcr the mortgage to another, he will be 
(IT wTth the liable to account for the profits received svibse- 

mortgagor cven to the assignment,—on the principle that, 

having turned the mortgagor out of possession, it is 
incumbent on him to take care in whoso hands he 
places the estate (d). But this rule of equity applies 

(z) Dewhurst v. Clarkson^ 3 Ell. & Bl. 194; Rosenberg v. Norihumher- 
land Building Society^ 22 Q B. D. 373 ; Bradbury v. Wild^ 1893, i Ch. 
377 ; Strohmenger v. Finsbury Budding Society, 1897, 2 Ch. 469. 

(а) Kemp v. Wright, 1895, I Ch. I2i; Botten v. City and Suburban 
Society, 1895, 2 Ch. 441; Building Societies Act, 1894 (57 & 58 Viet, 
c. 47), S8. I, 10; In re Ambition Society, 1896, i Ch. 89. 

(б) Godfrey v. Watson, 3 Atk. 518. 

(c) Mardove v. Bale, 2 Vernon, 87; Godfrey v. Walson, supra. 

(d) National Bank of A, v. United Hand tn Hand Co,, 4 App. Ca, 

391. 
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only when the assignment is the mortgagee’s own 
voluntary act, and is not applicable when the assign¬ 
ment is by direction of the court in a redemption 
suit (c). But a mortgagee is not deemed to be a 
mortgagee in jjossession merely because the mort¬ 
gage deed contains an attornment clause (/); and 
the mere fact that mortgagees arc in receipt of the 
rents and profits does not necessarily make them 
chargeable as mortgagees in possession,— hut they are 
mortgayees in 2>osscssion if they have taken out of the 
mortgagors hands the poicer and duty of managing the 
estate and of dealing with the tenants (g). 

Similarly, when there are successive mortgages, 
the first mortgagee, if in possession, is accountable to 
the second moitgagee of whose mortgage he has had 
notice; and he will not be allowed any sums (on 
account of rents received) which after such notice he 
may have paid over to the mortgagor {h),—sec us, as 
te any rents paid over before receiving such notice 

(h) ; and when a receiver has been appointed on 
behalf of the first mortgagee, the subsequent incum¬ 
brancers may apply to such receiver and obtain 
payment of their interest out of any surplus rents 
in his hands (i); but if they make no such applica¬ 
tion, they are taken to rely, for both their principal 
and their interest, on their security against the lands 

(i) . Where a second mortgagee is in possession, 
he is accountable like any other mortgagee in pos¬ 
session ; but as a general rule, he is not accountable 
to the first mortgagee for the back-rents received (k), 
—unless the first mortgagee has given notice to the 
tenants to pay their rents to him (k) ; and when a 


{e) Bickcrton v. Waller, 31 Ch Div. 151 
(/) Stanley v. Grundy, 22 Cb. Giv. 478. 
ig) Noya v. Pollock, 32 Ch. Div. 53. 

(A) Berney v. Sewell, i Jac. & W. 647. 
{{) Bertie v. Lord Abifigdou, 3 Mer. 560. 
{k) Laiu V. Glenn, L. R. 2 Ch. App. 639. 


or (ft ) By 
direction of 
the court. 


Taking of 
possession 
by mort¬ 
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18 and what 
18 not. 
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accountability 
therefor,— 
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gagees. 
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Mortgages is 
accountable 
for what he 
actually re¬ 
ceives, oi what 
(but for his 
wilful default) 
he might have 
received. 


receiver has been appointed on behalf of the second 
mortgagee, that appointment is always made subject 
to the rights of the prior incumbrancer (if any) who 
shall be in, or who shall enter into, possession of the 
mortgaged hereditaments; and in such a case, if the 
occupying lentmt pays his back-rents or his accruing 
rents to the first mortgagee after notice from the 
latter so to do, he is not liable to pay the same rents 
over again to the second mortgagee or to the receiver 
of the latter (1). 

But although the mortgagee is liable to account, 
he is not obliged to account according to the actual 
value of the laud, nor is he bound by any proof that 
the land is worth so much, unless it can be proved 
that he made so much out of it, or might, but for 
his own wilful default, have done so,—as if, without 
cause, he turns out a sufiicient tenant who held at 
so much rent, or refuses to accept a tenant who 
would give so much rent (m), or unless he makes 
a gross mistcike, whereby the value of the security 
is damaged, in the exercise of his power of sale (n). 
This limited protection is accorded to the mortgagee, 
because it is the laches of the mortgagor (or of his 
subsequent mortgagees) (o), that he lets the land 
lapse into the hands of the mortgagee by the non¬ 
payment of the money, therefore, when the mort¬ 
gagee enters, he is only accountable (save in cases 
of wilful default) for Avhat ho actually receives; and 
he is not bound to make the most of another’s pro¬ 
perty ; and above all, he is not bound to work or to 
keep working, at a speculative profit, the minerals in 


(/) Underhay v. Read^ 20 Q. B. D. 209. < 

(m) Simmins v. Shirley^ 6 Ch. Div. 173; Ryre v. Hughes^ 2 Ch. Div, 
148 ; Taylor v, Mostyn, 33 Ch. Div. 226. 

(n) Tomlia v. Luce, 41 Ch. Div. 573. 

(0) Mainland v. Upjohn, 41 Ch, Div. 126. 
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the land mortgaged (j?); and in case he does make 
any considerable outlay on the mortgaged premises, 
he is entitled to an inquiry whether such outlay has 
been beneficial ((/); and this rule, limiting the ac¬ 
countability of a mortgagee in possession, applies to 
mortgagees selling under their power of sale (r). 

Also, for advantages of a purely collateral character 
derived by the mortgagee out of his possession of 
the mortgaged property, and which do not affect the 
mortgagor, the mortgagee is not accountable (s); 
and one of two eo-owners of a patent, who is also 
mortgagee of the other co-owner’s sliare, is not liable 
to account at all for the profits which he makes by 
himself working the patent,—for he works as co-owner 
and not as mortgagee (i'); but for any royalties re¬ 
ceived under licences to work the patent, he would, 
smhlc, be liable to account as mortgagee. 

In taking a mortgagee’s accounts, the rents arc in Annual reata, 
general written off against interest, and if at the 
time the mortgagee takes possession, the interest on directed, 
his principal money is not in arrear, and there is no 
otlicr serious danger overhanging his security which 
his entry into possession was intended to forestall,— 
or if the mortgagee remains in possession after he 
has been fully paid his mortgage debt {u ),—then 
(as a general rule) the account will, in either of these 
cases, be taken with “ annual assets,”—that is to say, 
if the rents exceed the amount of the interest, the 
excess will in every year of such excess be applied 
in reduction of the principal moneys due {v)] but 
otherwise annual rests will not be directed. 

(jj) Rowe V. WooiU I Jac. & Walk. 315. 

(5) Shej^ard v. Jones, 21 Ch. Div. 469; Astvmd v. CdbhoLd^ 1894, 

A. 0 . 150. 

(r) Rompas v. King, 33 Ch. Div. 279. 

(«) White V. City of London Brewery Co , 42 Ch. Div. 237. 

(0 Steen v. Rogen, 1892, 2 Ch. 13; 1893, A. C, 232. 

(tt) Ashworth V. Lord, 36 Ch. Djv. 545. 

(v) Shephard v. Elliott, 4 Mad. 254; Patch v. Wild, 30 Beav, 99. 
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A mortgagee could not formerly have been com¬ 
pelled by the mortgagor to produce the title-deeds 
until payment of his principal, interest, and costs,— 
even though production was required for the purpose 
of enabling the mortgagor to negotiate a loan to pay 
off the mortgagee (a); but the law in this respect is 
now altered as regards all mortgages made subse¬ 
quently to the 31st December 1881 (y); that is to 
say, the mortgagee is now compellable to produce 
the title-deeds before payment of his debt,—but that, 
of course, does not mean that ho is compellable 
to produce the mortgmje deed itself before payment; 
and upon redemption, the mortgagee must, of course, 
hand over all the title-deeds, and will be liable in 
damages to the mortgagor for any title-deed that is 
missing or fraudulently disposed of (2); and where 
there is a mortgage, and the mortgagee assigns the 
mortgage debt and the principal security therefor, 
he must also assign all (if any) collateral securities 
he may hold for the same debt,—for the transferee 
must occupy the same position (neither better nor 
worse) that the transferror occupied,— scil. as regards 
the mortgagor (a). 

It seems that a mortgagee cannot accept a valid 
lease from the mortgagor, even though free from 
circumstances of fraud, and at a fair rent,—the 
reason for this disability being the power which, if 
the law were otherwise, the mortgagee would possess 
of “harassing” the mortgagor (6), and the same 
principle forbids the mortgagee from purchasing 


(a;) Sheffidd v. Eden, lo Ch. Div. 291, 

(y) 44 & 45 Viet. c. 41, B. 16; New South Waiei Bank v. O'Connor^ 
14 App. Ca. 273. 

(2) James v. Rumsey, 11 Ch. Div. 398. 

(a) Walker v. Jones, L. K. i P. C. 50; Parker v. Clarke, 30 Beav. 


54 - 

( 6 ) 

289. 


Wehh V, Bmke, 2 Sch. & Lefr. 661; Ex parte Buxton, 1$ Ch. Div. 
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under the power of sale contained in the mortgage Second mort- 
deed (c); but a second mortgagee may lawfully 
purchase from the first mortgagee {d). And a mortgagee, 
mortgagee could not have made a valid or binding Mortgagee 
lease, unless of necessity and to avoid a probable equity^nlke a 
loss («); but now, under the Conveyancing Act, ’ 

i88i (44 & 45 Viet. c. 41), s. 18, the mortgagee, 
while in possession, may by himself, and without 
the concurrence of the mortgagor, make a valid 
lease,—provided the lease do not exceed twenty-one 
years for an agricultural or occupation lease, or 
ninety-nine years for a building (or repairing) lease, 
and provided the lease otlierwiso complies with the 
requisites of the Act; but these provisions do not 
apply to mining leases. Equity holds also, that if 
the property in mortgage be renewable leaseholds, 
and the mortgagee renew, he will take the renewal 
subject to the old equity of redemption (/); and if 
an advowson bo in mortgage, and the living become aJvowsod. 
vacant, the mortgagor, and not the mortgagee, shall 
(in effect) present (y),—that is to say, the mortgagor 
nominates to the mortgagee a person to be appointed 
to the living, and requests the mortgagee to present 
such nominee to the bishop for institution and in¬ 
duction ; and equity will not permit the mortgagor 
to agree to the contrary (A). In general, also, a Moitgagee 
mortgagee in possession shall not waste the estate timbe^r 
{%); and if he have felled timber, an account will be 
decreed, and the produce applied, first, in payment 
of the interest, and then in sinking the principal; 
and equity will grant an injunction to restrain the , 


(c) Martinson v. Clowes, 21 Ch. Div. 857; Bailey v. Barnes, 1894, 
I Ch. 25 ; Astwood v. Cobhold, 1894, A. C. 150. 

{d) Shaw V. Bunney, 33 Beav. 494. 

(tf) Corbett V. Plowden, 25 Ch. Div. 678. 

(/) Halt V. Holt, I Ch. Ca. 190. 

{(/) Mackenzie v. Robinson, 3 Atk. 559. 

( A) Welch V. Bishop of Peterborough, 15 Q. B. D. 432. 

(») Hanson v. Derby, 2 Vern. 392. 

Z 
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mortgagee from continuing to fell tlie timber,—-unless 
the security is insufficient, in which latter case the 
court will not restrain him, but the produce will be 
applied in case of the estate (k ); and the like rules 
applied, and still apply, to the opening of new mines 
(1 ); but as regards trees, the mortgagee in possession 
may now cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for shelter 
or ornament, and may even employ a contractor for 
the purpose, the cutting by such contractor to bo 
completed within bvclve months from the date of 
the contract (m); and if the mortgagee unnecessarily, 
and without the consent of the mortgagor, pulls 
down buildings and erects new buildings, ho is liable 
for any loss of rent thereby occasioned (n). 

The doctrine of tacking is one which affects more 
or less the rights of mesne or intermediate incum¬ 
brancers, the usual effect of the application of the 
doctrine being to squeeze out a second (or mesne) 
mortgage, and to add on the amount of the third 
(or other subsequent) mortgage to the first mort¬ 
gage,—or, in other words, to postpone such second 
mortgage until the third as well as the first mort¬ 
gage is paid; for in ccquali jure, melior est conditio 
possidentis, and where the equity is equal, the law 
shall prevail; and as a mortgagee comes in upon a 
valuable consideration without notice, therefore by 
purchasing in a first mortgage (being a legal mort¬ 
gage), he shall thereby protect his estate agamst any 
mortgage subsequent to the first,—for he hath both 
law and equity (o). And in a case of London and 


(k) Withrington v. Banket, Sel. Ch. Ca. 30. 

{l) Hanton v. Derby, 2 Vern. 392 ; Millet v. Davie, 31 Beav. 470. 
(wi) Conveyancing Act, 1881, s. 19. 

(n) Sandon v. Hooper, 6 Beav. 246. 

(0) Wortley v. Bi^head, 2 Ves. Sr. 574 ; Rooper v. Earriton, 2 K. & 
J. 108, 109. 
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County Bank v. Goddard (p), where A., while being even when 
equitable owner only, created an equitable mortgage vesting de-^ ^ 
by deposit in favour of B.; and subsequently, and 
when he had become legal owner, he created an equi¬ 
table mortgage by deposit in favour of the plaintiffs,— 
executing also to them (and at the same) a deed of 
charge, whereby he declared himself a trustee for 
the plaintiffs, and gave them power to remove him 
from the trusteeship and to appoint a now trustee 
in his place; and subsequently he created a legal 
mortgage in favour of C., and the plaintiffs, in ex¬ 
ercise of their power in that behalf, duly removed 
A. from the trusteeship and appointed new trustees 
in his place, and (by declaration under the Convey¬ 
ancing Act, i88i) vested in the now trustees the 
legal estate theretofore vested in A. as trustee,— 

The court held (the plaintiffs having had no notice 
of B.’s mortgage), that the plaintiffs charge was 
entitled to priority over B., in respect that the 
legal estate had (by the vesting declaration) been 
got in for the plaintiffs’ benefit; and further (C. 
having had full notice of the plaintiffs’ mortgage), 
that the plaintiffs’ priority over B. held good also 
against C., although the legal estate had vested 
in C. until divested out of him by the vesting 
declaration. 


The leading rules of the doctrine are stated in The doctrine 
Bimc V. Duc hess of Marlboronyh (q) as follows:—(i.) ItVruie8°*~ 

“ If a third mortgagee buys in the first mortgage, i Third mort- 
“ being a legal mortgage, though it be pendente hte, 

“ pending a bill brought by the second mortgagee to 
“ redeem the first, yet the third mortgagee having gage with 
“ obtained the first mortgage, and got the law on his L°cord°iuay 
“ side and equal equity, he shall squeeze out the 
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Because he is 
mthout notice 
when he ])ai ts 
with his fiist 
cash; 


and may 
theiefore pio- 
tect hi3 honest 
debt against 
subsequently 
discovered 
dangers. 


2 Judgment 
creditoi buy¬ 
ing in the 
fiist mortgage 
shall not tack 


‘'second mortgtogee,—and this the Lord Chief-Justice 
“ Hale called a ‘ plank ’ gained by the third mort- 
“ gagee, or tahula in naufnujio, which construction is 
“in favour of a purchaser, every mortgagee being 
“ such pro tanto; ” and in this case, although the third 
mortgagee get in the first mortgage pendente lite^ 
i.e., with notice, he shall, nevertheless, be allowed to 
tack; for the rule of equity only requires that the 
third mortgagee shall not have had notice of the second 
AT THE TIME OF LENDING IIIS MONEY , and he doCS 
not look about him for protection till his debt is 
afterwards found to be in danger (r). But if an 
owner having the legal estate create a charge in 
favour of A., then a second charge in favour of B., 
and then a third in favour of C., ho cannot by his 
own voluntary act alter the equities by transferring 
the legal estate to any one of them (s), secus, if such 
transfer is not merely voluntary on the part of such 
owner {t). But (2) “If a judgment-creditor buys in 
“the first mortgage, although being a legal mort- 
“ gage, he shall not tack or unite the mortgage to 
“ his judgment, and thereby gain a preference,”—for 
such judgment-creditor has by his judgment at 
the best only an inchoate right against the land; 
and non constat, that he will ever make use of it, for 
he may take his debt out of the goods of the 
debtor; and besides, he docs not lend his money on the 
immedidte view or contemplation of the land, and is not 
therefore deceived or defrauded though his debtor 
had before made twenty mortgages of his estate; 
but a mortgagee is defrauded or deceived if the 
mortgagor has already mortgaged the estate to 
another {u). Moreover, the effect of the judgment 


(r) Manh v. Lee^ i L. C. 659; Wilmot v. Pih, 5 Hare, 14. 

{s) Shropshire Rail. Co, v. Reg.^ L. li. 7 H. L. 496; Union Bank 
V. Kent, 39 Ch. Div, 238, 

(0 Taylor y. Russell, 1892, A. C. 244. 

(u) Lacy v. Ingle, 2 Ph. 413; Spencer v. Pearson, 24Beav. 266. 
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being only to charge the interest which remains in 
the debtor, the creditor can have no right, by means 
of tacking, to cut off an incumbrance which preceded 
his judgment (v). On the other hand, (3.) “ If a first 3. First mort- 
“ mortgagee, being a legal mortgagee, lends a further ffuTther^sum 
“ sum to the mortgagor upon a statute or judgment, 

“ he shall retain against a mesne mortgagee until both against a 
“ his securities are satisfied (.?;),—and a fortiori if the ^gee? 

“ first mortgagee lends on a mortgage ” (y). But for 
this purpose, the first mortgagee must have the legal 
estate or the better right to rail for it; and, of course, 
the rule will not apply if tlio mortgagee had notice 
of the mesne incumbrance at the time of making 
the further advance (;:); and although the first 
mortgage was expressly made to secure a sum and 
further advances^ still if the first mortgagee make a 
further advance uith notice of the mesne incumbrance, 
ho will not bo entitled to tack such further advance 
(a ); and this rule is applicable even as against com¬ 
panies (e.g., banks) who have a lien on their own 
shares for all moneys due and groining due to them 
from the shareholder as a customer of the bank {h). 

But as regards the mortgage debentures of a com- as to “float- 
pany, these, although they may be a first charge on ' 

the property (or on some specified property) of the 
company, are in the nature of a “ floating security ” 
only, and therefore will not have priority over a sale 
(c) or mortgage {d) of the company’s property, or of 

(v) Whitworth V. Oaugain, 3 Hare, 416 ; Arden v. Arden, 29 Ch. Div. 

702 ; Ex parte Whitehouse, 32 Ch. Biv. 512 ; Dans v. Freethy, 24 Q. B. 

D. 519. 

(a;) Shepherd v. Titley, 2 Atk. 348. 

(y) Wylie v. Pollen, 11 W. R. 1081. 

(2) Credland v. Potter, L. R. 10 Ch App. 8. 

(а) Shaw V. Neale, 20 Beav. 157 ; Rolt v. Ilopkinson, 9 H. L. Cas. 

514 ; London and County Bank v. Radcbffe, 6 App. Ca. 722. 

(б) Bradford Bank v. Bnggs, 12 App. Ca. 29 ; Miles v. New Zealand 
Co., 32 Ch. Div. 266 ; Union Bank [Scotland) v. National Bank [Scot¬ 
land), 12 App. Ca. 53. 

(c) In re Hornt and HdLardlt Cordract, 29 Ch. Div. 736. 

(d) Wheatley v. Silksione, ike. Co., 29 Ch. Div. 715. 
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part thereof, made to one individual; and they will 
not have priority over an execution duly perfected 
(e), nor over a garnishee order even (/),—for the very 
intention of a “ floating security ” is, that it shall affect 
only the prnpei ty of the company which shall be and 
remain the iiiimcumbered property of the company 
at the time of realisation of the security (y ); and 
any provision contained in the debenture, whereby 
the company purports to bo restrained from making 
such sale or mortgage with such priority as aforesaid, 
w'ould probably be deemed re})ugnant and be inopera¬ 
tive, and would certainly not prevent a charge which 
(like a solicitors lien) should arise by operation of 
law (A), and it would not retain its precedence over a 
voluntary charge taken without notice (?); and now, 
by the 6 o & 6i Viet. c. 19, it is in all cases subject 
to the debts which (upon the bankruptcy of an indi¬ 
vidual) are entitled, under the 51 & 52 Viet. c. 62, 
s. I, to be paid in preference to the general debts 
of the company. And here note, that, as between 
themselves, floating securities will, in general, rank 
according to the respective dates of their creation, i.e., 
of their issue (k). 

The following five further points with regard to 
tacking must now be mentioned, that is to say:— 
Firstly, it is a well-settled rule, that, when a puisne 
mortgagee has bought in a prior incumbrance, but 
has not obtained the legal title, or when he takes 
such prior incumbrance en mitre droit (/), in either 


Where legal 
estate is out¬ 
standing, in¬ 
cumbrancers 
rank accord¬ 
ing to time. 


(e) In re Opera JAmited, 1891, 3 Ch. 260; Taunton v. Sheriff of 
Warwickshire, 1895, I Ch. 734. 

(/) Robson V. Smith, 1895, ^ Ch. 118. 

(g) Government Securities Investment Co. v. Manila Co., 1897, A. 0 . 
81. 

{h) Brunton v. Electrical Corporation, 1892, i Ch. 434; and see 
Brahourne v. Anglo-Austrian Union, 1895, 2 Ch. 891. 

(t) English a/rd Scottish Mercantile v. Brunton, 1892, 2 Q. B. JOO. 

(/!r) Lister v. Lister Co., W. N. 1893, P- 33 * 

(l) Morret v. Paske, 2 Atk. 52. 
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of those two cases he gets no advantage from the 
prior incumbrance,—because generally in all cases 
whore the legal estate is outstanding, the several 
incumbrancers must bo paid according to their 
priorities, upon the maxim qid ^jrior est Umpore, 
potior est jure; still, if any one of the incumbrancers 
has a better title than the others to call for the legal 
estate, ho will in equity bo in the same situation as 
if he had obtained such estate (m). Secondly, it was 
for a long time considered, that no tacking properly in buiidmg 
so called existed in the case of successive mortgages, 
where the first mortgage was to a building society and 
was paid off by the third mortgagee, and the society recognised, 
indorsed the statutory receipt, which was equivalent 
to a reconveyance, but such third mortgagee (it was 
considered) had priority only for the sum paid to the 
building society, with interest thereon (n ); in other 
words, the legal estate which Avas obtained by virtue 
of the statute and under the reconveyance implied 
from the indorsement of the receipt, was considered to 
have been obtained for the benefit of all the mort¬ 
gagees according to the priority of their dates—that 
is to say, for the benefit of no one of them in par¬ 
ticular; and this was also the effect, if the legal 
estate was expressly reconveyed to the mortgagor. 

But quite recently, the old opinion (Avhich Avas a very Secus, now. 
reasonable one) has been held to be erroneous (o ); 
so that tacking applies in the case of building society 
mortgages equally as in the case of ordinary mort¬ 
gages ; and when the building society indorses the 
statutory receipt, and a now mortgage is made (with¬ 
out notice of a mesne mortgage) to a third person 
who pays off the society, and Avho takes over all the 
title-deeds from the society,—in such a case, the 


(m) Wilmot V. Pike, 5 Hare, 14 ; Cook v. Wilton, 29 Beav. 100. 

(n) PeaM v. Jaokion, L. R. 3 Ch. App. 576; Jiobinton v. Trevor, 12 
Q. B. D. 423; Carlisle Banking Co. v. Thompson, 28 Ch. Div. 398. 

(0) Boshing v. Smith, 13 App. Ca. 582. 
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new mortgage ranks as the first mortgage, not only 
for the amount paid to the society, but for the whole 
Mortgages sum secured thereby. Thirdly, regarding mortgages 
surety,- ^ Surety, some rather nice distinctions require 

distin^ion to be taken; for if A. is the mortgagor, B. the surety, 
tacking, and C. the mortgagee, and C. lends a further sum to 

th^s^uretyTs -A.., C. will in general have the right as against B. 
a mere cove- further advance to the first mortgage 

co-mortgagor, debt (p ); but if A. is the mortgagor, B. the surety, 
and C. the mortgagee, and B. is not merely a cove¬ 
nantor for the payment of the debt, but is also 
a co-mortgagor with A., bringing some property of 
his (B.’s) own into the security, then if C. lends a 
further sum to A., C. cannot in general as against 

B. tack this further advance to the first mortgage 
debt,—because B. has in this latter case not merely 
a right (on payment of the first mortgage debt) to 
the delivery up of the security, but has an actual 
right or equity of redemption {q ); and the conse¬ 
quences of this distinction are very curious, because, 
in the latter case, if B. redeems C. his first mortgage, 
then C. will be liable to redeem B. what he has paid; 
and in effect, therefore, when B. is a co-mortgagor, 

C. s making the further advance operates to discharge 
When a bond B. altogether from the suretyship (r). Fourthly, it 
tacked,— ^ appears that a prior mortgagee having a bond debt, 
}?feo?dXfor whether prior or subsequent to his mortgage (s), 
—never. cannot tack it against any intervening incumbrancer, 

(&.)Afterdeath . . ° i ® i- , 

of debtor,- or agamst an intervening judgment creditor or bond 
voiunTews^^^*^ Creditor (t), or even against the mortgagor himself 
(u), or a purchaser from him of the equity of re- 


(p) WiUiam v. Ovoen, 13 Sim. 597. 
iq) Bowher v. Bull, i Sim. N. S. 29. 

(r) Beevor v. Luck, L. R. 4 Eq. 537; Kinmird v. Trollope, 39 Oh. 
Div. 636. 

(«) Windham v. Jennings, 2 Ch. Rep. 247. 

(<) Lowthian v. Hazel, 3 Bro. 0 . 0 . 162. 

(«) Jones V. Smith, 2 Ves. 376. 
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demption; but can tack it only as against the heir (v), 
or beneficial devisee (x ),—and that only for the pur¬ 
pose of avoiding circuity of action (?/); in other words, 
the bond debt, or in fact any other unsecured debt, 
cannot be tacked at all during the life of the mort¬ 
gagor, but only after his death and upon an ad¬ 
ministration of his assets,—when, of course, it will be 
preferred to tlie heir or beneficial devisee (2 ); but 
in case of the bankruptcy of the mortgagor, the 
''mutual (kalimjfi" or ” mutual ardii” clause might pos¬ 
sibly give in such cases a right to (in otfect) tack 
an unsecured debt (a). Fifthly, it seems to follow Tacking, non- 
from the provisions of the Yorkshire Registries Act, una^^York- 
1884 (b), that, as regards all lands in Yorkshire, the 
doctrine of tacking is wholly abolished, it having 1884. 
been provided by that Act for the registration of all 
mortgagees whatever, whether legal or equitable,— 
and if equitable and by deposit, then whether with 
or without an accompanying written memorandum, 

—and the Act enacts, that, as between the successive 
mortgages, the date of registration shall determine 
the order of priority, excepting in cases of actual 
fraud (c ); and as regards a duly registered mortgage 
which provides for further advances, it is not clear 
how the rule in Eolt v. Hoplmmn {d) would be 
applied; but the tendency of the court would most 
probably be against allowing the further advance to be 
tacked, unless a memorandum thereof was registered 
before the subsequent mortgage was registered {e). 


(v) Shuttlexoorth v. Laycock, i Vern. 245. 

{x) Du Vigier v. Lee, 2 Hare, 326. 

ly) ffeames v. Dance, 3 Atk 630; Talbot v. Fvere, 9 Ch. Div. 568. 

(«) In re Hazelfoot'a Estate, Chauntlers Claim, L. R. 13 Eq. 327; and 
aee In re Oregson, Christison v. Bolam, 36 Ch. Div. 223. 

(а) Eberle's Hold Co. v. Jonas, 18 Q. B. D. 459. 

(б) 47 & 48 Viet. c. 54, amended by 48 Vict. c. 4, and 48 & 49 Viet, 
c. 26. See the chapter on the Maxims of Equity, pp. 30,31, supra; and 
consider Credland v. Potter, L. R. 10 Ch. App. 8. 

(c) Battison v. Hobson, 1896, 2 Ch. 403. 

(d) 9 H. L. Oas. 514. 

(e) Credland v. rotter, L. R. 10 Oh. App. 8. 
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Priority may 
be lost by 
mortgagee’s 
fraud. 

Priority may 
be lost by 
mortgagee’s 
negligence in¬ 
ducing decep¬ 
tion. 


But not by 
any mere 
carelessness 
on the part 
of the moiir 
gagee. 


Suits in equity to establish priorities as between 
successive mortgagees have been (and still are) very 
frequent; and the court has regard, in such suits, to 
the doctrine of tacking, to the doctrine of notice, and 
in general to every consideration which ought to in¬ 
fluence a court of equity. For although the first in 
time retains in general his priority,— scil. if ho have 
also the legal estate, yet he may lose his priority, 
and that either by fraud or by negligence. For if a 
man by any suppression of the truth which he was 
bound to communicate, or by any suggestion of false¬ 
hood, bo the cause of prejudice to another, his claim 
shall be postponed to that of such defrauded person; 
and where a mortgagee of leasehold property lent 
the lease to the mortgagor for the purpose of obtain¬ 
ing a further advance upon it, and on the assurance 
of the mortgagor that he would inform the lender 
of the prior charge; and the mortgagor deposited 
the lease with his bankers without informing them 
of the prior charge, it was held that negligence of 
this sort on the part of the prior mortgagee, being 
negligence which had put it in the power of the 
mortgagor to commit the fraud, postponed his mort¬ 
gage to the security of the bankers (/). And observe 
that, in the case referred to, there was a positive act 
by the first mortgagee, and which conduced directly 
to the deception practised by the mortgagor upon 
the bank (y); and some such positive- act is required 
to postpone a legal mortgage,—for in general a legal 
mortgagee will not be postponed to a subsequent 
equitable mortgagee, merely because the latter has 
been deceived through the fraud of the mortgagor, 
notwithstanding that some carelessness on the part 


(/) Briggt v. Jones, L. R. lo Eq. 92; Lloyd's Bank v. Jones, 29 Ch. 
Div. 221; National Provincial Bank v. Jackson, 33 Ch. Div. i. 

(s') Shr&psUre Union Bail. v. Beg., L. R. 7 H. L. 496; Union 
Bmk V. Kent, 39 Cb. Div. 238 ; Farrcmd v. Yorkshire Bank, 40 Ob, 
Div. 182; Jones v. Ingham, 1893,1 Ch. 352; In re CastcU and Brown, 
1^8, W. N. 7. 
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of the legal mortgagee may have conduced to the 
fraud (h). For example, where, as in Northern Cotmtin 
Fire Insurance v. Whqrp (2), C., the manager of the 
company executed a legal mortgage to the company 
of his own freehold estate and handed over the 
title-deeds to the company, and the deeds were 
placed in a safe of the company, the duplicate key 
of which was intrusted to C. as manager; and C. 
some time afterwards took out of the safe the deeds 
(except his own mortgage) and liandcd them to the 
defendant, to whom at tlie same time he executed a 
mortgage for money then advanced by the defendant 
without notice of the compan3's prior mortgage,— 

The court held, that tlie mortgage to the company ;seciis, if such 
retained its priority over the defendant s mortgage; amSs to 
for the legal mortgagee had not connived at the fraud, 
mortgagor’s fraud, or done any act which had led to 
the subsequent advance. And hero it may be con¬ 
venient to note, that in these actions to establish 
priorities, a plaintift* although unsuccessful in estab¬ 
lishing his own priority, may (and usually will) get 
his costs of the action, if the proceedings therein have 
enured for the benefit of the othei* mortgagees, and 
some proceedings of the sort Avere absolutely neces¬ 
sary to be taken by some one (k). Note also here, Soliciior'g 
that a solicitor is usually liable as for negligence in not 
discovering a mesne or prior mortgage (/); and if he 
take a cheque in payment, it is negligence in him to 
part with the deeds before the cheque is cashed (?//). 

As a general rule, and as regards all mortgages 
made prior to the ist January 1882,—but not, in 

(A) Manners v. Mew, 29 Ch. Div. 725; Hewitt v. Loosemore, 9 Hare, 

458. 

[{) 26 Ch. Div. 482; In re Vernon Eimis Co., 32 Ch. Div. 165. 

(k) Ford V. Earl of Chesterfield, 21 Beav. 426; Batten v, Dartmouth 
Commissioners, 45 Ch. Div. 612. 

(i) Whiteman v. Hawkins, 4 C. P. Div. 13; In re Hangar's Trusts, 

41 Ch. Div. 178. 

(m) Paj^e v. Westaeott, W. N. 1893, p. 167. 
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Consolidation 
distinguished 
from tacking. 


general, mortgages made after that date,—both in 
suits for foreclosure, and in suits for redemption, 
the mortgagor cannot redeem one mortgage without 
redeeming all other mortgages which the mortgagee 
holds upon an}^ part of his property,—for these the 
mortgagee has a right to consolidate together {n ); 
and he does not lose this right by giving a notice to 
the mortgagor to pay oif one of the mortgages {0), 
And the rule is applicable as well to mortgages of 
realty (^) as to mortgages of personalty {q)y and 
holds good against a purchaser for value of the 
ecpiity of redemption, and also against a subsequent 
mortgagee thereof, although each is without notice 
of the other mortgages (r), but there was no con¬ 
solidation, where there had been no default (s), or 
where one of the mortgages had ceased to exist (^). 
The doctrine of consolidation dependcrl,—and (so 
far as it still exists) depends—upon a principle 
altogether different from that upon which tacking 
depends; because in tacking, the right is to throw 
together several debts lent on the mme estate, and to 
do so under the priority and protection afforded by 
the legal estate; but in consolidation, the right 
was,—and (so far as it still exists) is,—to throw 
together on one estate several debts lent on different 
estates, and to do so without reference to my ^priority 
or frotection afforded hy the legal estate; and not only 
was getting in the legal estate not necessary as a 
preliminary to consolidation, as it is to tacking, but 


(w) Sdhy V. Pomfret, i J & H. 336; Tassel v. Smith, 2 De G. & Jo. 
713-718; Mills V. Jennings, 13 Ch. Div. 639; Jennings v. Jordan, 
6 App. Ca. 698. 

(0) Oriffith V. Pound, 45 Ch. Div. 553. 

(p) Neve V. Pennell, ii W. R. 986 

(g) Watis V. Symes, i De G. M. & G. 240; Tweedale v. Tweedale, 
23 Beav. 341. 

(r) Beevor v. Luck, L. R. 4 Eq. 537. 

(«) Cummins v. Fletcher, 14 Ch. Div. 699. 

(d In re Baggett, ex parte Williams, 16 Ch. Div. 117; In re Oregson, 
Ckristison v. Bolam, 36 Ch. Div. 223. 
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even iwiice at tlic time of lending the mortgage 
money on tho second estate, which would have been 
fatal to any right of tacking, was wholly immaterial 
as regards tlie right of consolidation (u). But the 
right of consolidation was not available in favour of 
a mortgagee whose mortumje iias not yet existing at the Cousoiidation, 
time of the execution of the mortgage (or purchase) 
against which he claimed to consolidate (v ),—a limit 
to the right of consolidation which became well 
established (x). Also, now, under tho Conveyancing 
Act, 1881 (44 A 45 Viet. c. 41), s. 17, as regards consolidation, 
mortgages which are (or one of which is) made after i^tier^convey- 
the 1st January 1882, unless the etiect of the Act ancmgAct, 
is expressly excluded or varied, a mortgagor seeking 
to redeem any one mortgage is entitled to do so, 
without paying any money due under any separate 
mortgage made by him or by any person through 
whom ho claims, on property other than that 
comprised in tho mortgage which ho seeks to 
redeem; and tho costs and charges of tho mort¬ 
gagee, which ho is entitled to charge against the 
property in mortgage, will not be consolidated,—ex¬ 
cepting where and so far as the principal and 
interest may bo consolidated (//). But consolida¬ 
tion being applicable (wliero still applicable) to two (^nsoLdatiou 
or more distinct mortgages made upon two or more froauwo^or^ 
distinct properties by two or more distinct trans- 
actions and for two or more distinct loans,—it is a g.igedforone 
wholly different case, where two or more distinct lame mort^ 
properties are included in one mortgage and for one 
advance; and the Conveyancing Act, 1881, s. 17, 
has no application to this latter case; therefore, wdiere 


(m) Vint V. Padgett^ 2 De G. A Jo. 6ii; Bird v. IFcim, 33 Ch. Div. 
215; Pledge v. Whiter 1896, A. C. 187. 

(v) Baker v. Qray, i Ch Div. 491; Cracknall v. Jansm, 11 Ch. Div. i. 

(x) MiUs V. Jennings, 13 Ch Div. 639; Jennings v. Jordan, 6 App. 

Ca. 698; Harter v. Coleman, 19 Ch. Div. 630; Minter v. Carr, 1884, 
2 Ch. 321; 1894, 3 Ch. 498; PledLje v. Carr, 1895, ^ S*- 

(y) De Caux v. Skipjger, 31 Ch. Div. 635. 
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real and personal estates Avere mortgaged together {z), 
and the mortgagor died leaving a Avill of personalty, 
but intestate as to his real estate, and the mortgagee 
entered into possession and the executrix of the 
mortgagor claimed to redeem the whole of the 
No compulsory mortgaged property, and the mortgagee resisted her 
of one only of insisted that her only right Avas to redeem 

the pioperties. the personal estate in mortgage on payment of a 
proportional part of the mortgage debt,—The court 
held, that the executrix, as oAvuer of the equity of 
redemption of the personal estate, could not irisist on 
redeciifiing that Cbtate sqoaraidgj and therefore mdd not he 
compelled to redeem it separately^ her right {and her duty) 
being to redeem the whole, suhject to the equities of the 
other persons interested; and the court therefore made a 
decree for the usual accounts, as against a mortgagee in 
possession, and directed that, on payment of Avhat was 
found due, the mortgagee should reconvey the real 
estate and assign the personal estate to the plaintiff 
(the executrix), subject to such equity of redemption as 
might be subsisting therein in any other person or persons. 

Special reme- Equity having determined that, the mortgage debt 
gagea—being merely money secured on land, the mortgagor, 
(a.) Fore- notwithstanding his breach of the condition, and the 

closiir6 ^ ^ 

consequent forfeiture at hiAv of his estate, shall be 
relievable, on payment of principal, interest, and 
costs (including the costs, charges, and expenses 
properly incurred) (a), and that the mortgagee in 
possession shall be accountable for the rents and 
profits,—it became, on the other hand, just, that, 
after a fair and reasonable time given to the mort¬ 
gagor to discharge the debt, he should, upon default 
in so doing, lose his equity, or be foreclosed his right 


[z) HaU V. ffemrd, 32 Ch. Div. 430; and see Pearse v. Morritf 
L. M. 5 Ch. App. 227. 

(a) Bolinghroke v. Hvnde, 25 Ch. Div. 795 ; N. P. B<mk of England 
V. Earns, 31 Ch. Div. 582; and see Qrozitr v. Dowsttt, 31 Oh. Div. 67. 
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of redernptiou (h). An intermediate mortgagee is Foreclosure 
entitled, therefore, to commence an action of fore- Jiiture7f, 
closure, against the mortgagor and all mortgagees 
subsequent to himself (0); and in his action he usually 
offers to redeem any mortgagees prior to himself, 
whom he makes parties to the action; and the judg¬ 
ment for foreclosure directs the necessary accounts 
to ascertain what is due to the mortgagee, giving 
any special directions where there are special cir¬ 
cumstances which will affect the account (d); and 
the judgment directs foreclosure in case of failure to 
pay the amount ascertained to be due, and may 
also go on and give the mortgagee possession of the 
mortgaged hereditaments (e), but the remedy by 
foreclosure is, of course, only available after the mort¬ 
gagor is in default; and for this purpose the default 
must be complete (/). When the mortgagor is a 
banki’upt, the remedy may, at the mortgagee’s option, 
be obtained in the Court of Bankruptcy, under section 
102 of the Bankruptcy Act, 1883; but the mort¬ 
gagee may proceed also in the Chancery Division (y). 

The action must be brought within twelve years 
next after the right to bring the action first accrued, 
or within twelve years after the last written acknow¬ 
ledgment, or after the last payment of any part of 
the principal money or interest (A). In case the 
mortgagors estate is vested in an infant at the date 
of the judgment for foreclosure, it is usual to give 
the infant a day to show cause against the judg¬ 
ment (i)] but when it is manifest that a decree 


(6) Heath v. Pughy 6 Q. B. D. 34. 

(c) Greenough v. Littler, 15 Ch. Div. 93. 

(d) Sanguinetti v. Stuckey's Bank, 1896, 1 Ch. 502. 

(e) Keith V. Day, 39 Ch. l)iv. 452. 

(/) Moore v. Shelley, 8 App. Ch. 285. 

(g) Ex parte Fletcher, in re Hart, 10 Ch. Div. 610; In re Jordan, ex 
parte Symmonds, 14 Ch. Div. 693. 

(h) 3 & 4 Will. IV. c. 27, 88. 24, 28; 7 & 8 Will. IV. and i Viet c. 
28; 37 & 38 Viet. c. 57, 8. 7. 

(i) Mdlor V. Porter, 25 Oh. Div. 158. 
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Judgment for 
foreclosure, 
iuid personal 
judgment for 
the mort' 
gage debt,— 
foim of. 


absolute will be more beneficial for the infant, the 
day to show cause will be dispensed with (Jc). The 
mortgagor may, semhle, insist upon the usual ac¬ 
counts being taken, although the taking thereof 
might in any particular case be vexatious ( 1 ). Should 
the plaintifl in a suit for redemption fail to redeem, 
his action will be dismissed with costs (?/z). The 
remedy of a debenture holder is usually (upon a 
declaration of charge first made) {71), the appoint¬ 
ment of a receiver (c), and sometimes of a manager 
(p); but he may also, in a proper case, have a wind¬ 
ing-up order (q), or even a sale of the imdertaking 
and property of the company,— scil. being a private 
company (r), but not when it is a school (s) or a public 
company such as a Tramway Company (t ); and he 
may also, sometimes, obtain a foreclosure order (u). 

A mortgagee being, since the Judicature Acts, 
entitled to combine in one action his right to fore¬ 
closure with his right to judgment on the mort¬ 
gagor’s covenant or bond for payment of the debt 
(x), the form of judgment in such a case (y) is as 
follows:—Firstly, if the amount of the mortgage 
debt is either proved, admitted, or agreed at the 


{k) W. tk S. liardiny Co. v Georye, 24 Ch. Div. 707. 

(Z) Taylor v. Mostyn, 25 Ch Div, 48. 

(m) Halit t V. Furze, 31 Ch Div 312 

(n) Marwick v Lord Thurlow, 1895, * 776. 

(0) TtUet V. Nixon, 25 Ch. Div. 238 ; In re II. Pound <k Co , 42 Ch 
Div. 402 ; Ec Barton-upon-Humher Waterworks Co., 42 Ch, Div. 585 ; 
Strony \. Carlyle Press, 1893, * 268. ’ 

(p) Edwards v. Standard Rdliny Stock, 1893, ^ 574 - 

(q) In re Portsmouth Tramways Co., 1892, 2 Ch. 362. 

(r) Elias v. Oxygen Co., 1897, I Ch 511. 

(a) Hornsey District Council v. Smith, 1897, i Ch. 843. 

(0 Marshall v. South SUiffordshiie Tramway Co., 1895, 2 Ch. 36, dis¬ 
approving Bartlett v West Metrop. Trams, 1894, 2 Ch. 286. 

[u) Sadler v. Worley, 1894, 2 Ch. 170; Oldrey v. Union Works, 
W N. 1895, P- 77 - 

[x] Farrer v. Lacy Hartland de Co., 31 Ch. Div. 42 ; Bisset v. Jones, 
32 Ch. Div. 935. 

(v) Faithful V. Woodley, 43 Ch. Div. 287; Simmons v. Blandy, 1897, 
I Ch. 19. 
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trial or hearing, the judgment is, that the plaintiff (a.) Where 
do recover against the defendant the debt, and also dSTicer- 
so much of his taxed costs of the action as would 
have been incurred if it had been an action brought 
for payment only; Secondly, if the amount of the 
mortgage debt is not proved, admitted, or agreed at 
the trial or hearing, the judgment is, that an account 
be taken of what is duo to the plaintiff for principal (^.) where 
and interest under the covenant to pay, and that the debt not 
plaintiff do recover against the defendant the amount 
which shall bo certified to be due to him on taking 
the said account, and also so much of his taxed costs 
of the action as would have been incurred if it had 
been brought for payment only, and Thirdly, whether 
the amount of the mortgage debt is or is not proved, <iebt is ascer- 
admittod, or agreed at the trial or hearing, the jiidg- not? 
ment proceeds to direct an account of what is due 
to the plaintiff under and by virtue of his mortgage 
security and for his taxed costs of the action; and in 
taking such account, what (if anything) the plaintiff 
shall have received from the defendant under the 
aforesaid personal judgment is to be deducted, and 
the balance due to the plaintilY is to bo certified; 
and the defendant is usually allowed one month for 
payment under the personal judgment (;:); but there 
can, of course, be no personal judgment when there 
is no personal liability for the debt,—as, e.g,, when 
the defendant is a mere transferee of the equity of 
redemption (a). 

Where the mortgagee is in possession by himself Account of 
or by a receiver at the date of the foreclosure judg- du"ected?*^ 
ment, the account directed to be taken will extend 
to rents received by him, and to just allowances for 
his outlay or expenditure on the mortgaged property; 

(*) Farrer't Cate, supra; Hunte)' v. Myatt, 28 Ch. Div, 181. 

(a) In re JErrifigton, ex parte Maton, 1894, l Q. B. ii. 
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and if any rents are received after the certificate of 
the amount due, and before the day fixed for re¬ 
demption, a new day for redemption must be fixed, 
and a new account taken of what is due (b ); but 
not if the receipt of rents is after the day fixed for 
redemption {c). And note, that where there is such 
a receiver, a specially indorsed writ, although not 
specifically inapplicable to the case {d\ is attended 
with no convenience whatsoever, — soil because 
leave to defend will invariably be given where 
the receiver has received (or, scmhh\ expended) any- 
thing (e). 


(M Sale,- Before the statute 15 & i6 Viet. c. 86, courts of 
fi?)^Under equity refused, except in a few cases, to decree a 
Aorissrby against the will of the mortgagor; but under 
order of tiie that Statute, sect. 48, the Court of Chancery was 
’ enabled at the trial, but not on an interlocutory 
application, to direct a sale of the mortgaged pro¬ 
perty instead of a foreclosure thereof (/); and now, 
under section 25 of the Conveyancing Act, 1881, 
the sale may be directed on such terms as the court 
thinks fit, and without previously determining the 
priorities of incumbrancers, and even upon an inter¬ 
locutory application {g)\ and the court may order 
such sale, whether in a foreclosure or in a redemp¬ 
tion action, at any time before the action is Con¬ 


or, (2.) Under eluded by the decree absolute {h). But, in fact, a 
inThemort-^ powcr of Sale is usually inserted in mortgage deeds, 
gage deed. giving the mortgagee authority to sell the premises; 


(6) Jenner Fust v. Needham, 32 Ch. Div. 582; Uoare v, Stephens, 
ib. 194; Cheston v. Weds, 1893, 2 Ch. 151. 

(c) RapeFs Case, 1892, l Ch. 54; Barber's Case, W. N. 1893, P* 9 ^^» 
Lusk's Case, W. N. 1894, p. 134 j EUenor v. Ugle, W. N. 1895, p. 161. 
{d) Earl Poulett v. 1893, l Ch. Div. 204. 
je) Lynde v. Waithman, 1895, 2 Q. B. 180. 

(/) London amd County Bwrdcmg Co. v. Dover, 11 Ch. Div. 204. 

[g] WooUy v. Cdmam, 21 Oh. Div. 169. 

{k) Bank of London v. Ingram, 20 Ch. Div. 463. 
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and the concurrence of the mortgagor in the sale is 

not in such a case necessary to perfect the title of 

the purchaser (^); and the mortgagee, having sold, 

is at liberty to retain to himself his principal, interest, 

and costs; and having done this, the surplus, if any, 

must be paid over to the person or persons who (but 

for the sale) would have been entitled to redeem; 

and of such surplus the selling mortgagee is a trustee 

(k ),—although a constructive trustee only (/),—and 

will have to pay interest on such surplus at the rate 

of 4 per cent, from the date of the completion of the 

sale (w); but he is not otherwise a trustee in the 

general case (?i),— ejj., as regards his exercise of the 

power of sale (0). However, if notice to the mort- Effect, where 

gagor is required to be given before exercising the to 

power of sale, the mortgagee who should sell with- 

^ ® ° . . exercising 

out giving such notice would be liable in damages power of 
to the mortgagor or to his assignee of the equity of 
redemption (^),—even although by the express lan¬ 
guage of the power a honCi fide purchaser from the 
selling mortgagee would not be affected by such 
notice not having been given, or in general by any 
other default in the selling mortgagee ff }; but if 
the purchaser has express notice that the selling 
mortgagee has not given the required notice to the 
mortgagor, the purchaser would not in such a case 
be safe (r); and the purchaser should also be par¬ 
ticularly cautious in the case of mortgages made by 
a client to his or her own solicitor, the mortgagee 


(t) Newman v. Sd/e, 33 Beav. 522. 

(k) West London Commercial Bank v. Reliance Building Society, 

29 Oh. Div. 954. 

(0 Thorne v. Heard, 1894, i Ch. 599 ; 1895, A. C. 495. 

(m) Charles v. Jonee, 35 Ch. Div. 544. 

(n) Cholmeley v. Clinton, 2 Jac. & W. i, at p. 182. 

(0) ITaiticr V. Jacob, 20 Ch. Div. 220; Hkkton v. Barlow, 23 Ch. 
Div. 69a 

ip) Hoole V. Smith, 17 Oh. Div. 434. 

(?) Bicker v. Angerttein, 3 Ch. Div. 600. 

(r) Sdwyn v. Oarjitt, 38 Oh. Div. 273. 
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being, in such a case, under a duty to his client to 
protect him or her (s). And here it is convenient 
to observe, that the mortgagor may lawfully purchase 
from a mortgagee who sells in bond fide exercise of 
his power of sale (0,—just as any puisne mortgagee 
may do {u). But the mortgagee who is exercising 
the power of sale may not become the purchaser 
himself; but if he have done so, and then afterwards 
sells to a hond fuk purchaser, the title of the latter 
will be good,—as if under a hond fiilc exercise of the 
power of sale; and this is so, although his vendor 
should purport to sell as beneficial owner, and not 
in exercise of his power at all; but in such a case, 
the selling mortgagee will remain accountable to the 
mortgagor for the purchase-moneys paid by the pur¬ 
chaser from him (v). All which latter observations 
apply also to the exercise of the power of sale, Which, 
Or, (3.) Under unlcss wlicrc it is expressly excluded by the mort- 
powe^ofsaio deed, has by the Conveyancing Act, 1881, ss. 

ConveyaL^iL ^9’ 21, ^ml 2 2, been rendered incident to every 

Act, i88t, ss! mortgage or charge by deed affecting any heredita- 
* 9 - 23 . n^ents of any tenure, but the power given by this 
statute is not to be exercised, unlcss and until either 
(I.) Notice requiring payment of the mortgage money 
has been given and been followed by three months’ 
default, or (2.) Interest is in arrear for two months 
after becoming due, or (3.) There has been a breach 
of some provision (other than the covenant to repay) 
contained in the mortgage deed or in the Act; and 
at any time before selling under the Act, the mort¬ 
gagee may appoint a receiver of the rents and profits, 
the mortgage deed itself also usually containing an 


{«) CocJcbum V, Edwardsf l8 Gh. Div. 449; Machod v. Jones, 42 
Ch. Div. 289. 

(0 Kennedy v. De Trafford, 1896, l Ch. 762; 1897, -A.. 0 . 180. 

(w) Shaw V. Bunney, 33 Beav. 494. 

{v) Bailey v. Barnes, 1894, I Ch. 25; Astwood v. Cohbdd, 1894, A. 
C. 150. 
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express power to appoint such receiver (x). And note, 
that when mortgaged property is taken by compiil- Compensation 
sory purchase, the compensation-moneys go to the wr^purchase. 
mortgagee, including the proportion paid for the good¬ 
will (if any) attaching to the premises (y). 

Where the mortgage deed contains an attornment (c.)DUtre88.- 
clause, the mortgagee may also (like a landlord for and^ten for 
his rent) distrain upon the mortgaged premises (the 
distrainable articles thereon, whether belonging to 
the mortgagor or to any third person) {z \—for the 
arrears of his interest, and sometimes even for a 
large part of the principal money lent,—provided the 
attornment clause is not fraudulent {a), and pro¬ 
vided that, as against a company which is in course 
of being wound up (voluntarily or otherwise), the 
leave of the court for the distress shall first have 
been obtained (b ),—which leave may, of course, be 
refused (c); moreover, an attornment clause must, in 
general, be registered as a bill of sale {d\ except in so 
far as regards the land mortgaged and the creation 
of the tenancy thereof between the parties (c),— 
which tenancy will determine with the death of the 
mortgagor, and any distress thereafter would be 
illegal (/). 

If the mortgage debt bo secured on real estate, Moitgagee 
and also collaterally by covenant or bond, the mort- 
gagee may pursue all his remedies at the same time 


(a) Mason v. Westoby, 32 Ch. Div. 206. 

(y) Pile V. Pile, ex parte Lamhton, 3 Ch. Div. 36. 

{z) Keardey v. PhiUips, 11 Q. B. D. 621. 

(a) Exparte Jaehson, in re Bowes, 14 Ch. Div. 725; Stanley v. Ch'undyf 
22 Oh. Div. 478. 

(h) Lee v. J^wndwood CoUkry Co., infra. 

(0) In re Higginshaw Spinning Co., 1896, 2 Ch. 544. 

(d) In re Willis, ex parte Kennedy, 21 Q. B. D. 384; Qreen v. March, 
i8q2, 2 Q. B. D. 330. 

(e) Mumford v. CoUier, 25 Q. B. D. 279; Lee v. Romdwood CdUury 
Co., 1897, 1 Oh. 373. 

(/) Soobie V. CoUins, 1895, * Q* 375 - 
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“ Opening tl 
foreclosure,’ 
—what it is, 
and when it 
happens. 


{g ); but it does not follow, that whatever the mort¬ 
gagee can add to his principal moneys as against the 
land, e.g, his costs, charges, and expenses properly 
incurred, he can also sue for as a debt in an action 
of debt or of covenant (A). And if the mortgagee 
obtain full payment on the bond or covenant, the 
mortgagor is by the fact of payment entitled to a 
reconveyance of the estate, and foreclosure is ren¬ 
dered unnecessary, but if the mortgagee obtains 
only part payment on the bond or on the covenant, 
he may institute or go on with his foreclosure action ; 
and giving credit in account for what he has received 
on the bond or covenant, he may foreclose for non¬ 
payment of the remainder, however, the action of 
foreclosure and (when it is available) the action on 
the personal covenant or bond should now in all 
cases be joined in one action (/). On the other 
hand, if the mortgagee obtains a foreclosure first, 
and alleges that the value of the estate is not suffi¬ 
cient to satisfy the debt, he is not absolutely pre¬ 
cluded from suing on the bond or covenant; but it 
is held, that (by doing so) he gives to the mortgagor a 
renewed right to redeem the estate and get it back, 
—or, in other words, he thereby opens tlie foreclosure; 
and consequently, if the mortgagee commence an 
action against the mortgagor on the bond after fore¬ 
closure, the mortgagor may commence an action 
against him for redemption; for upon payment of 
the whole debt secured by the mortgage, the mort¬ 
gagor is entitled to have the estate back again and 
the securities given up, and if, therefore, after fore¬ 
closure, the mortgagee has so dealt with the mort¬ 
gaged estate as to be unable to restore it to the 


(flr) Lockhart v. Hardys 9 Beav. 349 j Marshal v. Shrewsbury, L. R. 
10 Oh. App. 250. 

(A) Ex parte Pewings, in re Sneyd, 25 Oh. Div. 338. 
i) Powlett V. Hill, 1893, i Oh. 277. 
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mortgagor on full payment (k\ the court will pre¬ 
vent his suing on the bond or covenant (/). And 
wo may hero observe, that a foreclosure decree is 
almost always liable to be opened, even after a long 
interval of time and other intermediate dealings 
with the property; in other words, a mortgagor 
may (for good cause shown) redeem even after fore¬ 
closure absolute, but only upon terms of the strictest 
equity (m). 

The original mortgagor remains liable to the Mortgagor’s 
original mortgagee on the covenant to pay the Sihty on 
mortgage debt; and this is so. uven after the mort- covenant , 
gagor has conveyed away his equity of redemption 
in the mortgaged hereditaments to a purchaser; and 
the purchaser is not personally liable to the mort¬ 
gagee on such covenant, although ho may be (and 
usually is) liable to the mortgagor on his covenant 
with him to pay same and to indemnify the mort¬ 
gagor therefrom. And in such a case, if the pur¬ 
chaser should make a second mortgage on the estate, 
and the first mortgagee should thereafter sue the 
original mortgagor, the latter, on payment of the 
original mortgage debt, will bo entitled to a recon- and his in- 
veyance of the mortgaged hereditaments,—and will in pu™chMerr”^ 
that way obtain a security on the mortgaged here- 
ditaments in aid of the purchaser s covenant of mortgugee. 
indemnity, and will in fact acquire all the rights of 
the first mortgagee (n). 

The question sometimes arises, whether, upon the The equity of 
true construction and effect of the mortgage deed, the 
the equity of redemption is limited in a manner 
- ettaU. 

(k) Lodkhari v. Hardy, 9 Beav, 349. 

{ 1 ) Palmer v. Hendrie, 27 Beav. 349; and see Pearce v, Morrit, 

L. ]A 5 Gh. App. 277 ; Teevan v. Smith, 20 Oh. Div. 724; Davit v. 

PeHly, 1898, I Q. B. i. 

(m) Campbell v. HcMam^ 7 Oh. Div. 166. 

(n) Kinnaird v. Trollope, 39 Oh. Div. 636. 
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different from the uses subsisting in the estate prior 
to the mortgage, or shall result to the same uses; 
and this question has generally arisen in mortgages 
by husband and Avife of the Avife’s estate. Noav the 
governing principle of equity in such cases is, that, 
if money be borroA^ed by the husband and Avife 
upon the security of the Avife’s estate, although the 
Bquitjrofre- equity of redemption may by the mortgage deed 
waXlo have been reserved to the husband and his heirs, 
wife, where the qj, jq husband and Avife and their heirs, yet 
her estate; there shall be a resulting trust for the benefit of the 
Avife and her heirs; and the wife or her heirs shall 
redeem, and not tho heirs of the husband, her estate 
being in equity deemed only a security for his 
unleisadifEe- debt (o). At tlic Same time, the intention to alter 

rent intention ,1 . . , . . , , 

manifested, the previous title may, in particular cases, be mam- 
fested by the language of the proviso itself; and 
there is no necessity for any express declaration or 
recital to that effect {p}. Also, in every case, the 
Proviiofor terms of the proviso for reconveyance must be 
tfCaSly literally complied with, whether a resulting trust 
pursued. gj. ^j^gg jjgj. thereupon arise; for there is great 

danger in the mortgagee reconvoying otherwise than 
according to the express terms of the proviso ({). 


(0) Huntingdon v, Huntingdon, 2 Bro. P. C. i; Jachon v. /nnw, 
I Bligh. 104; Plondey v. Pdton, 14 App Ca 6 i ; Williami v. MikhtUf 
1891, 3 Ch. 474 ; Davies V. Whitehad, 1894, 2 Ch. 133. 

Ip) Atkinson v. Smith, 3 D« G. & Jo. 186; Jones v. Davies, 8 Ch. 
Div. 205. 

iq) Magnus v. Quemslcmd National Bank, 37 Ch. Div. 466. 
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CHAPTER XVII. 

OF EQUITABLE MORTGAGES OF REALTY BY 
DEPOSIT OF TITLE-DEEDS. 

N0TWITH.STANDING anything to the contrary in the Statute of 
Statute of Frauds (a), if the title-deeds of an estate quSacon- 
are, mthout even verbal communication, deposited 
by a debtor in the hands of his creditor (b), or of to hem 
some third person on his behalf (c), such deposit 
amounts to a mortgage, and is a valid mortgage of titi^eedg, 
the estate,—for it is of itself evidence of an agreement 
exemted for a mortgage {d ); and the creditor may 
avail himself of this agreement as of an agreement statute, 
in writing, and may sue thereon for the completion 
of his security by a legal conveyance from the 
debtor (e),—for, as Lord Abinger points out in Keys 
V. Williams (/), these equitable mortgages by deposit 
of title-deeds are not an invasion of the Statute of 
Frauds, which applies to executory agreements only, 
and not to agreements which instantly by the de¬ 
posit become executed agreements; and besides, the 
depositor could not, in such a case, even at law 
recover back his title-deeds in trover or detinue, 
for the answer to such an action would be that the 
title-deeds were pledged for a sum of money still 
remaining unpaid; and in equity, the depositor seek- 

la) 29 Car. II. 0. 3, B. 4. 

(6) Rwid V. Rutidy i L. G. 726. 

(c) Expedite Coming^ 9 Vea. 115. 

{d) Ex parte WriglU, 19 Vea, 258. 

(e) Price v. Bury, 2 Drew. 42 ; Ex parte Afoai, 3 De G. A Sm. $99. 

(/) 3 T. & 0 . Exoh. Oa. 55, 61. 
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ing equity must of course do equity by repaying 
the money lent. And it appears, that there may 
be an equitable mortgage by deposit, even where the 
Deposit of deposit is of a mere receipt for the purchase-money 
Jmrehase-^ of an estate, - ^cil. where the estate has not yet been 
money,— conveyed, and the receipt specifically refers to the 
estate, and the depositor has no other documents 
evidencing his title to the estate (y); also, semble, 
by the deposit of the receipt-books held by the 
members of a Building Society, provided they refer 
to the specific real estate, and the title-deeds are 
in the possession of the Building Society as first 
mortgagees (h). Also, when land has been registered 
under the Land Transfer Acts, 1875, 1897, the 
Certificate, or land certificate (and not the title-deeds) is the 
dqwafu^’iD proper document to deposit,—like as the certificates 
twedkoT*' railway shares would be deposited. Also, the 
office copy of a registered lease and (for the purpose of 
any sub-mortgage) the certificate of charge would in 
like manner be the proper document to deposit (i ); 
but where the property is a church benefice, and 
the incumbent is the registered proprietor of the 
benefice, he is expressly disabled from effecting any 
mortgage by deposit of the land certificate (k). 

Equitable A mortgagee by deposit is entitled to the remedy 
byde*pSl- foreclosure (0; and he is also entitled to have 
iseither^^ an Order for sale (?a),—and that whether there is 
(a.) Fore^ or is not a written memorandum accompanying the 
8^aie,-but ^eposit (n) ; but where there is a mere equitable 

in either case, 

(^ir) Goodvm V. Waghom, 4 L. J., N. S., Ch. 162, 

(A) Re Yates, Noehmer v. Yates, 1896, unreported, 

(t) Ex parte Moss, 3 De G. & Sm. 599; 38 & 39 Viet. 0. 87, a. 8l 
(now repealed); 60 & 61 Viet. c. 65, b. 8. 

(A) 60 & 61 Viet. c. 6$, 8. 15 (ii.). 

(I) Price V. Bury, L. R. l6 Eq. 153 n.; Jams v. Jams, ibid.; 
Backhouse v. Charlton, 8 Ch. Div. 444. 

(w) York Union Banking Co. v. Ariley, ii Oh. Div. 205, 

(n) Oldham v. Stringer, W, N. 1884, p. 235. 
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charge created by will (and not by deed or menao- only under 
randuin inter vivos), the remedy of the chargee is 
sale only, and not foreclosure (o). The sale will in 
general be authorised one month after the certificate 
showing the amount of what is due (jo); but a 
period of three months after certificate will occa¬ 
sionally be given (q). The form of the foreclosure 
judgment in the case of equitable mortgages will 
be found in Lees v. Fisher (r); and the form of the 
order for a sale *in the like case will be found in 
Wade V. Wilson (.s); and although, after foreclosure 
absolute, whether in the case of a legal or in the 
case of an equitable mortgage, the mortgagee was 
not formerly entitled in the same action to recover 
the possession {t ),—unless possibly w'hen the judg¬ 
ment contained an order upon the mortgagor to 
convey (w),—yet now, under Order xviii. Rule 2 
(December 1885), a plaintiff in any action for fore- rosaession, 
closure or redemption (which action also may now, Jner^fote^ 
under Order Iv. Rule 5, be commenced by originating <^^o8uro. 
summons) may claim and obtain an order against 
the defendant for delivery of the possession on or 
after the order absolute for foreclosure or redemp¬ 
tion. Also, when the plaintiff in a redemption action 
fails to redeem, and is accordingly foreclosed, the 
defendant in whoso favour the foreclosure has taken 
place may, on motion or summons in the action, 
obtain an order for delivery of the possession of 
the mortgaged property {v ),—but for this purpose 
the writ or originating summons must contain a 


(0) Tennant v. Trenchant, L. R. 4 Ch. App. 537 J In re Owen, 1894, 
3 Ch. 220. 

(j)) Wade V. Wilton, 22 Ch. Div. 235. 

(q) Oreen v. Biggt, W. N. 1885, p. 128 

(r) 22 Oh. Div. 283. 

(f) 22 Ch. Div. 235. 

(d Leet V. Fither, 22 Ch. Div. 283. 

(t*) Wood V. Wheater, 22 Oh. Div. 281. 

(v) Best V. Applegate, 37 Oh. Div. 42. 
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specific description of the mortgaged heredita¬ 
ments (x). 


Deposit of 
deeds covers 
fuither ad- 
vaiioes, 


and interest. 


Deposit of 
deeds for 
purpose of 
preparing a 
legal mort¬ 
gage. 


Parol agree¬ 
ment to de¬ 
posit deeds 
for money 
advanced. 


All title-deeds 
need not be 
deposited. 


A mortgage bj deposit will cover future advances, 
if such was the agreement when the first advance 
was made,—or if it can be proved tliat a subsequent 
advance was made on an agreement, express or im¬ 
plied, that the deeds were to remain a security for 
it as well iy ); and the mortgage carries interest at 
the rate of £4. per cent. (2), failing any other agreed 
rate. The deposit of the title-deeds may be made by 
any one who is in that behalf duly authorised (a). 
And where there has been a deposit of title-deeds 
for the purpose of preparing a legal mortgage, the 
balance of authority is in favour of the proposition, 
that such deposit, although for such specific purpose, 
constitutes a valid interim equitable mortgage,— 
that interim effect being not .inconsistent with the 
expressed purpose of the deposit of the title-deeds. 
And note, that although a verbal agreement to de¬ 
posit title-deeds for a sum of money advanced does 
not, without an actual deposit or other sufficient act 
of part performance, constitute a good equitable 
mortgage (b), yet such an agreement (if in writing) 
would be good without an actual deposit. Also, it 
is now clearly settled, that in order to create an 
equitable mortgage by deposit, it is not necessary 
that all the title-deeds, or even all the material 
title-deeds, should be deposited,—it being sufficient 
if the deeds deposited are material to the title, and 


(*) Tkyn<M V. Sarly 1891, 2 Oh 79. 

\y) Ex parte Kermngton, 2 V. & B. 83; James v. Rice, 5 De G. M. 
ft G. 461. 

(2) Re Kerr’s Policy, L. R. 8 Eq. 331. 

(a) BroekUshy’s Case, 1893, 3 Oh. 130; 1895, A. 0 . 173; Lloyd^t 
Bank r. BiUlock, 1896, 2 Oh. 192. 

(b) Ex parte Parley, i K D. ft De G. 683; Daw v. Terrell, 33 Beav. 
218; Export Broderick, 18 Q. B. D. 766. 
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are proved to have been deposited with the intention 
of creating a mortgage (c). 

An equitable mortgagee who parts with the title- Equitable 
deeds, and so enables the depositor to make another partiS^^th 
equitable mortgai^e, may be postponed to such second the tide-deeds 
equitable mortgagee by reason 01 liis laches in not 
getting back the deeds—on the principle that, as 
between two innocent parties, that one must suffer 
who has so acted as to conduce to the fraud being 
committed (d) , but it is necessary in the case of a 
prior equitable mortgagee, equally as with a prior 
legal mortgagee, to show some positive act on his 
part in order to postpone him, and yet long and 
inexcusable ruiglect may amount to a positive act 
within the meaning of this rule (t’). However, an Equitable 
equitable mortgagee by deposit of title-deeds will be 
entitled to priority over a subsequent leual mort- f'lhsequent 

, ^ ® ^ 1 legal mort¬ 

gagee who advances his money icith notice of the gagee with 

deposit (/), and constructive notice will for this 
purpose suffice; more incaution, however, on the 
part of the subsequent legal mortgagee will not 
subject him to the prior equitable mortgage of which 
ho had, in fact, no notice, — for a legal mortgagee is Legal mort- 
not to bo postponed, unless the so-called want of 
caution on his part amounts in fact to fraud or equitable ^ 
gross and wilful negligence; and the court will not former haa 
impute fraud or gross and wilful negligence to the “quir^ter^^ 
mortgagee if ho has bond fide inquired for the deeds, 
and a reasonable excuse has been given for the non¬ 
delivery of them ig), 

(c) Lacon v. Allen, 3 Drew. 579 ; Roberts v. Croft, 2 De G. Jo. I. 

(d) Keats v. Phillips (the Dimadale Fraud Case), 18 Ch. Div. 560. 

(e) Parrand v. Yorkshire Bank, 40 Ch. Div. 182 j In re Castell and 
Broion, 1898, W. N. 7. 

if) Hiem v. MUl, 13 Ves. 114 ; Jones v. Williams, $ W. R. 540. 

(9) Hevritt v. Loosemore, 9 Hare, 458 ; Clarke v. Palmer, 21 ChT. Div. 

124'; Northeii'n Counties Fire Assurance v. FAijpp, 26 Ch. Div. 482; 

Manners v. Mew, 29 Ch. Div. 725; In re Feffion, Rwens Co., 32 Cii, 

Div. 165. 
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Differenceu 
between a 
moi'tgage 
and a pledge 
of personalty 
(a.) In their 
own nature. 


(6.) As regards 
remedies. 

(oa.) Pledgor’s 
right of re¬ 
demption. 


(66.) Pledgee's 
right to sell. 


CHAPTER XVIII. 

OF MORTGAGES AND PLEDGES OF PERSONALTY. 

A MORTGAGE of personal property differs from a 
pledge,—for a mortgage is a conditional transfer or 
conveyance of the very property itself, the interim 
possession only remaining with the mortgagor; while 
a pledge passes the possession immediately to the 
pledgee, but he acquires only a special property in 
the article pledged (a). And in the case of a pledge, 
if a time for the redemption be fixed by the con¬ 
tract, still the pledgor may redeem afterwards, if 
he applies within a reasonable time; and if no 
time is fixed for the payment, the pledgor, unless 
he is sooner called upon by the pledgee, has his 
whole life to redeem,—and in case of his death, his 
personal representatives may redeem (h). Also, in 
general, the remedy of the pledgor is at law; and 
it is only when any special reason exists for his so 
doing that he proceeds in equity (c). Moreover, 
the pledgee, although he may (in a proper case) take 
proceedings in equity to sell the pledge (d), still, 
after the time for redemption has passed, he may, 
upon due notice given to the pledgor, sell the pledge 
without any order for sale (e ),—and he may sell 
through the pledgor as his agent (/); but note that, 
in general, the pledgee ought neither to sell nor to 


(а) Jonet v. Smithy 2 Ves. Jr. 378. 

(б) Kemp v. Wetthrook, I Ves. Sr. 278. 

(c) /ones V. Smithy 2 Ves. Jr. 378. 

{d) Ex parte Mountfordf 14 Ves. 606; Carter v. Wake^ 4 Oh. Div. 605; 
(c) PothonUr v. Dawson^ Holt’s N. P. 385; Jonet v. MarthaUf 24 Q. 
B. D. 269; Prater v. Byat, W. N. 1895, p. 112. 

(/) Norih-Wettem Bank v. Poynter^ 1895, A. 0 . 56. 
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sub-pledge without first demavding repayment of the 
money lent (y). On the other hand, in the case of 
mortgages of personal property, as in mortgages of {m.) Mort- 
land, there exists after default,— i.e., after the legal of redemjuon. 
right of redemption is lost,—an equity of redemption, 
which may be asserted by the mortgagor, if he brings 
his action to redeem within a reasonable time (h ); 
but there is not, in general, in the case of mortgages 
of personalty (as there usually is in the case of mort¬ 
gages of realty) any necessity to bring an action of 
foreclosure; but the mortgagee may, in general, upon (66.) Mort- 
due notice, sell the personal property mortgaged (i); 
and this is so, because, as a general rule, personal 
property (unlike land) has no especial value to the 
mortgagor over and beyond its value in the market. 


Where the personal property comprised in the 
mortgage is a reversionary sum of stock, and the 
reversion falls into possession before the mortgagee 
has exercised his power of sale of the reversion, the 
trustees are not bound to,—nor ought they to,—pay 
over the entire reversion to the mortgagee, when it 
is in excess of the amount due on the mortgage,—and 
more especially if there have been any subsequent 
mortgage or mortgages of the reversion of which 
they (the trustees) have received notice; but the 
proper course of the trustees, in such a case, is, to 
pay to the first mortgagee only the amoimt of his 
mortgage deed, retaining (and eventually paying 
over to the mortgagor or to and among the subse¬ 
quent mortgagees) the surplus which shall thereafter 
remam (k). 


Reversionary 
personal 
estate sac- 
cessively mort¬ 
gaged,—apnli- 
cation of, when 
the reversion 
falls in, before 
the first mort¬ 
gagee has sold. 


In case a pledgee should, before condition broken^ 


(g) Franoe v. Clarky 26 Oh. Div. 257. 

(A) JTemp V. We^tb'ookf i Ves. Sr. 278. 

(i) In re MorriUy 18 Q. B. D. 222; Watkins v. Evans, ib. 386, 
(k) Jtjffery v. Sayles, 1896, i Oh. i. 
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Effect of 
transferring 
a pledge. 


The pledge 
will cover 
fature ad¬ 
vances, in 
general. 


Application of 
Borplos. 


Factors and 
trade-vendees, 
—sales and 
pledges by. 


deliver over the pledge to a purchaser or to a sub¬ 
pledgee, if the pledge is of a negotiable instrument, 
the pledgor will be bound; but if the pledge is of a 
non-negotiable instrument, the pledgor is bound only 
to the extent of the pledgee’s ovm right ( 1 ),—therefore 
in the case of a non-negotiable instrument, if the 
purchaser or sub-pledgee, upon tender to him by the 
pledgor of the amount duo to the original pledgee, 
should refuse to deliver up the pledge to the original 
pledgor, the original pledgor may have an action of 
detinue against the party so refusing (in). But as re¬ 
gards pledges of personalty, the presumption as against 
the pledgor is, that if the pledgee or pawnee advance 
any further sum of money to the pledgor or pawnor, 
the pledge is to be held until the subsequent debt or 
advance is paid, as well as the original debt,—and this 
without any distinct proof of any contract for that 
purpose (n). Also, it may occasionally happen that, 
under special circumstances, r.//., under the ''mutual 
credit'' or "mutual dealings" clause (0), applicable in 
the case of the mortgagor s bankruptcy, the mort¬ 
gagee would have the right, as against other creditors, 
of applying the surplus after discharging his mortgage 
debt in or towards satisfaction of a subsequent judg¬ 
ment debt {}-)), and even of a subsequent simple 
contract or specialty debt {q ); but this right is not 
a right of tacking in any proper sense of that phrase 
(r). And here we will refer to the provisions of the 
Factors Act, 1889 (52 & 53 Viet. c. 45), by which 
(as aided by section 2 5 of the Sale of Goods Act, 


( l ) France v. Clarkf supra; Pox v. Martin, W. N. 1895, P* 3 ^* 

(m) Nyherg v. Ha/nddaar, 1892, 2 Q. B. 202. 

(n) Demainhray v. Metcalfe, 2 Vern. 691. 

(0) Eberle^s Hotel Co. v. Jonas, 18 Q. B. D. 459; Palmer v. Day, 1895, 
2 Q. B. 618 ; In re Mid-Kent Fruit Factory, 1896, l Ch. 567. 

(p) Spalding v. Thompson, 26 Beav, 637. 

\q) In re Hasdfoot's Es*ate, L. R. 13 Eq. 327. 

(r) Talbot v. Prere, 9 Ch. Div. 568; Uhristison v. Bolam, 36 Cb. 
Div. 223. 
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1893) (56 & 57 Viet. c. 71), persons who are in¬ 
trusted with the possession of goods and merchandise 
as factors may, although they are not the owners of 
such goods, make valid pledges of such goods and 
merchandise to hand fide lenders; and likewise persons 
who are not factors for sale, hut who are thenmlves 
huyers with a view to bale in the ordinary course of trade, 
may make pledges or sales of goods and merchandise 
which shall be valid against the unpaid vendors of 
the same goods and merchandise; but these last- 
mentioned provisions, of course, do not apply to the 
case of any mere private individual buying (as it is 
called) any specitic article for his own use under a 
hire and purchase agreement (s),—for the Acts re¬ 
ferred to have relation to traders only, and to dealings 
in the course of trade only. 

Very stringent statutory provisions have recently 
been made regarding mortgages of personal chattels 
(consisting of furniture, and such-like other goods 
that are capable of transfer by mere delivery), the 
primary object of these provisions having been the 
protection of the general creditors of the mortgagor, 
who is commonly called the grantor of the bill of 
sale; but latterly {soil since 1882) the object thereof 
has been extended so as to include the protection 
of the grantor himself. The Bills of Sale Acts at 
present in force are the Act of 1878 (i!) and the Act 
of 1882 (ii). The provisions of the former of these 
two Acts are general, extending not only to bills of 
sale given by way of security for money lent, but 
also to bills of sale which are (in effect) deeds of gift 
or of absolute assignment for value,—including, e.g., 


[i) Wood V. Roweliffe, 6 Hare, 183 ; 35 & 36 Viet. c. 93, s. 25 ; Singer 
Co. V. Clark, 5 Exch. Div. 37; Hc&y v. MaUhewt, 1895, A. C. 471.— 
Lee V. Butler, 1893, 2 Q. B. 318, unless explainable, being bad law. 

(0 41 & 42 Viet. c. 31, which repealed the earlier Acts, 17 & 18 Viet 
c. 36, and 29 4 30 Viet. 0. 96. 

(u) 45 4 46 Vict. 0. 43. 


Mortgages 
of personal 
chattels,— 
being bills of 
sale within 
the Bills of 
Sale Acts, 

1878 and 1882. 
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post-nuptial marriage settlements (i;); the provisions 
of the latter Act, on the other hand, are confined to 
bills of sale given as security for money lent (x)] 
but neither Act extends to the debentures of a com¬ 
pany (y),—%iL being a company Avhich keeps its own 
Requisite of register of mortgages, and not otherwise (;?). And 
registration, provisions of the two Acts in question, the 

bill of sale (whether it be a security for money lent 
or not) must be registered within seven days of its exe¬ 
cution, and an aflidavit,—which affidavit must not be 
sworn before the solicitor of the grantee (a),—must be 
registered with it, stating the execution and the true 
date thereof, the residence and occupation of the 
grantor, and the residences and occupations of the 
attesting witnesses (2)); and the execution of the bill 
of sale by the grantor must be attested by a solicitor, 
when the bill is by way of absolute gift or assign¬ 
ment, but not when it is by way of security; and 
the bill of sale must be re-registered every five years 
Schedule, (c). If the bill of sale is given by way of security 
ftnd Vhen not.’ money lent, it must contain a schedule specifically 

enumerating the personal chattels comprised therein, 
and it must also otherwise be substantially in accord¬ 
ance with the form prescribed by the Act of 1882, 
and a model form is given in the schedule to that Act 
(d)] also, the consideration for which the bill of sale is 
given must be truly stated therein (e), however com¬ 
plicated (or difficult to state) the consideration may 


(v) Ashton V. Blackshaw, L. R. 9 Eq. 510. 

(«) Svdft V. PanneU, 24 Ch Div. 210. 

iy) In re Standard Man/acturmg Co, 1891, i Ch. 627 ; In re Opera 
Limited, 1891, 3 Ch. 260; Richards v. Kidderminster Ovei'secrs, 1896, 
2 Ch. 212. 

(2) Great Northern R. C, v. Coal Co-operative Society, 1896, l Ch. 

187. 

(а) Balcer v. Ambrose, 1896, 2 Q. B. 372. 

(б) Qrinddl v. Brendon, 6 0 . B., N. S., 698. 

(c) Ex parte Furher, 1893, 2 Q. B. D. 122. 

{d) Simmons v. Woodward, 1892, A. C. ICX), reversing S. 0 . ( Wood- 
ward V. Heseltme), 1891, i Ch. 464. 

(e) Expwrte Ralph, 19 Ch. Div. 98; Ex parte Firth, ib. 419; Hamilton 
V. Chains, 7 Q. B. D. i, 317; Ex parte Johnson, 26 Ch. Div. 338. 
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be (/). Failing compliance with any of these speci- Non-compU- 
fied requisites, the bill of sale as a security is void prescnbed 
as against other duly registered bills of sale (y), and 
as against the trustee in bankruptcy of the grantor 
and the execution creditors; and it is void also 
(being by way of security, and not of absolute gift 
or assignment) even as between the grantor and the 
grantee themselves of the bill (h ); and if (being by 
way of security), it is (for any of the reasons afore¬ 
said) void as a security, it is also void even as 
regards the covenant therein contained for the re¬ 
payment of the money lent (i),—nevertheless, any 
collateral security, which was otlierwise good in itself, 
would not be made void thereby {k); nor would 
any assurance of freehold lands, although comprised 
in the same document as the bill of sale (!); nor, in 
fact, any other operative part of the bill of sale which 
was of a nature to bo distinctly severable (m). By 
the interpretation clause contained in the Act of 
1878, bills of sale extend to include (besides assign¬ 
ments properly so called) licences to take possession 
of personal chattels (not being rights to distrain in 
mining leases) (n ); also, attornments and agreements 
under which any such right of taking possession 
could or might arise; but the courts have held that 
a document, in order to be a bill of sale, must 
amoimt to an “ assurance ” of some sort (o ); e.g., a 
receipt given for the price of goods which were 


(/) Sharp V. Brown, 38 Ch. Div. 427; Barlow v. Bland, 1S97,1 Q. B. 
125. 

ig) Conelly v. Steer, 7 Q. B. D. 520; Lyons v. Tucker, 7 Q. B. D. 523. 
(A) Davits V. Burton, 11 Q. B. D. 537 ; In re Burdett, ex parte Byrne, 
20 Q. B. D. 31a 

(t) Davies v. Rees, 17 Q. B. D. 408; Ex parte Fourdrinier, 21 Ch, 
Div. 510. 

(^) Monetary Advance Co, v. Carter, 20 Q. B. D. 785. 

[D In re Yates, Batchddor v. Yates, 38 Ch. Div. 112; Small v. N. 
P. Bank, 1894, i Oh. 686; Brooke v, Brooke, 1894, 2 Ch. 600, 

(w) In re Isaacson, W. N. 1894, p. 216. 

in) Lee v. Roundwood Colliery Co,, 1897, I Ch. 373. 

(0) North Central Waggon Co, v. Manchester and Shejffidd R, C,, 35 
Ch. Div, 191; Nevlove v. Shrewsbury, 21 Q. B, D. 41, 
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Realisation of 
security. 


Possession 
taken at once, 
dispenses with 
registration. 


lond fide sold and delivered prior to such receipt being 
given, would not be a bill of sale of the goods referred 
to therein (/>). And it is expressly provided, by the 
Act of 1882, that possession is not now to be taken 
(under any bill of sale), unless for one of the causes 
specified in section 7 of that Act; and after posses¬ 
sion is so taken, the personal chattels are not to be 
removed or sold until five clear days have expired; 
and, apparently, the power of sale which the grantee 
may exercise is the common law power of sale, and 
not the poiver of sale given by the Conveyancing 
Act, 1881 (ij). A bill of sale, even when completely 
valid, is no protection of tho goods comprised therein 
against the landlord s right of distress for rent in 
arrear (r ); or, under the specific provisions of parti¬ 
cular statutes, against certain other distresses (r.^., 
for poor-rates) (fi). 

Wliere the bill of sale is of such a character that 
possession can be and is taken thereunder immedi¬ 
ately on the execution thereof, and such possession 
is retained thereafter, no registration of the bill is 
required at all {t ); and this might bo the case with 
post-nuptial marriage settlements, but even in that 
case registration might be desirable, as under section 
20 of the Act of 1878, the registration being once 
made and afterwards maintained, tho personal chattels 
comprised in the bill would not be deemed to be in 
the possession, order, or disposition of the grantor of 
the bill, within the meaning of tlie Bankruptcy Act, 
1883; but section 20 of the Act of 1878 has been 
repealed by section 15 of the Act of 18 8 2 as regards 
bills of sale given by way of security for money lent. 


(p) Ckarlesworth v. Mills, 1892, A. C. 231; Ramay v. Margrett, 
1894, 2 Q. B 18. 

(q) Calvert v. Thomas, 19 Q. B. D. 204. 

(r) Lee v. Roundwood CMiery Co., 1897, i Ch. 373. 

(«) In re Marriage, Neave Co., 1896, 2 Ch. 693. 

(t) Ckarlesworth v. MiUs, supra; Morris v. Bdobbel, 1892, 2 Ch. 352. 
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There can bo no valid bill of sale of after-acquired After-acquired 
property under the Bills of Sale Act, 1882 (?i); but 
goods replacing others in ordinary course may be 
validly included in the bill of sale (v). Also, no mat docu- 
registration is required of a wharfinger’s warrant 
deposited by way of pledge, or even of the memo- 
random (if any) accompanying such deposit (x ); or of sale, 
of a delivery order for goods at a warehouse (y); 
also, hiring agreements are not bills of sale requiring 
registration, provided they are bo 7 i(t fide {z\ — seciis, if 
they are in substance bills of sale and only colourably 
hiring agreements {(t). A pledge is, of course, not 
a bill of sale at all {h ); and certain hypothecations 
have been, by statute, exempted from registration as 
bills of sale (c). 

^lortgages of British ships arc to be in the form Mortgagefi 
prescribed by the Merchant Shipping Act, 1894 ((/), 
s. 31,—a re-enactment of the like provision con¬ 
tained in the 17 & 18 Viet. c. 120,—and are to be 
registered by the Registrar of Shipping; and suc¬ 
cessive registered mortgages rank, as between them¬ 
selves, according to the dates of their registration, 
and not of their own dates; and if registered, and 
even, although unregistered, they are not 

affected by the order and disposition clause, in the 
event of the bankruptcy of the mortgagor. Such 
mortgages are also transfeiTed in the prescribed 


(w) Thomis V. Kelly, 13 App. Ca. 506 

(v) Furber v. Cobb, 18 Q. B. D. 494 ; Seed v. Bradley, 1894, I Q. B. 

319- 

(a;) AttmboroMqKi Cajie, 28 Ch. Div. 6S2. 

iy) Grigg v. National Bank Assurance Co., 1891, 3 Ch. 206. 

(2) Crawcour v. Salter, 18 Ch. Div. 30; Ex farte 7 'urquand, in re 
Parker, I4 Q. B. D. 636 ; McEntire v. GrossUy Brothers, 1895, 

4 S 7 « 

(а) Ex parte Oddi, 10 Ch. Div. 76; Beckett v. Tower Assets Co., 
1891, I Q. B. 638. 

(б) Hilton v. Tucker, 39 Ch. Div. 669. 

(c) 53 * 54 Viet. c. 53. 

{d) 57 k 58 Viet. c. 60. 
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Powers of 
registered 
mortgagee. 


Unregistered 
mortgages,~ 
validity of. 


Unre|;i8tered 
equities,— 
enforce¬ 
ment of. 


manner, and discharged in the prescribed manner. 
When the mortgagee’s interest is transmitted by 
death, marriage, or the like, a declaration of such 
transmission signed by the transmittee is to be 
registered. The registered mortgagee has an abso¬ 
lute power of sale, and may take possession of, and 
also use (e), the ship at any time after default: but 
until he takes possession, the mortgagor remains the 
owner, and the costs of all necessary repairs (for 
which the vessel is subject to a lien) take pre¬ 
cedence of the mortgage (/). An unregistered mort¬ 
gage of a ship is good as between the mortgagor 
and the mortgagee, and against the trustee in bank¬ 
ruptcy of the mortgagor (g ); and, generally, against 
all persons other than a subsequent mortgagee duly 
registered (h). And, by section 57 of the Act, re¬ 
enacting in this particular the like provision con¬ 
tained in the Merchant Shipping Act, 1862 {i\ 
equities (including liens) {k) may be enforced against 
mortgagees (and owners) of ships, just as against the 
mortgagees (and owners) of other personal chattels (/); 
but that provision does not, e.g., give to an unregis¬ 
tered equitable mortgage priority over a subsequent 
duly registered legal mortgage of the ship (m). The 
mortgage of a ship does not require registration 
under the Bills of Sale Acts, 1878 and 1882, or 
under either of these Acts. 


(e) De Mattos v. Oihsrm, r Jo. & H. 79. 

(f) The Orchis^ 15 P. D. 38. 

(g) Stapleton v. Ilaymen, 2 H. &. C. 718. 

(A) Keith V. Biirroivs, 2 App. Ca. 636 ; Paris v. Applehee, 7 De G. 
M. & G. 585. 

(t) 25 & 26 Viet. c. 63. 

(k) The Ripon Citif, 1897, P- 226; 57 & 58 Viet. c. 60, b. 167. 

(0 See Waid v. Beck, 13 C. B., N. 8., 6^8. 

(m) Bkck V. Williams, 1895, i Oh. 408. 
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CHAPTER XIX. 

OF LIENS. 

There are many varieties of liens,—e.y., the lien which Vanetieu of 
exists in favour of artisans and others, who have be- and in eqdty. 
stowed their labour and services on the property in 
respect of which the lien is claimed; the lien which 
exists in many cases, by custom,—as in the case of 
innkeepers {a ); or by the usage of trade or of com¬ 
merce,—as in the case of packers (6), warehousemen 
(c), auctioneers (d), and the like; also, the lien which 
exists by statute, upon or against a ship (and the 
true owners and mortgagees thereoi), in respect of 
the expenses incurred for the ship s necessaries (e), 
and the like. Moreover, a lien is often created and 
sustained in equity where it is unknown at law,—as 
in the case of the sale of lands, where a lien exists 
for the unpaid purchase-money. Moreover, a lien 
even at law is not always confined to the very pro¬ 
perty upon which the labour or services have been 
bestowed, but it often is, by the usage of trade, ex¬ 
tended to cases of a general balance of accounts,— e.g,, 
in favour of factors (/) and others; and in order to 
ascertain the amount of the account in such cases, 
resort has been had to a court of equity. 


(а) Rohint v. Gray, 1895, 2 Q. B. 501. 

(б) In re Witt, ex parte Shuhrook, 2 Ch. Div. 489. 

(0) Ex parte Deeze, i Atk. 228. 

(rf) Wehh V. Smith, 38 Ch. Div. 192. 

\e) The Ripon City, 1897, P. 226. 

if) Green v. Farmer, 4 Burr. 2214 j Walker v. Rireh, 6 T. B. 258, 
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Diversities 
among liens. 


The lien of 
a solicitor: 
(i.) On deeds 
books, Ac. 


The principal diversities among liens appear to be 
the following(a.) A ^particular lien on goods,— 
which is confined to the particular charge; and a 
general lien on goods,—which extends not only to 
the particular account, but also to the general balance 
of the accounts {g). {b) A lien on landSy —which 

commences only when the possession of the lands is 
parted with to the purchaser; and a lien on goods, 
—which lasts only while the possession is retained 
by the vendor, and which ceases when it is parted 
.with to the purchaser (li ),—the maker of an article 
having also, in general, a lien upon it while it remains 
in an uncomplete state (?) and undelivered. And lastly, 
there is (c.) The lien of a solicitor on the deeds and 
documents of his client,—which arises pro]prio vigors, 
but which at the most is only a passive protection; 
and the lien of a solicitor on a fund recovered ,—which 
arises only upon the court’s declaring the solicitor 
entitled to it, and which is in all cases (when once 
declared) both an active and (comparatively speaking) 
an immediate remedy and redress; and it is with 
these two last-mentioned liens that we are now prin¬ 
cipally concerned. 

And, Firstly, as regards the lien which a solicitor 
has on the deeds, books, and papers of his client for 
his costs,—That is an instance of a lien originating 
by custom, and afterwards sanctioned by decisions at 
law and in equity; and it is a right not depending 
upon contract,—wanting the character of a mortgage 
or pledge, and being merely an equitable right to 
withhold from his client until his bill is paid {k) 
such things as have been intrusted to the solicitor as 
such, and with reference to which he has given his 


(g) Jn re Witt, ex parte Shuhrooh, supra. 

(h) Orice v. Richardson, 3 App. Ca. 319. 

(i) Bellamy v. Davey, 1891, 3 Ch. 540. 

(ifc) In re Banbury, W. N. 1896, p. 172. 
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skill and labour; and (as already suggested) it is 
not a right to enforce any active claim against his 
client (/); and, nota hen^, the deeds, &c., must have 
come to the solicitors hands in his character of 
solicitor, and not otherwise (wi); and his lien on 
them is for his costs only, and not for any debts 
(ti); also, he may by his conduct (e//., by taking 
an express mortgage) be held to have abandoned his 
lien (o). On the other hand. Secondly, the solicitors {2.) On fund 

^ realised m a 

lien upon a fund realised in a suit lor his costs ot the suit 
suit,—This is a lien which he may actively enforce {p)\ 
and it is the creation of the statute law, the Solicitors 
Act, i860 (23 & 24 Viet. c. 127), s. 28, having en¬ 
acted, that it shall be lawful for the court or judge 
before whom any suit or matter has been heard (q) 
to declare (if the court in its discretion thinks fit, 
but not otherwise) (r), that the solicitor employed 
therein is entitled to a charge upon the property 
recovered or preserved by his instniraentality in 
such suit or matter; and the executor (s) or assignee (2a.) On costa 
(t) of the solicitor is also entitled to this lien; and 
the word ''property'' in the statute has been held 
to include “ costs ordered to be paid ” {u ); but where 
there is a counter-claim in the action, and the plaintiff 
succeeds on the claim and the defendant on the 
counter-claim, the balance only of such costs is 


{l) Bozon V. Bolland, 4 My. »fe Cr 358 ; Cuncen v. MUhum, 42 Ch. 

Div. 424. 

(m) Ex parte Fvll 4 .r^ 16 Ch. Div. 617. 

(w) In re Oalland, 31 Ch. Div. 296. 

(0) In re Taylor^ Stileman <C* Cb., 1891, I Ch. 590; In re Douglas^ 
Norman <fc Oo., 1898, i Ch. 199. 

ip) Verity v. Wylde^ 4 Drew. 427; Hayrncs v. Cooper, 33 Beav. 

431- 

iq) Broxm v. Trotman, 12 Ch. Div. 880; Clover v. ilrfawia, 6 Q. B. 
D, 622; In re Oraydon, 1896, i Q. B. 417 ; In re Wood, W. N. 1896, 
p. 163; Waterland v. Serle, 1897, W. N. 163. 

(r) Harrison v. Harrison, 13 P. D. 180. 

(a) Baile v. Baile, L. R. 13 £<4 497. 

{t) Briscoe v. Briscoe, 1892, 3 Ch. 543. 

(m) Ouy V. ChurehiU, 35 Ch. Div. 489. 
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Cumulative 

liens. 


Derivative 
lien of town 
agent. 


Realisation 
of lien. 


deemed to have been “ recovered ” in the action (v ); 
and in all cases this charging order is necessary to 
intercept the fund in the solicitor’s favour {x)» A 
solicitor may be entitled to both liens at once,—that 
is to say, to his lien on the papers and also to his 
lien on the fund recovered (y),—but not to a lien on 
the fund, if ho has taken a specific mortgage for 
his costs (z); also, the lien on the fund recovered 
extends usually to the entire fund, not merely to 
the particular share of his own client therein (a); 
and although the solicitor has been discharged by 
his client, he may be declared entitled to this lien,— 
but subject to the like lien in the new solicitor (h), 
the lien of the later solicitor always having priority 
over the lien and liens of the prior solicitor or 
solicitors (c). Also, the town agent of a country 
solicitor having a lien against such country solicitor, 
who in turn has a lien against the country client, 
upon a fund recovered, may exercise against the 
country client,—to the extent of the coimtry solicitor’s 
lien against such client, but not further,—his, the 
town agent’s, own lien against the country solicitor 
(d ),—but save in that indirect way, the town agent 
of the solicitor is not entitled to any lien under the 
Act (e). Moreover, the lien is only for the costs of 
litigation, properly so called (e), and therefore will 
not extend to, e.(j., the costs of an arbitration. When 
the court declares the fund or property to bo charged 
with the solicitor’s lien thereon, liberty is usually 
given by the same order to apply to have the costs 


(r) Weitacott v. Bevan, 1891, l Q. B. 774. 

(x) Baler v. Abbott, W. N. 1897, p. 3k 

(y) Pilcher v. Arden, 7 Ch. Div. 318. 

(z) Groom v. Cheesewright, 1895, i tJh. 730. 

(а) Lawrence v. Pktcher, 12 Ch. Div. 858; Greer v. VoMny, 24 Ch. 
Div. 544; Scholey v. Peck, 1893, l Ch. 709. 

(б) Rhodes v. Sugden, 34 Ch. Div. 155. 

(c) Knight v. Gardner, 1892, 2 Ch. 368. 

(d) Ex parte Edwards, 7 B. D. 262. 

(e) Macfarlane v. Lister, 37 Ch. Div. 88. 
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raised by sale or otherwise; but in the case of an 
administration action, no application under the hberty 
so reserved ought to be made until after, or along 
with, the further consideration of the action (/). 

It is quite settled, that the solicitor s lien on papers Lien on 
exists ohly as against the client and the representa- ^mmenslmte 
tives of the client; also, that such lien is only com- 
mensurate with the right which the client had at time of the 
the time of the deposit, and is, therefore, subject to 
the prior (then existing) rights of third persons,—so 
that, e,g., a prior incumbrancer is not prejudiced by 
it ig). And just as the solicitor’s lien will not pre¬ 
judice any prior existing equity, so the solicitor’s lien Set-oii, or 
will not be prejudiced by an equity arising subse- mtemningf’ 
quently to the inchoation of the lien {h ); and the 
like rule has been held to extend also to a lien on 
a fund recovered (^); but whereas it had been de¬ 
cided, that the lien of a solicitor on a sum due or 
payable to his client prevented a set-off against a 
sum due from the client {k\ it has now been expressly 
provided, and in fact enacted, that a set-off for 
damages or costs between parties may be allowed 
notwithstanding the solicitor’s lien for costs in the 
particular cause or matter in Avhich the set-off is 
sought { 1 ); but the solicitor’s lien will not be pre¬ 
judiced if the costs are incurred in different actions 
(m), or in proceedings in different divisions of the 


(/) Qreen v. Qreen^ 26 Ch. Div. 16. 

Ig) Blunden v. Desart, 2 Dr. & War. 405 ; Turner v. Letts, 7 De G. 
M. & G. 243 ; Ex parte Harper, in re Pooley, 20 Ch. Div. 685 ; In re 
Capital Inmrance Co., 24 Ch. Div. 408; Boden y. Hensby, 1892, 
1 Ob. loi. 

{h) Faithful V. Ewen, 7 Ch. Div. 495; Cole v. Eley, 1894, 2 Q. B. 

350- 

(i) Hallow V. Carrold, 14 Q. B. D. 543; Modes v, Sugden, supra j 
The Paris, 1896, P. 77. 

(h) Hamer v. QUes, 11 Ch. Div. 942. 

(/) Order Ixv. Rule 14 (1883); Westacott v. Bevan, 1891, l Q. B. 
774 - 

(m) Blalcey v. Latham, 41 Ch. Div. 518. 
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court (n). Also note, that a compromise of the 
wuaiiyHe^*^ action, if it be fairly entered into, may have the 
feat the lien, of defeating the solicitor’s lien (o ); but it will 

not usually have that effect (p ); and it will not have 
that effect, if the compromise is purposely designed 
to defeat that lien, or is otherwise an attempted fraud 
on the solicitor (q). A solicitor has no lien for his 
general costs on a fund placed in his hands by the 
client for a specific purpose, although such purpose 
should have failed; and such fund may therefore 
be garnisheed (r). And wliere a solicitor, having 
Retention of moneys of his client in hand, retains thereout his 
costs, such retention (unless after a proper bill of 
costs delivered) is not considered a payment of the 
bill (.s),—so as to prcA'ent taxation , and the common 
order for taxation directing the solicit(^r to give credit 
“for all sims of money received hy hit/i’' on account 
of the client, is confined to moneys which the solicitor 
in his character of solicitor has received, or which 
he is legally or equitably liable to pay over to the 
client, and against which, if the solicitor were sued by 
the client for such moneys, a set-off for his costs would 
be available (t). 

Banker’s hen. A banker also has a lien on the securities deposited 
by a customer for the customer s general balance of 
account, and this right subsists where not incon¬ 
sistent with the terms of a special contract for a 
specific security (nf And rights in equit3i which 


(n) In re Bassett, 1896, I Q. B. 219 ; and see Hassell v. Stanley, 
1896, I Ch. 607. 

(0) Brunsdon v. Allard, 2 E. & E. 19 ; The Hope, 8 P. D. 144. 

{p) The Paris, 1896, P. 77. 

Iq) Ross V. Buxton, 42 Ch. Div. 190; Moxon v. Sheppard, 24 Q. B, 
D. 627; The Paris, supra; In re Margetson and Jones, 1897, 2 Ch. 314. 

(r) Stumore v. Campbell, 1892, i Q. B. 314 ; /n re Mxd-Kent Fruit 
Factory, 1896. i Ch. 567. 

(«) In re Baylis, l^, 2 Ch. 107. 

(0 In re Le Brasseur and OaUey, 1896, 2 Ch. 487. 

(u) In re European Bank, L. R. 8 Ch. App. 41. 
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are equivalent to liens may also arise under various Qua*i-iieiw. 
circumstances,— e/j,, real or personal estate nay bo 
charged by an agreement, express or implied, creating 
a trust which equity will enforce, just as in the case 
of legacies or portions charged on land, and wheie (i) Vendors 
a man agi’ees to sell his estate, and to lend money i^avanw* for 
to the purchaser for improving the estate, he will improvements, 
have a lien for the advance ^ so made, as well as for 
the purchase-money remaining sc .paid ('<;). Also, ^2.^) Lien on 
when there has lieen a bie*uh of tru.si, and my catunque 
cestui ([UG trust i.s implicated h<'i mi and liable there- 
for, his beneficial interest m -her parts of the trust 
fund is subject to a lien to the extent of the loss to 
the trust (estate, which lo.ss may accordingly bo made 
good thereout by impounding same (x). Also, it one (3) Joint- 
of two joint-tenants of a lease renew for the benefit fo^^teSre- 
of both, he will have a Ueii on the moiety of the newmg lease, 
other joint-tenant for a moiety of the fines and 
expenses (//), but it seems that where two or more No Uen where 
purchase an estate, and one pays the money, and ^nd onrp^B 
the estate is conveyed to them both, the one who • 

pays the money gains neither a lien nor a mortgage,— 
because there is no contract for either; he has a 
right of action only, but upon a subsequent 
of the purchased property,—and even upon a sub¬ 
sequent division of the sale-proceeds thereof, where 
the property is sold by a mortgagee of the entirety, 
and to whoso mortgage the title of the co-tenants 
was sul^ject (z ),—the debt would be provided for, 
without the necessity of bringing any independent 
action for it. Also, if one of two joint-lessees or or where one 
occupiers of a house redecorates it at his own at his own 
expense in the first instance, ho has no lien in 


(f) £x parte Linden, I Mont. D. & D. 435. 

\x) Hallett V. Hallett, 13 Ch. Div. 232. 

(y) Ex parte Grace, i B. & P. 376. 

(2) In re Cook's Mortgage, Lawledge v. Tyndale, 1896, l Ch. 923 
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respect thereof (a ); and in such a case, he may 
have no action or remedy at all,—save and except 
that upon a subsequent partiiim of the property, 
compensation would perhaps be made him for what 
he had properly expended ( 5 ),— scil. for the increase 
of selling value given to the property by reason of 
such expenditure. 


(а) Saunders v. Dtinman, / Cli. Div. 825. 

(б) Lei^h V. Dtclnmn, 15 Q. B. ]). 60 ; In re Jones, Farrington v, 
Forrester, 1893* 2 Cli 461 ; Laidalgc v. Tyndall, supra. 
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CHAPTER XX. 

PENALTIES AND J oRFLITUllKS. 

The doctrine of equity with rcgwid to penalties and 
forfeitures is this,—that wlicrev-.r a penalty or for¬ 
feiture is inserted merely to scouro the performance 
of some act or the enjoyment of some right or 
benefit, the performance of such act or the enjoy¬ 
ment of such right or benefit is the substantial and 
principal intent of the instrument, and the penalty Penalty 
or forfeiture is only accessory; and the court therefore 
relieves against the penalty or forfeiture (a). Thus, 
in the case of bonds to secure a mere debt, as the 
penal sum is usually double the amount of the debt, 
the obligee never recovers, on account of principal, 
interest, and costs or damages, more than the amount 
of the penalty, and usually much less; and accord¬ 
ingly, he cannot issue a specially indorsed wit for 
the recovery of such penalty {h\ —for, generally, if 
the penalty is to secure the mere payment of money, 
courts of equity will relieve the party upon his 
paying the principal and interest (r); also, if the 
penalty is to secine the performance of some act or 
undertaking, the court will ascertain (if it is possible 
to ascertain) the amount of damages, and will grant 
relief on payment thereof. But the court will not Party cannot 
permit the party to escape from his contract by t^etbypa^'^ 
paying the damages, or even the stipulated penalty; penalty. 


(а) SZoman v. Walter, 2 L. G. 1112. 

(б) Tviher v. Caralampij 21 Q. B. D. 414. 
(c) Elliott V. Turner, 13 Sim. 477. 
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for, as observed by Lord St. Leonards in French v. 
Macale (d), “ If a thing be agreed to bo done, though 
“ there is a penalty annexed to its non-performance, 
“yet, in general, the very thing itself must be 
“ done ” (ij). 


French v. 
Macale,— 
where cove¬ 
nantor may 
do either of 
two things, 
paying higher 
for one alter¬ 
native than the 
other, that is 
not a case of 
penalty. 


Penalty and 
alternative 
payment,— 
distmguished, 


Where a contract is alternative, and the real 
intent is that the party bound thereby should have 
either of two alternative modes of performance at 
his option,—and that if he elect to adopt the one 
mode, he shall pay a certain sum of money, and if 
he elect to adopt the other mode, he shall pay an 
additional sum of money,—in such a case, equity 
will look upon the additional payment as in no 
sense a penalty, and accordingly will not relieve 
against the additional sum agreed upon; e.g., if a 
man lets meadow-land for two guineas an acre, and 
the contract is, that if the tenant chooses to employ 
it in tillage, ho may do so, paying an additional rent 
of two guineas an acre, the breaking-up of the land 
is an act permitted by the contract, which in that 
case provides that the landlord is to receive the 
increased rent (/); and that is a different contract 
altogether from an agreement not to do a thing, 
with a penalty for doing it (g). But where, in the 
lease of a farm, the lessee covenanted not to sell 
the hay or straw off the premises, but to consume 
it thereon, during the last year of the term,—and 
to pay an additional rent of £20 for every acre of 
meadow-land converted into tillage, and an additional 
rent of £7, {hg way of 'penally) for every ton of hay or 
straw which during the last year of the term should 


[d] 2 Drew. & War. 274; Weston v. Metropolitan Asylvm District, 
9 Q. B. D 404. 

(c) Howard v. Hopkyns, 2 Atk. 370; and see National Provincial 
Dank v. Marshall, 40 Ch. Div. 112. 

(/) French v. Morale, 2 Drew. & War. 274; Parjitt v. Chambre, L. 
R. 15 Eq. 36; G. N, Rail. Go. v. Winder, 1892, 2 Q. B. 595. 

(g) Hardy v. Martin, i Cox, 27; Rdfe v. Paterson, 2 Bro. P. C. 436. 
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be sold off the premises,—and it appeared that 
there was a substantial difference between the value 
(for manurial purposes) of hay and of straw,—The 
court held the to be a penalty, and not an 
additional rent (A). 

It is necessary, therefore, in all cases to distinguish Rules as to 
between a penalty strictly so called and what is not ween^a 
a penalty at all; and for the purpose of this dis- 
tinction, the following rules have been laid down;— damages. 

I . Where the payment of a smaller sum is secured i. Smaller 
by a larger, the larger sum is in aU cases a 
penalty (i). 2. Where the agreement stipulates for 2. Covenant to 

the performance of several acts, and a sum is stated thin^^^nd 
at the end to be paid upon the breach of any or all of 

.. , , breach of any 

such stipulations, that sum is m general to be con- or all. 
sidered as a penalty. Thus, in Kemhle v. Farren (k), Kemble v. 
where the defendant had engaged to act as principal £87m’wJhich 
comedian at Covent Garden for four seasons, con- 

eipresseu 

forming in all things to the rules of the theatre, and to be not 
the plaintiff was to pay her 6s. 8d. every night hqmLted, 
the theatre was open, and the agreement contained relieved 
a clause, that if either of the parties should neglect 
or refuse to fulfil the said agreement, or any ])art 
thereof^ such party should pay to the other the sum 
of i^iooo,—which sum it was thereby declared and 
agreed should he liquidated aiul ascertained damages^ 
and not a 'penalty or penal sum^ or in the nature 
thereof; and the defendant refused to act during 
the second season,—The court decided that, notwith¬ 
standing these sweeping words, the ;^iooo was a 
penalty,—Tindal, C.J., observing, that it was a con¬ 
tradiction in terms to say that a very large sum, which 
was to become immediately payable in consequence 

(A) Willwn V. Love, 1896, i Q. B. 626. 

(i) AyUtt V. Dodd, 2 Atk. 239; Protector Endowment Co. v. Grice, 

5 Q. B. D. 592. 

{k) 6 Bing. 141. 

2 C 
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3. Wheie 
sum payable 
for bleach is 
proportionate 
to the bleach. 


4. If only one 
event on 
which money 
is to be pay¬ 
able, and no 
means of as¬ 
certaining 
damage. 


5. Tlie mere 
use of term 
“penalty " or 
“liquidated 
damages,” 
not conclusive. 


of the non-payment of a very small sum, was not 
a penalty (1). 3. On the other hand, where the 

payment stipulated to be made on the occurrence of 
a specified event is exactly proportioned to the 
extent of the particular breach,—and especially if it 
is expressed in the contract that the payment is to 
bear intei'est from the date of the breach,—in such a 
case, the payment would not be in the nature of 
a penalty at all. Therefore, when the defendants 
(wlio were mining lessees) had the liberty of placing 
slag from their blast-furnaces on the land demised, 
and covenanted {mter alia) to pay the lessor i^ioo 
per imperial acre for all land not restored to its 
original agricultural condition at a particular date,— 
the court held that the ;^ioo was not a penalty, 
but the agreed value of the surface damage (m). 
4. If there be only one event upon which the money 
is to become payable, and there is no adequate 
means of ascertaining the precise damage that may 
result to the plaintiff from the breach of the contract, 
it is perfectly competent to the parties to fix a 
given amount of compensation in order to avoid the 
difficulty (a). Also, if there be a contract consisting 
of one or more stipulations, the damages from the 
breach of which cannot bo measured, then the con¬ 
tract must be taken to have meant that the sum 
agreed on was to be liquidated damages in the case 
of any breach, and not a penalty (o). 5. The mere 

use of the term “ penalty ” or “ liquidated damages,” 
does not conclusively determine the intention of the 
parties; but, like any other question of construction, 
that intention is to bo determined by the nature of 


{l) Davies v. Penton, 6 B. & 0 . 223 ; Horner v. Plintoff, 9 M, & W. 
681; Dimech v. Corlett, 12 Moo. P. 0 . C. 199. 

(wi) Elphinttone v. MonJeUmd Iron and Coal Co.^ 11 App. Ca. 332. v 
(n) Sainter v Ferguson, 7 C. B. 730; Law v. Local Board of Redditch, 
1892, I Q. B. 127. 

(0) Galsworthy v. Strutt, 1 Exch. 659; Wallis v. Smith, 2l Ch. Div. 
243 ; Ward v. Monaghan, W. N. 1895, p. 123. 
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tho provisions, having regard to the whole instru- 
luent (p). 6. When the expressions are doubtful, 

the court will loan in favour of the coastriiction 
which treats the sum as a penalty, such construction 
being the more consonant witli justice (</); but at 
the same time, the mere largeness of the sum will 
not })er se be any reason for holding it to be a 
penalty (r). 

The same general principles which apply to equi¬ 
table relief against penalties govern the courts of 
equity in relieving also against forfeitures,—at least, 
in cases other than those arising under the forfeiture 
clauses in wills and in settlements (s), or arising out of 
tenures or under leases and other strict contracts (t), 
and even in the ease of leases, equity would interfere 
to a limited extent to relieve against a forfeiture, 
against a forfeiture for non-payment of rent, on 
tho lessee paying the rent (/i),—for the rent in arrear 
was considered to be a mere money demand, the piu*- 
pose of the clause of re-entry for non-payment being 
only to secure the payment (r); and latterly, the 
courts of law were enabled to grant the like relief, 
when the forfeiture was for the non-payment of rent, 
this power being given to them by the Common 
Law Procedure Act, 1852 (.c), s. 212. And although 
it was not quite settled, Avdiether equity could (but 
the better opinion was that equity could not) relieve 
against a forfeiture arising from a breach of cove- 


ijj)) Green v. Price, i6 M. & W. 346; Jones v. Green, 3 You. & J. 

304* 

(q) Davies v. Penton, 6 B. & C. 216. 

(r) Astley ▼. Wddon, 2 B. & P. 351. 

(a) In re Parnham's Trusts, L. R. 13 Eq. 413 ; and 46 L. J., N. S., 
Oh. 80; Samudv. Samuel, 12 Ch. Div. 152; Otway v. Otway, 1895, 
2 Ch. 235 ; and disting. White v. ChiUy, L. R. i Eq. 372 ; and Gare%o v. 
Carew, 1896, I Ch. 527. 

(0 Warner v. Moir, 25 Ch. Div. 605. 

(u) Freem. Ch. Rep. 114; Bowser v. Colby, i Hare, 126. 

(w) Wadman v. Calcraft, 10 Ves. 67. 

(x) 15 & 16 Viet. c. 76; and see 4 Geo. II. c. 28, s. 2. 


6 . Couit leans 
towards con¬ 
struing sum us 
a penalty. 


Forfeitures 
governed hy 
same prin¬ 
ciples <18 
penalties,— 
excepting as 
between land¬ 
lords and 
tenants, .and 
as regards 
legacies or 
devises 


Foifeituie 
for breach 
of covenant 
to repair, 
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and for 
breach of 
covenant to 
inauie. 


Relief under 
the Convey¬ 
ancing Acts, 
i88i and 189?. 


nant to repair, or any breach of covenant other than 
the breach of covenant to pay rent,—unless under 
very special circumstances (y),—still equity would 
have required the covenantee to be satisfied with a 
substantial performance of the covenant,—unless of 
course when it was of the very essence of the con¬ 
tract that it should be strictly performed (in which 
case the strict performance was matter of substance 
and not uf form merely) And courts of equity 
could not have relieved a tenant from forfeiture for 
breach of a covenant to insure (a),—unless perhaps 
in some special cases where a money payment would 
have been a complete compensation; but this rule 
being found to operate very hardly on those few 
lessees who inadvertently, and not wilfully, neglected 
to insure, the Legislature stepped in and remedied 
it,—but in the case of such imulvertent neglects only, 
and only where no damage from fire had happened, 
and the inadvertence had been purged by the effect¬ 
ing of a proper hre insurance before coming for relief 
(6). However, now, by the Conveyancing Act, 18 81 
(44 & 45 Viet. c. 41), s. 14 (as between lessor and 
lessee, or under-lessor and under-lessee) (c), and by 
the Conveyancing Act, 1892 (55 & 56 Viet. c. 13), 
s. 2 (as between lessor and lessee or under-lessee), 
the High Court is enabled to give relief upon equi¬ 
table terms (to be prescribed by the court), and upon 
the terms of paying to the lessor the costs and ex¬ 
penses (d) incurred by the latter of and incidental 
to the breach of covenant, against every forfeiture 


(y) Hill V. Barclay, i8 Ves. 62. 

(2) Hill V. Barclay, supra; Gregory v. Wilion, 9 Hare, 683; Croft 
V. Gokhmid, 24 Beav. 312 

(a) Green v. Bridges, 4 Sim. 96. 

(b) 22 & 23 Viet. c. 35, 8.4; 23 & 24 Viet. c. 126, ss. 2, 3 ; Page v. 
Bennett, 2 Giff. 117. 

(c) Burt V. Gray, 1891, 2 Q. B. 98; Fletcher v. Nohes, 1897, i Ch. 
271. 

(fi) Nind's Case, 1894, 2 Q. B. 226; Quilter v. Mapleson, 9 Q. B. D. 
672; Harev, Elms, 1893, I Q. B. 604. 
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for breach of any covenant whatsoever contained in 
a lease or under-lease or fee-farm grant, or in any 
agreement for a lease or under-lease (such agreement 
being specifically enforceable), other than and except 
only the following covenants and conditions, namely, 
—(I.) The covenant not to assign or underlet (e ), 
(2.) The condition of forfeiture upon a bankruptcy 
or execution; and (3.) The covenant in a mining 
lease for permitting inspection, &c., by the lessor. 
And even the forfeiture upon a bankruptcy or execu¬ 
tion will now be relieved against,—in certain cases 
and under certain restrictions (/); and also, semble, 
in favour of an innocent and blameless under-lessee, 
the forfeiture resulting from a breach of the cove¬ 
nant not to underlet may be relieved against (g ); 
also, the relief provided by these Conveyancing Acts, 
when it is obtainable at all, may be obtained either 
in an action or on a counter-claim (h ): but no relief 
is obtainable, under these Acts, after actual entry 
by the lessor for the forfeiture (?); and in that re¬ 
spect, as well as in the nature of the breach of cove¬ 
nant which is relieved against, the relief under the 
Conveyancing Acts differs from the relief under the 
Common Law Procedure Act, 1852, above referred 
to,—the latter relief being obtainable even after 
actual entry by the lessor (k). 


Where the lease or agreement contains an option Lessee becom- 
of purchase in the lessee, and the option is exercised y^fo^renlSy*^’ 
by the lessee before the lessor proceeds to exercise 
his power to forfeit the lessee s interest, the position 
of the lessee is transmuted into that of purchaser, 


(«) Barrow v. /saaca, 1891, i Q. B. 417. 

(/) 55 ^ 56 Viet. c. 13, 8. 2, 8ub-8ec. 2. 

(y) Ibid., s. 4; Imray v. Oakshette, 1897, 2 Q. B. 218. 

(h) Roger Cholmeley's School v. SeiocU, 1893, 2 Q. B. 254. 

(i) Rogers v. Rice, 1892, 2 Ch. 170. 

(k) Howard v. Famhawe, 1895, 2 CK 581. 
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and is no longer liable to bo forfeited (1), — scil, when 
the option is unconditional; but it would, semhle, 
be otherwise if the option was conditional on the 
lessee’s due prior fulfilment of the covenants and 
conditions of the lease. 


{l) Mafcty V. Schojidd, 1897, i Ch. 937. 
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CHAPTER XXL 

MARRIED WOMEN. 


Sect. I.— Separate EarATB. Sect. III.— Equity to a Settle* 

Sub-sect, i—Apart from Legis- ment, and Right of Sur- 

lation. vivoRSHip. 

Sub-sect. 2 —The Effects of 

Legislation. Sect. IV.— Settlements in Dero- 

Skot. II.—I’in-Money and Para* gation of Marital Rights, 

phernalia. 

By the old common law the husband on marrying 
became entitled to the rents and profits of the wife’s 
real estates during the joint lives (a) {scil. during 
the coverture); and he became entitled absolutely 
to all her chattels personal in possession {b), and 
to her choses in action upon reducing them into 
possession during the coverture (c), or, if he did 
not, InU survived hci\ ho {d\ and after his death his 
administrator (e), was entitled, on taking out admini¬ 
stration to the wife, to recover these choses in action 
of the wife; and the husband became entitled jure 
mariti to chattels real of the wife, that is to say, to 
her leaseholds, with full power to aliene them inter 
VIVOS, even though reversionary (/),—provided only 
that by any possibility such chattels real were cap¬ 
able of falling into possession during the coverture, 
and not otherwise (g). But if the husband died 


(a) Polyblank v. Hawkins, Doug. 329; Moore v. Minten, 12 Sim. 161. 
\h) Ca Litt. 300 a, 

(c) Scawen v. Blunt, 7 Ves. 294; Co. Litt. 351. 

(d) Proudley v. Bidder, 2 My. & K. 57; Smart v. TraiUer, 43 Oh. 
Div. 587. 

(«) Fleet V. Perrins, L. R. 3 Q. B. D. 536; Re Wensley, 7 P. D. 13. 
(/) Donne v. Hart, 2 Russ. & My. 363. 

(gf) Dvherley v. Day, 16 Beav. 33 ; Elder v. Pearson, 25 Ch. Div. 620. 


Rights of 
husband at 
common law. 
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Interference 
of equity. 


Ftme covert 
could not at 
common law 


before his wife, without having reduced into pos¬ 
session her choses in action {h\ or without having 
aliened inter vivos her chattels real (^), they survived 
to her. And the husband acquired these extensive 
interests in the property of his wife, in consideration 
of the obligation which upon marriage he contracted 
of maintaining her; but the old common law gave 
the wife no remedy whatever in case of the hus¬ 
band s retusing or neglecting to maintain her, or even 
in the case of his bankruptcy,—so that a married 
woman might have been left utterly destitute, no 
matter how large a fortune she had on the marriage 
brought to her husband; and it was for this reason 
that equity raised up, with reference to married 
women, a system founded in justice and right, 
although utterly in contravention of the old common 
law; and so beneficial was the equitable jurisdiction 
found by experience to be, and so much in harmony 
with the requirements of modern society, that it 
received at length legislative sanction by the Married 
Women s Property Act, 1870, amended by the Married 
Women’s Property Act, 1874, both which Acts were 
afterwards consolidated and amended in and by the 
Married Women’s Property Act, 1882, and the last- 
mentioned Act has been recently amended by the 
Married Women’s Property Act, 1893,—the pro¬ 
visions of all which Acts are hereinafter more par¬ 
ticularly stated. 


Section I.—The Wife’s Separate Estate. 

Sub-Sect. i. —Apart from Legislation, 

At common law, the existence of the wife as an 
entity, or persona separate and distinct from her 


[h) Co. Litt. 3516. 


(i) Ibid. 
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husband, was not recognised, being considered as hold property 
merged (by the coverture) in the entity or persona husbtn?™ 
of her husband (^); but in equity the case *^**'*^ 

different,—for there a married woman was considered equity, 
capable of owning and holding property independ¬ 
ently of her husband for her own separate use (/); 
and onco having been permitted to take and hold 
property to her separate use, she took and held it, with 
all the privileges and incidents of property, including 
the jus disponendi (m). 

Now the separate estate may be created in any separate 
species of property, and in many ways, e.g., the follow- 
ing:— I, By an ante-nuptial written agreement with 1. Byante- 
the intended husband,—such agreement being made ment^ 
with reference either to the wife’s own property, or 
to the property of her husband, or of third parties 
(n). 2. By special agreement with the husband after 2. By special 
marriage (0), or where the husband deserts her, and ^ 

this independently of and long prior to the statute 
20 & 21 Viet. c. 85 (p); and the separate estate 
may arise even under a private Act of Parliament (q). 

3. The wife may also become entitled to separate 3-By virtue 
estate by virtue of a separation deed between herself tionS!*^' 
and her husband; and for such a deed, no trustee is 
necessary (r), although (for the husband’s indemnity 
and protection) very desirable; but this species of 
separate estate comes, in general, to an end with the 


{k) Murray v. Barite, 3 My. & K. 220, 

( l ) Brand&a v. Robinson, 15 Ves. 434. 

(m) Fettiplace v. Ooiyes, l Ves. Jr. 4k 

(n) TvUett v. Armstrong, i Beav. 21. 

(0) Haddon v. Fladgate, l Swab. & Tr. 48; Pride v. Bubb, L. R 7 
Ch. App. (54; Pye v. Pye, 13 Q. B. D. 147. 

(p) CeoU V. fuxon, i Atk. 278; Budge v. Weedon, 4 De G, A Jo. 
216, 223 ; Nicholson v. Drury Buildings, 7 Ch. Div. 48. 

(q) In re Peacock's Trusts, 10 Ch. Div. 490. 

(r) M*Oregor v. McGregor, 21 Q. B. D. 424; Sweet v. Sweet, 1895, 
I Q. B. 12. 
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4. By gifts to 
wife abso¬ 
lutely from 
husband or 
from a 
stranger. 


5. Wife trad¬ 
ing separately. 

6. By express 
limitation for 
that purpose. 


Interposition 
of trustees 
not necessary 
since (failing 
any other 
trustee) 
husband is 
trustee for 
wife. 


resumption of cohabitation (s), —unloss the separation 
deed otherwise provides, and excepting as regards 
any savings of income made by the wife before such 
resumption (/), and excepting in cases where the co¬ 
habitation originally was (and, as resumed, is) a mere 
cohabitation in concubinage (it). 4. Gifts also from 

the husband to the wife may bo made to her sepa¬ 
rate use, -where they are made to her absolutely (v), 
and not merely to bo worn as ornaments of her 
person (u '): and it seems, that a gift from a stranger, 
by delivery merely, to the wife during her coverture, 
e\en though not expressed to bo for her separate 
use, would be for her separate use (x). 5. A wife 

trading separately is entitled to the trade property 
as her separate estate (ij). 6. The wife will, of course, 
hold all such property to her separate use as has 
been expressly limited to her by devise or otherwise 
for that purpose, whether before or after coverture; 
and this is probably the most frequent source of the 
separate estate of married women, apart of course 
from recent legislation; and although it was formerly 
supposed, that the interposition of trustees in all 
arrangements of this sort, whether made before or 
after marriage, was indispensable for the protection of 
the wife’s interests, yet it was afterwards established, 
that the intervention of trustees was not indispens¬ 
able,—for that whenever real or personal property 
was devised to, or otherwise given to or settled upon, 
a married woman, either before or after marriage, 
for her separate use, without the intervention of 
trustees, the intention of the parties would be effec- 

(a) Nicol V. Nicol, 31 Ch. Div. 524; Eaddon v. Haddon, 18 Q. B. 
D. 778. 

{t) Crouch V. WaUcTf 4 Be 0 . & J. 302. 

(u) Jtahheth V. Donaldson^ 1895, ^ 455 * 

(v) Tmlcer v. Tasker, 1895, P. i. 

(w) Graham v. Londonderry, 3 Atk. 393; Badddey v. Badddey, 9 
Ch. Div. 113. 

(a;) Graham v. Londonderry, supra. 

(y) Ex parte Shepherd, lo Oh. Div. 573, 
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tnated in equity (z), the husband, as having the legal 
estate, being held a trustee for the wife (a), and 
now, under the Married Women’s Property Act, 1882 
(/>), it is expressly declared, that the intervention of 
a trustee or trustees shall not be necessary. 

No particular form of words was or is necessary what words 
in order to vest property in a married woman for 
her separate use; therefore, if there is a gift of separate u»e. 
property to the wife for her “ sole and separate use ” 

(c), “ for her own use, and at her disposal ” (d), “ for 

her own use, independent of her husband ” (e), “ for 

her own use and benefit, independent of any other 

person ” (/), or “ so as that she should receive and 

enjoy the issues and profits” (y), the separate use 

will be created; on the other hand, no separate use what words 

would be created, where there was, e/j., a mere direc- cfent^or tilft 

tion “ to pay to a married woman and her assigns ” P'lrpose. 

(h), or where there was a gift “ to her own use and 
benefit” (/), or to her “absolute use” (k), or where 
payment was directed to bo made “into her own 
proper hands, to and for her own use and benefit ” 

(/), or when property was given “ to be under her 
sole control” (???). 


The rule was laid down in Peawck v. Monk {n\ 


(z) Newlands v. Paynter, 4 My. & Or. 408; £x parte Sibeth, 14 Q. 
B. D. 417 ; Ex parte Whitehead^ 14 Q, B. D. 419. 

(а) Rich V. Cockell, 9 Ves. 375 : Ex parte V^itehead. supra; Wassell 
V. Leggatty 1896, i Ch. 554. 

(б) 45 & 46 Vict. c. 75, 8. I, sub-sect. I. 

(c) Parker v. Brooke, 9 Ves 583 

{d) Inglefield v. Coqhlan, 2 Coll. 247. 

{e) Wagetaffv. Smith, 9 Ves. 520. 

(/) Olover V. Hall, 16 Sim. 568. 

{g) Tyrrell y. Hope, 2 Atk. 558 ; Oilbe 7 t v. Lewis, I De G. Jo. & Sm. 
38 ; In re Tarsey's Trusts, L. R. i Eq. 561. 

{h) Lamb V. Milnes, 5 Ves. 517. 

(i) Kensington v. DMand, 2 My. & K. 184. 

\k) Ex parte Abbot, i Deacon, 338. 

\l) Tyler v. Lake, 2 Russ. & My. 183. 

(m) Massey v. Parker, 2 My. & K. 174. 

(n) 2 Ves. 190; Hvlme v. Tenant, i L. C. $21. 
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The wife's 
power of dis¬ 
position over 
separate 
estate. 


[a.) As to per¬ 
sonalty. 


(6.) As to 
realty. 

I. Life estate. 


2. Fee-simple 
estate. 


Husband’s 
curtesy,— 
question as to. 


“ that a feme covert acting with respect to her separate 
“property (not being subject to the restraint on 
“ anticipation which is hereinafter considered) was 
“ competent to act in all respects as if she were a 
feme sole; ” and in accordance with this rule, it was 
decided,— (a,) That the personal property settled 
upon a feme covert for her separate use, having all 
the incidents of property vested in persons sui juris, 
might be alienated by her, and without her husband’s 
consent, and either by act inter vivos (o), or by will 
(^); and this power extended to interests in rever¬ 
sion, as well as to interests in possession {(/); also,— 
(b.) That, as to real estate settled to the separate use 
of a married woman, she had the same power over 
her life-interest therein as she would have had as 
a feme sole, and a contract to sell or mortgage that 
interest would have been specifically enforced against 
her (r); and as regards her absolute fee-simple estates, 
although she could not of course dispose of the legal 
estate without the concurrence of the person or 
persons in whom that estate was vested (viz., of her 
husband or of other her trustee, as the case might 
be), yet she might dispose of the equitable fee-simple 
estate either by will or by an instrument inter vivos, 
and without the concurrence of her husband (s); but 
whether such disposition of her fee-simple estates 
by deed or by will vrould deprive the husband sur¬ 
viving her of his curtesy estate, assuming that he 
would otherwise be entitled thereto, the rule of the 
court, which was at first very undecided, is now fully 
settled as follows, namely,—that although, in the 


(o) Wagstaffv. Smith, g Ves. 520. 

(p) Fettipl^ V. Gorges, 3 Bro. C. C. 8. 

(2) Stvrgis v. Corp, 13 Ves. 190; Lechmere v. Brotheridge, 32 Beav. 
353 - 

(f) Stead V. Nelson, 2 Beav. 245 ; Major v. Lansky, 2 Russ. & My. 
357 - 

(s) Taylor v. Meads, 34 L. J. Ch. 203 ; Pride v. Bvhh, L. R 7 Ch. 
App. 64; ffodgson v. ffodgson, 2 Kee. 704. 
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absence of, or subject to, any such disposition by 
the wife, the husband is entitled to his curtesy, even 
out of statutory separate property (0,—yet, in case 
the wife disposes of the whole estate by deed inter 
vivos, or even by her will, the husband is (by such 
disposition) wholly barred and excluded from his 
estate by the curtesy (74); and, semble, the husband’s 
rights in the copyholds of his wife,—although such 
rights, as existing by the custom of the manor, may 
extend (e.g., in the manor of Taunton Deane) beyond 
a mere curtesy estate,—are now also barred by any 
like disposition of the wife; but otherwise they re¬ 
main unaffected, semUe, 

If a married woman effect savings out of property The savings^ 
settled to her separate use, she has the same power separate 
and control over those savings as she has over the ai^ septate 
separate estate itself (v ),—for if the wife has a power estate, 
over the capital, she has also a power over the income 
and accumulations (.7;); and the same rule applies to 
savings out of the income allowed to a married 
woman under her husbands lunacy (y); and even 
the investments made with such savings, or with the 
accumulations thereof, belong to the married woman 
for her separate use (z ),—a result which, however, 
did not formerly hold good for the investments of 
the capital moneys of the separate estate (a ); but 
now, under the Married Womens Property Act, 

1882 (h), the investments of capital moneys, being 
the woman’s separate property under that Act, would 
also be, and remain, in all cases separate estate. 


{t) Hope V. Hope, 1892, 2 Ch. 336. 

(i*) Roberts v. Dirndl, i Atk. ; Cooper v. McDonald, 7 Ch. Div, 
288. 

{v) Gore v. Knight, 2 Vern. 535. 

(x) Newlands v. Paynter, 4 My. & Cr. 408. 
iy) Re Sharp, 3 P. D. 76. 

(z) Barrack v. M^CuUoeh, 3 K. & J. 110 

(а) Wright v, Wright, 2 J.&.H. 647. 

(б) 45 & 46 Viot. c. 75, 88. 6, 7, 8. 
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Wffe may per 
mit her hus¬ 
band to le- 
ceive the 
income of her 
separate 
estate; 


and she is en¬ 
titled to only 
one year’s 
account, if to 
any account 
at all. 


Husband, on 
wife’s death, 
takes separate 
personal estate 
undisposed of. 


But the wife may, of course, give her separate 
income to her husband, or permit him to receive 
it; and if the husband and wife, living together, 
have for a long time so dealt with the separate 
income of the wife as to show that they must have 
agreed that it should come to the hands of the 
husband, to be used by him (of course, for their 
joint purposes), that is evidence of a gift by her 
to him of the separate income (c ); and even where 
she is entitled to an account against him of such 
receipts, the general rule is, that he shall be obliged 
to account for one year’s receipts only (d), —but, of 
course, if she have made a gift of her separate 
income to her husband, she is entitled to no account 
whatever of it (^); the onus of proving such a gift 
is, however, on the husband (/). Also, if a feme covert, 
having personal estate settled to her separate use, 
dies without disposing of it, the husband is entitled 
to it; and all those parts thereof that consist of 
cash, furniture, or other personal chattels, or of 
chattels real (y), he takes in his marital right (A); 
and all such parts thereof as consist of “ choses in 
action,” he is entitled to take as her administrator (i), 
—but in either case, for his (the husband’s) own 
benefit, although subject to his wife’s debts (A) ; and 
this is the law also under the Married Women’s 
Property Act, 1882, as regards the wife’s separate 
property under that Act (/). 

Although a man who has a general power of 


(c) Rowley v. Unwin, 2 K. & J. 138; Dixon v. Dixon, 9 Ch. Div. 

587. 

{d) Darkin v. Darkin, 17 Beav. 578. 

(e) Edwards v. Cheyne, 13 App, Ca. 385. 

(/) Wood V. Cock, 40 Gh. Div. 461. 

(g) Co. Litt. 46 h ; Dyer, 251. 

(h) Johnstone v. Lumb, 15 Sim. 308; Elder v. Pearson, 25 Ch. Div. 
620. 

(i) Proudley v. Fields, 2 My. & K. 57. 

\k) Surman v. Wharton, 1891, l Q. B 491. 

{ 1 ) Staunton v. Lambert, 39 Ch. Div. 626. 
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appointment over property which (in default of Property 
appointment) is given to others, by exercising thOgeS^ower 
power makes the appointed property assets for the 
payment of his debts, in an administration of his 
estate after his death {m\ yet if a married woman 
had such a power and exercised it, the appointed 
property would not have been applicable to the pay¬ 
ment of her debts in such an administration of her 
estate,—it having been a settled doctrine of equity 
that a feme covert having separate estate, although 
she might contract by express agreement a debt 
payable out of that estate, yet she could not by any 
mere contract incur a debt payable out of property 
over which she had a mere power of appointment (n). 

However, where property'was given to a married 
woman for her separate use for life, with remainder 
as she should by deed or will appoint, vnth remainder 
to her executors or administrators ,—such a gift was 
latterly held to be (as in common sense it was) an 
absolute gift for the feme’s sole and separate use, 
and the entire corpus was therefore held liable for 
her debts (0). And now, under the Married Women’s 
Property Act, 1882, the appointed property will be 
assets for the payment of the married woman s debts, 
wherever her separate estate would be assets (p ),— 
and even when her power to appoint is exercisable 
by will only, and not by deed (q). 

Courts of equity were very slow to admit that a ^ feme covert 
married woman having separate property could bind originally 


(m) Jmny v. Andrews, 6 Mad. 264; Thurston v. Evans, 32 Ch. Div. 
508. 

(n) Shattock v. Shattock, L. R. 2 Eq. 186; Vaughan v. Vande^'stegen, 
2 Drew. 165. 

(0) London Chartered Bank v. LemprUre, L. R. 4 P. C. 572; Godfrey 
V. Harben, 13 Ch. Div. 216; Plowden v. Gayford, 39 Ch. Div. 622; 
Turner v. King, 1895, ^ Ch. 361. 

(p) Roper V. Doncaster, 39 Ch. Div. 482; Wilson v. Ann, 1894, l Ch. 

549 - „ 

(5) Turner v. Kmg, supra. 
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bind her even that property with her debts; but after a time, 
pressed by the injustice of allowing her to 
debt..’" continue in the oiijoymont of her separate property 
without paying her crciiitors, the courts at first ven¬ 
tured so far as to hold, that if siio iiiado a contract 
Snoceesive for the payment of money b)’ a urdten instnimont, 
reimations ^ certain degree of tiirmality and solemnity, as 

("/‘Heri-ii by a bond imtler her hand and seal (r),—in that case, 
was syttje,! to licr separate use should bo 

Slnderseai"^"* iiiado liable to tlic payment of the bond; and this 
(2) By bill or principle was .subsequently extended to instruments 
of a less formal character, sucli as bills of exchange 
nary^riUen (i’) or proiiiissory-notos (0, and ultimately to any 
agreement, ’vvritten agreement whatsoever (?/); but the courts 
still for a long time refused to extend the principle 
OTM^e^coii- ^ serial agreement or other common assumpsit,— 
tract. for (it was said) the married woman s disposition of 

her separate estate was in the nature of the execu¬ 
tion of a power of appointment, and only an instni- 
ment in writing would operate iis an execution of 
the power, and a mere assumpsit would not do (v ); 
or if the married woman’s disposition was not like 
the execution of a power of appointment, at all 
events, in order specifically to chanje her separate 
estate, the execution by her of a written instrument 
was indispensable (it was said) to show her intention 
to create the charge {x \—it being only by means 
of a charge (y), that the married woman s property 
could be rendered liable to satisfy her debts (z). 


(r) Heatly v. Thoinas, 15 Vea, 596. 

(s) Owen V. Moman, 4 H. L. Cas. 997; McHenry v. Davies, L. R. 
10 Eq. 88. 

(0 BuUpin V. Clarke, 17 Vea. 365 ; Field v. Sowle, 4 Rusa. 112. 

(w) Murray v. BarZec, 3 My. & K. 209; Picard v. Jline, L. R. 5 
Ch. App. 274. 

{v) Owens v. Dickenson, i Or. & Ph. 53. 

(a;) Murray v. Barlee, 3 My. & K. 223. 

(y) Hodgson v. WiUicmson, 15 Ch. Div. 87; Hallett v. Hastinos, 
35 Ch. Div. 94. 

(2) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), as. 

I. 13. IS- 
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However, latterly the courts felt themselves pressed court, now 
with the inconsistency of drawing this distmction 
between the written and the verbal entrairements of ‘tat .Ue 

. , 1 . 1 “ . i ‘ regarded aa 

a inarned woman, and a growing tendency was mam- ^fmesok^Ym 
fested to adopt a more coii.si.stcnl (bourse by holding, 

_ist, That to the same extent to which a married accordingly,- 

woman was by courts of equity constituted a jXme 
sole with respect to her property, she ought also to be 
regarded as a feme sole w ith respect to her debts, or 
engagements in the nature of debts and, 2nd, That 
all such debts should stand on the same footing, 
in whatever form contracbsl (</), and at last, the Her verbal 
liability of the separate estate on merely verbal con- now Sling 
tracts was decided in Matfhewmaiis Case (h), where on^iersepa- 
Kindersley, V.C., after observdng on the piecemeal 
growth of tho liability of the separate estate (c), 
where not restrained from anticipation ((/), says:— 

“ If the circumsiaims are ^iich as to lead to the condu- 
sion that she ivas contradiny not for her hubhand^ hit 
for herself, in respect of her separate estate, that sepa- 
“ rate estate will be liable to satisfy the obligation.” 

But the courts, even after the decision in Matthew- what separate 
mans Case, still evinced the greatest aversion to on^naiiy 
extending the liability of tho separate estate; and 
they held, in fact, that her general engagements, 
entered into during the coverture, could be enforced 
only against so much of her separate estate as she was 
entitled to at the date of entering into the engagement, 
and as remained at the date of entering up judgment 
and suing out execution against it, and not against 
separate estate to which she became entitled after the date 
of entering into the engagement (e). However, by 

(а) Vaughan v. Vandentegen, 2 Drew. 182. 

(б) L. R. 3 Eq. 787. 

(c) Johmon V. Odlagher, 3 De G. F. & Jo. 494. 

(d) Atwood V. Chichester, 3 Q. B. D. 722. 

(e) Pike v. Fitzgibbon, 17 Oh, Div. 454; Smith v. Lucas, 18 Ch. Div. 

;i; King v. Lucas, 23 Ch. Div. 712 ; In re Pease and Waller, 24 Ch, 
iv. 405 ; Hood-Barrs v. Cedheart, 1894, 2 Q. B. 559. 


2 D 
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the Married Womens Property Act, 1882, s. i, sub¬ 
sect. 4, the liability of the separate estate was ex¬ 
tended to the after-acquired separate estate, as will 
presently be mentioned. 


It was also only at a very late period in the 
growth of the doctrines of equity, that the separate 
or by her estate of a married woman committinef a frmui was 

fraud or breach , . i i t ^ -• / .v , 

of trust, held liable to make good the iraiid (/); and when 

she had concurred with her trustee in a breach of 


and what 
separate estate 
18 now bound 
under Act of 
1882; 


trust (g\ or had herself committed a breach of 
trust ( 4 ), her separate estate was indeed held liable,— 
unless where it was restrained from anticipation (t),— 
but only where she had been an actual actor'' in 
the breach (k ); but noAV, under the Married Women s 
Property Act, 1882, s. 24, a married woman is 
made liable (as regards her separate property under 
that Act) for any breach of trust or devastavit com¬ 


mitted by her, either before or after her marriage; 
and for this purpose, her liability is to be deemed 
to arise upon a contract by her binding her Separate 
estate. 


and^under Act It is to be observed, however, that in order to bind 
a married woman under that Act by contract, her 
contract must have been made on or after the 
1st January 1883 (/), and she must have had some 
separate property at the date of entering into the 
contract (w); but if that much was shown, then, as 
regards a married woman s contracts made during 


(/) Savage v. Foster^ 9 Mod. 3$ ; Vaughan v. Vandersteqen, 2 Drew. 

165, 363. 

iy) Brewer v. Swirlea, 2 Sm. & Giff. 219; Jones v. JBggina, L. R. 
2 Eq. 538. 

(h) Clive V. Carew, i J, & H. 199. 

(i) Stanley v. Stanley^ 7 Ch. Div. 589. 

(fc) Savoytr v. Savoyer, 28 Ch. Div. 595. 

{ 1 ) Turnbull v. Formm^ 15 Q- B. D. 234. 

(m) Fallmr v. Ourney, 19 Q. B. D. 519; Stogdon v. Lee, 1891, i Q. 
B. 601, , 
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the coverture, equally as regards her contracts made 
before the coverture, and for which judgment was 
entered up during the coverture, it was not neces¬ 
sary to show, that the wife had separate estate also 
at the date of entering up the judgment (n) ; and, 
by the same Act, sect, i, sub-sect. 4, her con¬ 
tract was made binding not only upon her then 
present separate estate, but also upon all her future 
accruing separate estate {o\ —a provision repealed 
indeed, but re-enacted and extended, by the Married 
Womens Property Act, 1893 (p\ —under which Act 
every contract which on or after the 5 th December 
1893 is entered into by a married woman (other¬ 
wise than as agent for her husband or another) is to 
he deemed to have been entered into nith reference to 
(and so as to hind) her separate estate, which she is 
not restrained from anticipating, and that whHher 
she is possessed of separate estate at the time or not, 
such contract binding not only her then present, but 
also all her future accruing, separate estate, and 
also all property which she may thereafter while 
discovert become entitled to, and (as we shall 
presently see) every such contract is also now bind¬ 
ing on all her general powers of appointment exer¬ 
cised by her. 

It was not the practice of the court to make any No personal 
personal decree against a married woman ((f) ; there- cov^t 
fore, no bankruptcy decree or order for her imprison¬ 
ment under the Bankruptcy Act, 1869 (now 1883), 
or the Debtors Act, 1869, could be made against 
her (r),—even although she was engaged in trade and 


(n) Downev, Fletcher, 21 Q.B.D. li; Beck v. Pierce, 23 Q.B. D. 316. 

(O) EUis V. Johnson, 31 Ch. Div. 532; Cox v. Bennet, 1891, i Ch. 
617. 

(P) $6 & 57 Viet. c. 63, 8. I. 

(7) Francis v. Wvjzell, i Mad. 264. 

(r) Ex parte Holland, L. R. 9 Ch. App. 307 ; Ex parte Shepherd, 
10 Ch. Dlv. 573 ; Ex parte Jones, 12 Ch. Div. 484. 
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was trading separately from her husband. How¬ 
ever, now, under the Married Women's Property 
Married^ d ^ woman carrying on a 

ing separately, trade Separately from her husband is, in respect of 
mlSe^bwi^ separate property,— soil, being property which is 
made separate estate by the Act,—made subject to 
the bankruptcy laws in the same way as if she were 
Sife^nc sole; but even yet, if she is not carrying on 
such a separate trade, she is not liable to be made 
a bankrupt (t ),—not oven when she is afterwards 
left a widow, at least upon a judgment against her 
husband and herself obtained during the cover- 
but cannot, turo (u). And even if she is carrying on such a 
comnuttedLr Separate trade, she is not liable to a commitment 
debt. order under section 5 of the Debtors Act, 1869 (v), 

—the principle underlying all which decisions seems 
to be this, that the wife’s person is (in law) the 
property of her husband; and his property is not 
(for another person’s debts) to bo either taken from 
him by imprisonment of the wife or otherwise 
slandered by the bankruptcy of the wife (not being 
engaged in a separate trade). Still, the liability 
which a married woman now incurs under her con¬ 
tract is not merely a 'proprietary liability {x), but is 
(for at least certain purposes) a personal liability,— 
e,g., for the purpose of judgment on a specially 
indorsed wiit (//), and for the purpose of a set-off 
of costs recovered by her against costs recovered 
against her (z). 

General en- The limit to tlio relief afforded by equity against 
bindThr* the Separate estate of a feme covert was stated by 


(a) 45 & 46 Vict. c. 75, a. I, sub-sect. 5. 

(^) Ex parte Couhon, 20 Q. B. D. 249. 

(u) In re Hewett, ex parte Levene, 1895, ^ Q- 328. 

(v) Scott V. Morleyt 20 Q. B. D. 120; Downe v. Fletcher, 21 Q. B. D. 
11; Robinson v. Lynes, 1894, 2 Q. B. 577. 

{x) Holtby V. Hodgson, 24 Q. B. D. 103. 

(y) Scott V. Morley, supra; Robinson v. Lynes, supra. 

[z) Felton Brothers v. Harrison, (No. 2), 1892, l Q. B. 118. 
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Lord Thurlow in Hidme v. Tenant (a) to be this, corpus of her 
namely, that while her general engagement operated ?enti 
upon her personal property, and applied to the rents 
and profits of her real estate, yet in no case would her 
general engagement have been satisfied by decreeing 
the trustees of her real estate to make a conveyaiue 
of that real estate, or by sale, mortgage, or otherwise 
to raise the money to satisfy that general engagement 
{h ); but it is more than doubtful, whether this state- 
ment of Lord Thurlow’s adequately expressed the her realty, 
extent of the relief which was latterly afforded 
against the separate property of married women,—for 
when the charge or 7/^rtst-chargo of debts against 
such property was declared, the courts might, scruhle, 
have proceeded to give directions as to the realisation 
of the charge, and might apparently, in a proper case, 
have directed a sale or mortgage thereof, together 
with the necessary incidental conveyance of the fee- 
simple or corpus of the estate. And although, even at 
the present day, it is only through such declaration 
of charge and the realisation thereof, in such manner 
as the court may direct, that the married Avoman s 
separate property can be got at by her creditors,—and 
they have no remedy otherwise by execution against 
either the real or the personal estate of the married 
woman during her life (c),—still the Avhole corpus of 
the estate would now bo liable, the execution being 
simply and only limited to such separate estate (if 
any) as she is not effectively restrained from antici¬ 
pating (d); and for ascertaining this, she may be exa¬ 
mined as to what her separate estate consists of (e). 

And here observe, that upon the death of the 


(а) I L. 0. 526. 

(б) Francis v. Wigzell, i Mad. 258; Aylett v. Ashtm, My. & Cr. 
105, 112. 

(c) BursiU V. Tanner, 13 Q. B. D. 691. 

[d) BursiU v. Tanner, supra; Scott y. Morley, 20 Q. B. D. 120; 
Downe v. Fletcher, 21 Q. B. D. ii. 

(tf) Aylesford (Countess) v. 0 . W, Bail, Co., 1892, 2 Q. B. 626. 
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married woman, her creditors may commence an 
action against her representatives for the administra¬ 
tion of her separate estate (/),—which will be treated 
as equitable assets (y); and her ante-nuptial debts 
will be provable, along with the debts contracted by 
her with reference to her separate estate {h ), and if, 
being the donee of a general power of appointment, 
she exerf^ises that power, she thereby renders the 
appointment property assets for the payment of her 
debts contracted after the 31st December 1882 (/); 
and even, semhk, for the payment of her debts con¬ 
tracted before that date (^’)- 

A married woman being, as regards property settled 
to her separate use, viewed in a court of equity as a 
feme sole, —and being, therefore, at liberty to dispose 
of such property,—was in danger of yielding to the 
persuasions of her husband to dispose of it; and to 
provide against that possible event, the court sanc¬ 
tioned a provision restraining her anticipation of the 
income (/). And inasmuch as the separate estate 
was purely a creature of equity, c([uity had (it was 
assumed) a perfect right to sanction such a restraint; 
for although a similar fetter imposed on the property 
of a man was void (m\ as being repugnant to his full 
ownership, the restmbit on anticipation in the case of 
married ivomen was (it was pointed out) consistent with, 
and in furtherance of, thr very object of the separate 
estate. Apparently, however, the restraint on antici¬ 
pation is within the rule of Perpetuities, and therefore 


ij) Surman v. What ton, 1891, I Q. B. 491. 

(g) Owens v. Dickenson, i Cr. & Ph. 48; Gregory v. Lockyer, 6 
Mad. 90. 

(A) Bell V, Stocker, 10 Q. B. D. 129; Robinson v. Lynes, Bupra. 

(i) WiUoughhy-Osboine v. Holyoake, 22 Ch. Div. 238 ; Roper v. Don* 
caster, 39 Ch. Div. 482. 

{k) Thurston v. Evans, 32 Ch. Div. 508; Coxen v. Rowland, 1894, 
I Ch. 406. 

{ 1 ) Stewart v. Fletcher, 38 Ch. Div. 627. 

(w) Brandon v. Robinson, 18 Ves. 429. 
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cannot be imposed beyond a life or lives in being, and 
twenty-one years afterwards (n). 

The legality in equity of the restraint on anticipa- Restraint on 
tion having been established, the question next arose oJeSriTf’^ 
as to whether the restraint was to bo confined to an 
actually existing coverture, or might be extended to 
take effect upon a future marriage; and, after some 
wavering of opinion, it was eventually determined in 
Tullet V. Armstrong (o), that the restriction attached 
to a subsequent marriage, the Master of the Rolls 
in that case laying down the following general pro¬ 
positions on the nature and effect of the clause in 
restraint of anticipation, that is to say,—(i.) “ If the (i) Themar- 
“ gift be made for the woman s sole and separate use, 

“ without more, she has, during her coverture, an 
“ alienable estate independent of her husband; (2.) If property. 

“ the gift be made for her solo and separate use, jg 

‘‘ without power to alienate, she has, during the entitled’to the 
“ coverture, the present enjoyment of an inalienable meirexciu-^^ 
“estate independent of her husband; and (3.) In 
“ either of these cases, she has, when discovert, a isiate^wah*^^ 

“ power of alienation,— for the restraint is annexed to exists 

“ tlie separate estate only, and the separate estate has its only during 
“ existence only during coverture; and whilst the woman 
“ is discovert, the separate estate is suspended, tlmigh it 
“ is capable of arising upon the happening of a marriage. 

“The restriction cannot bo considered apart from 
“ the separate estate, of which it is only a modifica- (4.) Restraint 
“ tion. If there he no separate estate, there can he de^Xon,*^ 

“ no such modijication. The separate estate may, and 
“ often does, exist without the restriction, but the parate estate, 

“ restriction has no independent existence; when kdep^dTnt 
“ found, it is a modification of the separate estate, 

(n) Herbert v. Webster, 15 Ch. Div. 610; Cooper v. Laroche, 17 Ch. 

Div. 368. 

(o) I Beav, 1; Buckton v. Hay, 10 Ch. Div. 645. 
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Funds in 
court,—when 
and when not 
paid out, to 
married 
woman on her 
receipt. 


“ and inseparable from it ” (^). And to these obser¬ 
vations it is now to bo added, that where the gift, 
although not expressed to be for the separate use 
of the married woman, is nevertheless (by force of 
the Married Women’s Property Acts) for her separate 
use, there the restraint on anticipation can validly 
be annexed (q). And it seems to result briefly from 
these propositions,—That while a spinster, the female, 
entitled to her separate estate without power of 
anticipation, may anticipate the entirety or any part 
of her estate; but that immediately upon her 
marriage (No. i), the separate estate, and with it 
the restraint on anticipation, attach and endure 
during that coverture; and that upon her widow¬ 
hood (No. i), both the separate estate and the 
restraint dis-attach; and again, upon her subsequent 
marriage (No. 2), and subsequent widowhood (No. 2); 
and so on ioties quotics, attaching and dis-attaching, 
and re-attaching and again dis-attaching, according 
as she is covert or not from time to time, and for 
the time being (r). And note, that when the fund 
which is given to a married woman for her separate 
use without power of anticipation is in court, and 
she applies for the payment out of that fund, the 
court has to inquire, whether the restraint is still a 
continuing restraint or not, and if such restraint is 
not a continuing one, the fund will be paid out to 
the woman on her separate receipt (.s); but it will 
not be so paid out, if the restraint is intended to 
continue, as, e.g,, if the testator has said that his 
trustees are to hold the fund for the married woman (^); 


(;)) Stogdon v. Lee, 1891, i Q. B. 661. 

(5) In re Lumley, ex parte Hood-Barrs, 1896, 2 Oh. 690. 

(r) Baggett v. Meux, I Phil. 627. 

(«) In re Clarke's Trusts, 21 Ch. Div. 748; O'llalloran v, King, 
27 Ch. Div. 411; HotchUn v. Mayor, W. N, 1896, p. 175. 

it) Amon V. Greenwood, 34 Ch. Div. 712; In re Tippett and 
Newbould, 37 Ch. Div. 444. 
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and this, semUe, is tho case whether the fund is an 
income-bearing one or not. 

As in tho case of the separate use, so in the case What wor^ 
of tho restraint on anticipation, no particular form rilenS™— 
of words is necessary to restrain alienation, if the 
intention be clear. Thus, when property was settled, 
and it was directed that tho trustee should during 
tho lady’s life receive the income “when and as 
often as, the same should become due,” and pay it 
to such persons as she might from time to time 
appoint, or permit her to receive it for her separate 
use; and that her receipts, or the receipts of any 
person to whom she might appoint the same after 
it should have hecowe due, should be valid discharges 
for it,—it was held, that she was restrained from 
anticipatmg the income (^i). So also, where property 
was given to the separate use of a married w^oman, 

“ not to bo sold or mortgaged,” she was held to take 

it with a restraint on alienation (r). On the other What words 

hand, where a testator bequeathed a sum of stock 

in trust for the separate use of his wife for her life, y°^^‘*’’*** 

and directed that it “ should remain during her life, 

“ and be (under the order of the trustees) made a 
“ duly administered provision for her, and the interest 
“ given to her, on her personal appearance and receipt^ 
by any banker the trustees might appoint,—it was 
held that the widow, who had married again, w^as 
not restrained from alienating her interest in the 
stock {x) ; and, generally, where expressions are used 
giving the wife a right to receive separate property 
“ with her own hands from time to time,” or so that 
her receipts “ alone for what should be actually ” 
paid into her own proper hands should “be good 


(u) FM V. Evam, 15 Sira, 375 ; Bland v. Daw#, 17 Oh. Div. 794. 

(v) Steedman v. Poole, 6 Ha. 193. 

(*) In re Roee^t Trusts, i Sim., N. S., 176. 
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discharges,” these expressions are, to use the words 
of Lord Eldon, only an unfolding of what is implied 
in a gift to the woman for her separate use (y). 


In what cases 
the trust 
would have 
been wholly 
destioyed, 
so as not to 
attach on 
marriage. 


Inasmuch as a woman, when discovert, had and 
has full power of alienation over her separate estate, 
even though coupled with a restraint on anticipation, 
the quest ion sometimes arose, whether she had not, 
by her intervening acts during discoverture, acquired 
the property unfettered by any restraint,—so that 
neither the separate estate nor the restraint on anti¬ 
cipation would attach or re-attach upon her marriage, 
as they would have done in the absence of such in¬ 
tervening acts, and in Wright v. Wright (:), where 
stock was bequeathed to a woman upon trust for 
her separate use, without power of anticipation; and 
she afterwards, being discovert, sold the stock, spent 
a portion of the proceeds, and invested the rest in 
shares of a joint-stock bank and in Canada bonds,— 
It was held, that by doing so she had determined 
the trust for her separate use, and with it the re¬ 
straint on anticipation,—Wood, V.C., saying:—“ Had 
“ she allowed the property to remain in status quo, 
“ had she left it until lier marriage in the form of 
“ investment in whicli it was bequeathed to her by 
“ her parents, then, according to Ncwhmls v. Paynter 
“ (a), the husband must have been considered as 
“adopting the property in the state in which they 
“ left it, and subject to the trusts that, while in that 
“state, they had impres.sed upon it. But she did 
“not leave it in that form; for having the solo 
“ownership of the property, and being single and 
“ sui juris, she sold it and received the purchase- 
“ money; and when the property was in her hands 
“ as money, it was as absolutely hers as if it had 


(y) Parkes v. Whyte, ii Vea. 222. 
{z) 2 J. & H. 647. 

(a) 4 My. & Or. 408. 
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“never been fettered by any trust whatever” (b). 

But, apparently, if the married woman should now. Quaere,-the 
during a period of discoverturo, make any such dis- 
position of the corpus or capital of her separate estate, 
and should re-marry after any such disposition, her 
property will become her separate estate again, by 
virtue of the Married Women’s Property Act, 1882 
{c\ but the restraint on anticipation will not again, 
in such a case, attach to the property, semhle. 

A married woman, although restrained from anti- Court of 
cipation, might have barred an estate-tail (d), or not dispense 
accepted payment out of court (/'),—neither of these the fetter 
acts involving any anticipation; but even a court of secus, now. 
equity could not (apart from statute) dispense with 
the restraint on anticipation, not even where the 
highest apparent equity required that the married 
womans estate should bo rendered liable, r.y., for 
the payment of costs unrighteously incurred by 
her (/); and therefore, where a testator gave a 
legacy to a married woman, upon this condition that 
she should within twelve months execute a certain 
conveyance of her separate estate which was sub¬ 
ject to a restraint against anticipation, it was held, 
that the court had no power to release the property 
from that restraint, even though it would have been 
clearly for* her benefit (p). The court might, how¬ 
ever, under the specific provisions of an Act of 
Parliament, and for the purposes of the Act (h), 
have released the restraint; and now, under the 


{b) Buitmshaw v. Martin, Johnsi. 89. 

(0) 45 & 46 Vict. c. 75, as. 6, 7, 8, 9. 

{d) Cooper v. Maodwudd, 7 Ch. Div. 288. 

(e) In re Crompton's Tmsts, 8 Ch. Div. 460. 

(/) EUU V. Johnson, 31 Ch. Div. 532; Cox v. Bennett, 1891, i Ch. 617. 
{g) Robinson v. Wheelwright, 6 De G. M. & G. 535 ; Smith v. Lwas, 
18 Ch. Div. 531; In re Vardon's Trusts, 31 Ch. Div. 275. 

(h) Leases and Sales of Settled Estates Act, 1877, s. 50; Settled 
Land Act, 1882, s. 61, sub-sect. 6. 
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Under Con¬ 
veyancing 
Act, 1881. 


Under Mar¬ 
ried Women’s 
Property 
Act, 1893. 


Or under 
Trustee Act, 
1893. 


Conveyancing and Law of Property Act, 1881 {i\ the 
court may,—if it thinks fit, but not otherwise (k ),— 
and if it is made to appear to the court to be for 
the benefit of the married woman, and if she con¬ 
sent, lift off the restraint, either in whole or in 
part (/), or subject to any conditions it thinks fit 
—sell for the purpose of effecting soma particular 
mortgage ir other definite disposition of her pro¬ 
perty {n ); and in such a case, if the money or fund 
so released of the restraint is applied in payment of 
the debts of tho husband, the wife is not entitled 
to any indemnity from the husband (0). Also, by 
the Married Womens Property Act, 1893 (56 & 57 
Viet. c. 63), s. 2, the court may now order to be 
paid out of any separate estate, although subject to 
such restraint, the costs payable by a married woman 
of her vexatious litigation (p); and by the Trustee 
Act, 1893 (5^ ^ S 7 Viet. c. 53), s. 45, the court 
may also now impound her separate estate, although 
subject to such restraint, in order to make good a 
loss occasioned to the trust estate by her breach of 
trust (q ),—but the court will not readily remove the 
restraint for either of such purposes (r). Also, any 
special Act enabling the court to interfere with the 
restraint on anticipation must apparently specially so 
provide; and the Matrimonial Causes Act, 1884 (s), 
which contains no such special provision, does not, by 
its mere general provision enabling the court to assign 


{i) 44 & 45 Viet. c. 41, 8. 39. 

{k) In re Pollard's Setdement, 1896, l Ch. 901; 2 Ch. 552. 

(/) Hodges v. Hodges^ 20 Ch. Div, 749; Harrison v, Harrison^ 40 
Ch. Div. 418. 

(wi) In re Milner's Setdemerd, 1891, 3 Ch. 547. 

(n) In re Warren's SetdemmU $2 L. J., N. S., Ch. 928. 

(0) Paget v. Pa^ei, 1898, i Ch. 47 ; and see Tennant v. Wdeh^ 37 Ch. 
Div. 622. 

(p) Vide supray p. 191. 

(g) Vide svprOy p. 192. 

(r) BolUm v. Oum, 189$, I Ch. 544. 

\s) 47 & 48 Viet. c. 68. 
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an allowance in lieu of enforcing by attachment a 
decree for the restitution of conjugal rights, enable 
the court to interfere with any separate property of 
the wife which is subject to the restraint (t). 

With regard to “ arrears ” of separate estate, 
where restrained from anticipation, it appears to be 
now settled {u), after considerable variation of de¬ 
cision ('?;), that a judgment obtained against the 
married woman may be enforced against all such 
arrears accrued due at or before the date of the 
judgment,—although such arrears may not yet have 
come into the hands or actual possession of the 
married woman: also, where there is no judgment 
against the married woman, but merely an attempted 
voluntary alienation by her of her separate estate 
restrained from anticipation, the voluntary alienation 
would, semhle, be perfectly good, if it left to the 
married woman an option,—to be exercised by her 
from time to time as often as there were arrears in 
the hands of her trustees,—to either pay to the 
alienee a specified sum of money or to direct the 
trustees to pay over to the alienee the accrued 
arrears (a;). But the arrears accruing due after the 
judgment (y) cannot be got at by the judgment 
creditor; nor, save possibly through such option as 
aforesaid, can they be got at by the voluntary 
alienee {z \—every prospective charge, equally with 
every prospective charging order, being equally 
void. 


(0 Mitchell V. Mitchell, 1891, P. 208; Hamilton v. Hamilton, 1892, 

1 Ch. Div. 396 ; and see Cahill v. CahiU, 8 App. Ca. 420; Thomson v. 
Thomson, 1896, P. 263. 

(w) Hood'Barrs v. Heriot, 1896, A. 0 . 174. 

{v) Loftus V. Heriot, 1895, 2 Q. B. 212; Hood-Barrs v. Cathcari, 1894, 

2 Q. B. 559,570. 

(ac) Hood-Barrs v. Heriot, 1896, A. C. 174, atpp. 182-184. 

(y) Whiteley v. Edwards, 1896, 2 Q. B. 48. 

(2) Stanley v. Stanley, 7 Ch. Div. 589. 


Arrears of 
separate 
estate,— 
liability of. 
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Sub-Section 2.— The Effects of Recent Legislation. 

20 & 21 Viet. Under the statute 20 & 21 Viet. c. 85 (Divorce 

.epamteestate s. 21 , amended by the statute 21 & 22 Viet, 
under. q I qS, s. 8 , if a wifo is “ deserted ” by her hiLsband, 
she may obtain an order of protection of her property 
a^rainst licr Imsbaud and his creditors; and in case 
of their subsequent cohabitation, such property is to 
be held for her separate use {a ); but, of course, she 
continues a married Avoman after the making of a 
protection order, and lier separate estate, with or 
Avithout the restraint on anticipation, Avill therefore 
also continue (/>). Also, by the first - mentioned 
statute, s. 25, if she is 'fudicially separated” she is 
to be deemed a feme sole as regards her property,— scil. 
being property acquired subseqnenth/ to the judicial 
separation (c). The effect of an actual “ divorce ” is, 
of course, to make the woman a feme sole as regards 
all her unsettled property (d) ; and upon a divorce, 
her settled property may be dealt Avith, by variation 
of the settlement (c),—and that Avhether the husband 
(f) or she herself (a) is the guilty party,—but not, 
semble, after the death of either of them, at least 
Avhere there are no children (h). 

4iVict. c. 19, Under the statute 41 Viet. c. 19 (Matrimonial 
rattlstate CaUSeS Act, 1878), S. 4, if a husband was con- 
under. Aucted, summarily or otherwise, of an aggravated 
assault within the meaning of the statute 24 & 25 


(a) In re Rainsdon’a I'rvsts, 4 Di. 446 ; Nicholson v. Drury Buildxngt^ 
7 Ch. Div. 48. 

{b) HiU V. Cooler, 1893, 2 Q. B. 85. 

(c) Dawes v. Creyke, 30 Ch. Div. 500; Waite v. Morland, 38 Ch. 
Div. 135. 

{d) Thornley v. Thoridey, 1893, 2 Ch. 229. 

(c) AJleard v. Walker, 1896, 2 Ch. 369. 

(/) Smith V. Smith, 12 P. Div. 102. 

(9) Midwinter v. Midwinter, 1893, P. 93. 

(h) Thornton v. Thornton, 1896, P. 263. 
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Viet. c. 100, s. 43, on his wife, the court or magis¬ 
trate before whom he was so convicted might, if 
satisfied that the future safety of the wife was in 
peril, order that the wife should be no longer bound 
to cohabit with her husband (z), and might (at the 
same time) (k) order the husband to pay his wife 
a weekly sum; and such order had the force and 
effect in all respects of a decree of judicial separa¬ 
tion on the ground of cruelty (i); but the order 
would bo discharged by a subsequent resumption of 
the cohabitation, and would not again become opera¬ 
tive on a second separation (/). Also, under the 
statute 49 & 50 Viet. c. 52 (Married AVomens Main- 49&50 vict. 
tenance in Case of Desertion Act, 1886), from and gepaAte mam- 
after the 25th June 1886, a married woman, upon 
having been deserted by her hu^^band, might summon 
him before the magistrate, who (if satisfied of his 
ability or partial ability to maintain her, and that 
he had failed to do so and had deserted her) would 
order him to pay to her a weekly sum (not exceed¬ 
ing two pounds) proportioned to his means and the 
destitution of the wife; and the magistrate’s order 
was enforceable as an affiliation order,—that is to say, 
by commitment; but, of course, the “ desertion ” re¬ 
ferred to in the statute did not include a “ voluntary 
separation " {in). 

Both which Acts have now been repealed,—so s^ksgTictc. 
far as their provisions are above stated,—by the 
Summary Jurisdiction (Married Women) Act, 1895 
{n) ; and it has now been provided, by the repealing 
Act, as follows, that is to say:—That upon such con¬ 
viction of the husband as aforesaid,—and also in case 

(i) Woody. Wood, 10 P. D. 172; GUlctt v. Gilhtt, 14 P. D. 158; 

Powell V. Powell, ib. 177 ; Jcniu v. Jones, 1895, P. 201. 

(Ar) WoodKead v. Woodhead, 1895, P. 343. 

( l ) Hadden v. Hadden, 18 Q. B. D. 778. 

(m) Pape v. Pape, 20 Q. B. D. 76 ; v. Leresche, 1891,2 Q. B, 418. 

(n) 58 & 59 Viet. c. 39. 
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the husband shall desert his wife,—and also in case 
of persistent cruelty by the husband or of wilful 
neglect by him to provide reasonable maintenance 
for her and the children, whereby she is driven into 
leaving and living apart from him,—the court of 
summary jurisdiction (or, in case of conviction on 
indictment, the High Court) may order, that the 
wife is 1^0 longer bound to cohabit with the husband, 
and that the husband do pay to the wife a weekly 
allowance not exceeding two pounds (enforceable as 
an affiliation order),—which weekly allowance may 
also afterwards be either increased or diminished, or 
wholly discharged, and will be, ipso facto, discharged 
in case the wife voluntarily resume cohabitation with 
the husband, or commit adultery. And on these pro¬ 
visions of this statute, it has been hold, that the Act 
is retrospective in its character {o); that the co¬ 
habitation which is broken off need not have been 
continuous (p ); that proof of means must be given 
before any allowance will be made (q); that the 
application for the order must be made within six 
months of the act entitling the wife to make it (r), 
—desertion being, however, deemed a continuwg act 
(.9), although cruelty or wilful neglect is not so {t ); 
and that the order of the justices is appealable to the 
Divorce Division, but the justices may not (for that 
purpose) state a case {u). 


Married 
Women’s Pro¬ 
perty Act, 


Under the Married Women’s Property Act, 1870 
(r), which came into force the 9th day of August 


(w) Lane v. Lane, 1896, P. 133. 

(p) Bradekaw v. Biadshaw, 1897, P. ^4. 

(9) Earmhaw v. Eamehaw, 1896, P. 160. 

(r) II & 12 Viet. c. 43, 8. II , 58 & 59 Viet. c. 39, s. 8; EUii v. 
Ellis, infra. 

(a) Heard v. Heard, 1896, P. 188. 

(d Ellis V. Elks, 1896, P. 251. 

(u) Manders v. Makers, 1897, i Q. B. 474. 

(^) 33 & 34 Viet. c. 93; Sanger v. S(mger, L. R. 11 Eq. 470; In re 
Heneage, L. R. 9 Oh, App. 307; and Hancocks v. Lablache, 3 0 . P. 
Div. 196. 
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1870, but which by the Married Womens Property 1870, -aepa- 
Act, 1882, hereinafter particularly stated, has been 
repealed as from the ist day of January 1883, with¬ 
out prejudice nevertheless to any act done or right 
acquired or liability incurred under the repealed 
Act, it was enacted briefly as follows:—By section i. Wage*and 
that the wages and earnings of any married woman, 
acquired or gained by her after the passing of the jjje 
Act, in any employment carried on separately from inratments 
her husband, and also all gains made by her from the 
exercise of any literary, artistic, or scientific skill, and 
all investments of such wages, earnings, or gains, should 
be her separate and exclusive property {x) ; by sec- Personalty 
tiou 7, that where any woman, mar/ini after ilee 
passing of the Ad, shoultl during her marriage become 
entitled to any personal propeity as next of km, or 9,1870,06 
one of the next of kin, of an intestate, or to any sum Indiums of 

of money, not exceedin<f ^200 (?/), under any deed money under 
1 1 1 ! '' any deed or 

or Will, such property should be her separate pro- will not ex- 

perty; and, by section 8, that where any freehold, 
copyhold, or customary-hold property should descend Rents and 
upon any woman married after the passing of the LTa1,e dtvoiv- 
Act, as heiress or co-heiress of an intestate, the rents m- 
and profits of such property should be her separate woman so 
property (2:), —sciL the life-estate only {a) ; also, by 
section 11, a married woman might, as against third wife’s right 
parties, maintain an action in her own name for the 
recovery of her separate proj/erty, and generally might Parties 
have in her own name the same remedies, both civil 
and criminal, against all persons whomsoever for the 
protection and security of such property, as if it be¬ 
longed to her as an unmarried woman; and, by section Wife’s liability 
1 2, a husband was exempted from all liability for the contracte^^^ 
debts of his wife contracted before marriasre, and the 

marriage. 


(*) Lowell V. Newton, 4 C. P. D. 7. 

{y) Harrison v. Davis, 1897, 2 Ch. 204. 

(«) Ktng V. Voss, 13 Ch. Div. 504. 

(a) Johnson v. Johnson, 35 Ch. Div. 345. 

2 E 
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Extent of 
husband’s 
liability for 
same debts, 
under Mariied 
Women’s Pio- 
perty Amend¬ 
ment Act, 

1874 - 


wife was made exclusively liable therefor, to the ex¬ 
tent of her separate property. But by the Married 
Women’s Property Act, 1874 (&), which came into 
force the 30th day of July 1874, but which has been 
repealed as from the ist day of January 1883 by 
the Married Womens Property Act, 1882, without 
prejudice, nevertheless, to any act done, or right 
acquired, or liability incurred under the repealed Act, 
the husband and wife might again have been, and 
may now be, jointly sued for any such debts, and the 
husband was again, and is now, rendered liable there¬ 
for, but to the extent only of the assets in the Act 
specified,—that is to say, to the extent of the follow¬ 
ing assets:— 

(i.) The value of the personal estate in posses¬ 
sion of the wife which shall have been vested in 
the husband; 

(2.) The value of the choses in action of the wife 
which the husband shall have reduced into posses¬ 
sion, or which with reasonable diligence he might 
have reduced into possession; 

(3.) The value of the chattels real of the wife 
which shall have vested in the husband and wife; 

(4.) The value of the rents and profits of the real 
estate of the wife which the husband shall have re¬ 
ceived, or which with reasonable diligence he might 
have received, 

(5.) The value of the husband’s estate or interest 
in any property, real or personal, which the wife, in 
contemplation of the marriage, may have transferred 
to him or any other person; and 

(6.) The value of every property, real or personal, 
which the wife, in contemplation of her marriage 
with the husband, shall with his consent have trans¬ 


it) 37 & 38 Viet. c. 50; and see Sanger v. Sa/nger, L. R. 11 Eq. 470; 
Ex 'parte Hatcher^ 12 Ch. Div. 284; Axford v. few/, 22 Q. B. D. 548. 
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forred to any other person, with the view of defeating 
or delaying her existing creditors (c). 

Under the Married Women’s Property Act, 1882 Mamed 
(d), which received the royal assent on the i8th day 
of Aiijjust 1882, but which did not come into opera- 1882,-^- 

® , » T \ ^ estate 

tion until the ist day of January 1883 (s, 25), and under, 
which repeals (as hereinbefore stated) the Married 
Womens Property Acts, 1870 and 1874, subject as 
hereinbefore expressed (s. 22),—but which has of 
course no operation out of the jurisdiction (c),—it is 
provided and enacted (in substance) as follows:— 

By section 2, that every woman marrying on or what property 
after the ist day of January 1883 shall hold as her 
separate property all real and personal estate which bJ incase of 

^ , mamage on or 

shall belong to her at the time of the maitiage (/), after ist Janu- 
or which shall come to her after the marriage, in- 
eluding the wages and earnings of any separate 
employment, and the gains of any literary, artistic, 
or scientific skill carried on or exercised by her 
separately from her husband, and, by section 5, that (2) in case of 
every woman married before the ist day of January 
1883 shall hold as her separate property all real and 
personal estate, “ her title to which, whether vested 
“ or contingent, and whether in possession, reversion, 

“or remainder (y), shall accrue” on or after the 
1st day of January 1883, including such wages, 
earnmgs, and gains as aforesaid,—but a mere spes 
s^iMcssionis is not considered as a title which has 

accrued*' within the meaning of this section {h)\ 


(c) London and Provincial Bank v. Bogle, 7 Ch. Div. 773; Matthews 
V. Whittle, 13 Ch. Div. 811. 

[d) 45 & 46 Viet. c. 75. 

(fi) Lee V. Abdy, 17 Q. B. D. 309. 

(/) Plowden v. Gay ford, 39 Ch. Div. 622. 

(g) Reid v. Reid, 31 Ch. Div. 402. 

(A) StockUy y. Parsons, 45 Oh. Div, 51. 
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by the married 
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and, for the purposes of the Act, and generally, the 
title which accrues under the exercise of a power of 
appointment (whether general or special) is deemed 
in law to have accrued as from the date of the 
operation of the appointment, and not as from the 
date of the instrumont giving the power (i). How¬ 
ever, the title to the “ rxjKctancy ” (scil. the possibility 
of becoming an appointee) accrues under the instru¬ 
ment which creates the power, and that title is not 
necessarily defeated (but may, on the contrary, bo 
clothed with detiniteness and certainty) by the exer¬ 
cise of the power (k), scmhlc. 

By section 6, that all deposits in post-office or 
other savings-banks, or in any other bank, and all 
consols or reduced or other Government annuities, 
and all public stocks and funds, and all stocks and 
funds of the Bank of England, or of any other bank, 
and also all shares and stocks of any corporate com¬ 
pany or society, which on tlie ist day of January 
1883 are standing in the sole name of a married 
svoman, or (by section 8) in her name jointly with 
any other person (other than her husband), shall be 
deemed her separate property,—until the contrary 
is shown; and, by section 7, that all such annuities, 
stocks, and shares as shall after the 1st day of 
January 1883 bo allotted to or otherwise stand in 
the sole name of a married woman, or (by section 8) 
in her name jointly with any other person (other 
than her husband), shall be deemed her separate pro¬ 
perty,—until the contrary is shown; and the liability 
(if any) attaching to such annuities, stocks, or shares 
shall be incident to the married woman’s separate 
estate only, and shall not attach to her husband, and 

(i) In re Vizard’s Trusts, L. R. I Ch. App. 588 ; Dc Serrev. Clarke, 
L. R. 18 Eq. 587 , Sweetapple v. Horlock, il Ch, Div. 745; Lovett v, 
Jjovett, 1898, I Ch. 82. 

[k] Re Frowd’s SettlenwiU, 4 New Rep. 54; In re Vizard’s Trusts, 
supra; In re Jackson’s WiU, 13 Ch. Div, 189, at p. 201. 
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ho need not join in the receipt of the dividends 
thereon or in the transfer thereof (s. 9); but no 
corporation or company is, merely by the Act, obliged 
or authorised to accept or admit a married woman 
as a holder of its stock or shares (s. 7); and, by 
section i o, any of the aforesaid investments, if made 
with the husband s moneys without his consent, are 
to become or remain and be the husbands property; 
and if made with the husband’s moneys in fraud of 
his creditors, or if remaining in the order and dis¬ 
position of the husband, are made void as against 
his creditors. 

By section i, sub-sect, i, a married woman’s sepa¬ 
rate estate is rendered wholly independent of the 
intervention of any trustee; and, by section i, sub¬ 
sects. 2, 3, and 4,—provided only she had separate 
estate at the time (0, being property which she might 
reasonably be deemed to contract with reference to 
{m ),—she was rendered capable of contracting, and of 
contracting even with her husband (//), so as to bind 
her separate estate, contracting thereby a proprietary, 
not a personal, liability (o)] and every contract 
entered into by her was to be primd facu considered 
a contract entered into by her in respect of her 
separate estate. And now, by the Married Women's 
Property Act, 1893 (56 & 57 Viet. c. 63), s. i, 
every contract which after the 5th December 1893 
is entered into by a married woman (otherwise than 
as an agent for her husband or for any stranger) is 
to bo deemed to be a contract binding on her sepa¬ 
rate estate, whether she has or has not any such 


{l) PaUiser v. Oumty, 19 Q. B. D. 519; Deakin v. ZoXnn, 30 Ch. 
Div. 169 ; Stogdon v. Zcf, 1891, i Q. B. D. 661. 

(m) Ltek v. Driffieldt 24 Q. B. D. 98. 

(n) Bntler v. Butler^ 16 Q. B. D. 374; Conobn v. Leylandf 27 Ch. 
Div. 632. 

(0) Scott V. Morley, 20 Q. B. D. 120; Dome v. Fletchtr^ 21 Q. B. D. 
II; Pdto^\ Brothers v. Harriiont 1892, l Q B. D. 118. 


(2 ) When not 
to be separate 
property. 


Married 
Woman having 
separate es¬ 
tate may hold 
it without a 
trustee; and 
may contract 
and incur 
liabilities like 
a man. 
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May make 
a will,— 


Which will 
now operates 
exactly like 
the will of a 
man. 


estate at the date of the contract; and such contract 
binds all her separate estate, whether then present 
or future, not subject to the restraint on anticipation, 
and binds also all property which she thereafter 
while discovert is entitled to. 

By section i, sub-sect, i, of the Married Women’s 
Propert} Act, 1882, a married woman might also 
make a will; but as regards her will, if that was 
made by her during coverture, it operated only on 
the separate estate which she then was or afterwards 
became possessed of or entitled to during the cover¬ 
ture (p ); and unless it was re-executed by her when 
she became discovert, it was not effectual to dispose 
of property which she acquired after the coverture 
had come to an end (q ), but now by the Married 
Women’s Property Act, 1893 (56 & 57 Viet. c. 63), 
s. 3, the will of a married woman made during 
coverture is to bo construed with reference to the 
real and personal estate comprised in it, as speaking 
and taking effect from the death of the testatrix, 
equally as (under sect. 24 of the i Viet. c. 26) the 
will of a man would be construed; and the testatrix 
need not have any separate estate at the date of 
making her will, and she need not re-execute it 
after she is left a widow, and all these provisions 
apply to the wills of all married women who shall 
die after the 5th December 1893 (r). But as 
regards her will, the Act (being a general Act) is not 
intended to, and does not, override or discharge any 
specific disability imposed by any special statute on 
(or on the extent of) a married woman’s power of 
devise or of bequest (s). 


(p) Bilke V. Roper, 45 Cb. Div. 632 ; James v. James, 1892, 2 Ch. 291. 

(q) In re Price, 28 Ch. Div. 709; Mansfield v. Mansfidd, 43 Ch. Div. 12. 

(r) In re Wylie, Wylie v. Moffat, 1895, 2 Ch, 116, 

(«) Qlemmts v. Ward, 35 Ch. Div. 589, 
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By section i, sub-sect. 2, of the Married Womens 
Property Act, 1882, a married woman may now sue 
or be sued either in contract or in tort or other¬ 
wise as If she were a feme sole, and without her 
husband being joined either as a co-plaintiff or as 
a co-defendant with her; and the costs and damages 
recovered by or against her go to increase or diminish 
(as the case may be) her separate estate, and are 
accordingly hable to be attached under a garnishee 
order (ii), —nevertheless, her husband remains liable 
for her torts (v) ; and by section i, sub-sect. 5, if (but 
only if) (x) she carries on (or has carried on) (y) any 
trade separately from her husband, she is, in respect 
of her separate property and the debts incurred in 
such trade, liable to the bankruptcy laws (z) ; and 
her habilities aforesaid,— scil. on contracts entered into 
subsequently to the Act (a\ —extend as well to her 
separate estate (not being, of course, property which 
is subject to the restraint on anticipation) ( 5 ), as also 
(by sect. 4) to any property subject to a general 
power of appointment Avhich the married woman 
may have exercised by her will (r),—but so never¬ 
theless that her appointment property shall not be 
liable in the event of her bankruptcy (d) ; and a 
committal order cannot bo made against her, even 
if she be proved to have had or to have the means 
to pay (e),—unless, semhle, in respect of her ante¬ 
nuptial debts (/); or in respect of debts (e.g,, rates) 


(t) Weldon v. De Bathe, 14 Q. B. D. 339; Lowe v. Fox, 15 Q. B. D. 667. 
(w) Hdthy V. Hodgson, 24 Q. B. D. 103. 

{v) SeroJea v. Kattenburg, 17 Q. B. D. 177. 

{x) Ex parte Conlson, 20 Q. B. D. 249. 

(y) In re DagnaU, ex parte Soar, 1896, 2 Q. B. 407. 

(z) Ex parte Lester, 1893, Q. B. 113. 

(а) Turnbull v. Forman, 15 Q. B. D. 234; and Bee Roper v. Doncaster, 
39 Ch. Div, 482. 

(б) PdUm Brothers v. Harrison, 1891, Q. B. 422. 

(c) Wilson V. Ann, 1894, l Ch. 549. 

[d) Ex parte Oilchrist, 17 Q. B. D. 521. 

(<) Drayeott v. Harrison, 17 Q. B. D. 147. 

(/) Robinson v. Lynes, 1894, 2 Q. B. 577. 


May sne and 
be sued alone; 


and, being a 
trader, may 
be made a 
bankrupt. 


Cannot be 
compelled to 
exercise, being 
bankrupt, her 
genei'al 
powers, — 


and cannot be 
committed. 
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the recovery of which is by statute made specifically 
enforceable by committal (y). 

Her claim By Section 3, if the married woman leilds or in- 

of her ow*n ^ trusts any separate property to her husband, and he 

husband, bccomes bankrupt,—or even if he dies insolvent (h), 

being a , ^ ^ 

bankrupt. —such separate property is to be treated as assets 

of the husband, the wife having only a right of proof 
against his estate as a creditor for the amount, and 
her right of proof being posterior to all claims of 
the other creditors for value of the husband (i) ; but 
this provision does not interfere with the wife’s right 
of retainer, when she is entitled to such right (k ); 
nor is it applicable to a loan made by a married 
woman to a firm in which her husband is a partner 
( 1 ); nor would it invalidate any security the wife may 
take for a loan made by her to her husband (in). 

Her position gy section 2 A, the Word “ contract,” as used in the 

fts an executiix . . . , \ « 

or administra- Act, IS to includo, for the purposes of the Act, the 
acceptance of any trust or of the office of executrix 
or administratrix, so that the liability of the separate 
estate shall extend to any breach of trust or devastavit 
committed or permitted by such married woman, 
and whether before or after her marriage, and her 
husband (provided he have not intermeddled) is 
not to be liable for any such breach of trust or 
devastavit; and, by section i8, a married woman who 
is an executrix, administratrix, or trustee is to be 
regarded as a feme sole, so that her husband has 
(in the general case at least) no occasion for inter¬ 
meddling in his wife’s conduct as trustee, executrix, 

ig) In re Elizabeth Alien, 1894, 2 Q. B. 924. 

(A) Tam v. Emmerson, 1895, i Ch. 652. 

(t) Ex parte Distrkt Bank, 16 Q. B. D. 700; Tam v. Emmerson, 
Bupra. 

(^) Crawford v. May, 45 Ch. Div. 499, 

{1) Ex ‘parte Nottingham, 19 Q. B, D. 88. 

(m) Ex park Skid, 4 Ch. Div. 789; Ex parte Taylor, 12 Ch. Div. 366. 
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or administratrix; and he need not therefore now 
be a party to the administration bond given by his 
wife (n); and it would have appeared to be the 
proper conclusion from all this, to have held,— 
that the wife’s deed conveying the trust property Wife’s ao- 
(whether real estate or personal estate) was good deeT 
without acknowledgment (f?), and therefore without 
her husband’s concurrence in such deed,— scU. be- estate; 
cause, if he concurred, he would be a co-conveying 
party, but (ex hypothesi) ho has no estate or interest 
to convey; but the court has held,—being appar¬ 
ently constrained so to hold by the strict inter¬ 
pretation of the words of the Act,—that such 
conclusion is erroneous, so far as regards tnist 
real state (/?),—the provisions of section 18 speci¬ 
fically dispensing with the husband’s concurrence 
as regards the stocks and shares of companies and for trust 
held by the married woman as trustee being (upon 
their language) applicable to such stocks and shares 
only, and all the provisions contained in the Act 
relative to the wife’s real estate, and to her other 
personal estate referring to the wife’s own herieji- 
dal real and personal estate only, so that a deed 
acknowledged (and in which the husband must 
concur), remains necessary for the wife’s conveyance 
of her trust real estate, and for her assignment of 
her trust personal estate (other than the stocks and 
shares of companies specified in section 18). And When wife 
section 16 of the Trustee Act, 1893 (56 & 57 Viet. 
c. 53), enabling a married woman who is a bare 
trustee of lands to convey them as if she were a 
feme sole (ie,, by an unacknowledged deed), does not 
extend to lands of which she is a trustee in the 
ordinary sense, that section being a mere re-enact- 

(n) Re Harriet Ayree, 8 P. Div. 168. 

(0) In re Drummond and Davit's CorUract^ 1891, i Ch. 524; In re 
Batt’a Settled Estates^ 1897, 2 Ch. 65. 

{p) In re Harkness and AUsopp's Contraet, 1896, 2 Ch. 358. 
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Ante-nuptial 
debts, &c., 
wife liable for, 
aud Imsband 
liable con¬ 
currently, to 
what extent ? 


Remedies 
(civil and 
criminal) of 


ment of section 6 of the Vendor and Purchaser 
Act, 1874. 

By section 13, as regards all debts contracted or 
liabilities incurred, and all contracts or torts entered 
into or committed respectively, by a married woman 
before her marriage, she is to continue liable in 
respect and to the extent of her separate property 
for all sums recovered against her, and also for all 
costs of suit; and, by section 14, as regards all the 
same several debts and liabilities, contracts, and 
torts, the husband is made liable, but not further 
or otherwise, than to the extent of all property 
whatsoever belonging to his wife which ho shall have 
acquired or become entitled to from or through his 
wife,—after deducting any payments made by him, 
and any sum for which judgment may have been 
hoiiA fide recovered against him in any proceeding at 
law in respect of any such debts, liabilities, contracts, 
or torts; and, as between the husband and wife, the 
separate estate is jjnind facie to be deemed primarily 
liable therefor (s. 13), but as regards women mar¬ 
ried before the ist January 1883, the provisions of 
sections 13 and 14 are neither to increase nor to 
diminish the respective liabilities of husbands and 
wives in respect of such ante-nuptial debts or lia¬ 
bilities, contracts, or torts of the wife. And, by 
section 15, a plaintiff may sue both husband and 
wife jointly if they are concurrently liable as afore¬ 
said, or solely if either of them without the other is 
liable; and the judgment as against the husband is 
a personal one to the extent of his liability, and as 
against the wife is one as to her separate property (q). 

By section 12, every married woman, in respect 
of her separate property, may in her o^vTl name 


(q) Beok v. Pierce^ 23 Q. B. D, 316; and see Rohinton v. Lynet, supra. 
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pursue against her husband, and also against third married 
parties (r), all civil and also all criminal remedies J"ecunt/and 
for the protection and security of such separate pro- protection of 

^11 •/» •11 i ' - •ep'^rate 

perty; and she may (if required by the exigencies estate, 
of the suit) give an undertaking in damages (s), 
but as regards criminal proceedings, these are not 
to lie by the wife against her husband while they 
are living together, nor in respect of any act done 
by the husband while they were living together, and 
he was not in the act or on the point of deserting 
her; but excepting as aforesaid, a wife may not sue 
her husband, or ho her, for a tort,—t’.y., for a defama¬ 
tory libel by either upon the other (t ); but, by section 
16, he may prosecute her, being the offender, wher¬ 
ever she might prosecute him, being the offender: 
and the wife may give evidence against the husband 
in all such criminal proceedings (s. 12); and now 
the husband also may, under the Married Women’s 
Property Act, 1884 (a), give evidence against the 
wife in the like cases, although upon the Married 
Womens Property Act, 1882, s. 12, it was held 
that he could not do so (y). 

Also, by section 17, any question between hus- Summary 
band and wife regarding the wife’s separate pro- 
perty, or what she alleges to be such, may at the between 

. p . . <^*^1 husband and 

suit of either party, or (in the case of stocks and wife regarding 

shares) of the bank, corporation, or company suing rat?prop7rty. 
as a stakeholder only and not otherwise, be settled 
without suit, on an application by summons or other¬ 
wise to the High Court (^r), or to the County Court 
(and, as regards the County Court, irrespectively of 


(r) Wddon v. Winslow, 13 Q. B. D. 784; Lowe v. Fox, 15 Q. B. D. 
667. 

(s) Pike T, Cave, W. N. 1893, p. 91. 

(t) Reg. T. London {Lord Mayor), 16 Q. B. D. 772. 

(tt) 47 & 48 Viet. c. 14. 

(v) The Queen v. Brittleton, 12 Q. B. D. 266. 

{x) Phillips V. Philips, 13 P. Div. 220. 
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the amount or value of the property in question); 
and the court may make such order or direct such 
inquiry as it thinks fit; and an order of the High 
Court is appealable in the usual way, and so also 
is any order of the County Court; and, in addition, 
the proceedings (if in the County Court) may be 
removed from the County Court, when the value of 
the property in question is beyond the limit (irre¬ 
spectively of the Act) of the County Court jurisdic* 
tion; also, in any proper case, the proceedings may 
take place in cainerd. 


Wife’s main- By section 20 , a married woman having separate 
paupefhuV estate is liable to the guardians of the poor to main- 
her chJdreu^ tain her husband becoming chargeable to the parish ; 
and grand- and, by sectioD 21, is liable (but concurrently with 
^ ^ ’ her husband) to maintain her children and grand¬ 

children (y). 


Married By section 23, the legal personal representative of 

JerTonairep^^^^ a married woman having separate estate has, in re- 
sentative,- gpect of such estate, the same rights and liabilities 

position of. ^ ^ ° 1 1 1 

as the married woman it living would have {z). 


Policies of 
life assurance, 
effected by 
married 
woman (or bv 
her husband), 
and trusts 
of policy 
moneys. 


By section 11, a married woman having separate 
estate may effect a policy of assurance for her own 
separate use, and either on her own life or on that 
of her husband, and may also insure her own life 
(as may also a husband his own life) expressly for 
the benefit of her (or his) husband (or wife), with 
or without her (or his) child or children, or any of 
them; and in the case of such an insurance, a trust 
arises in favour of the objects in whose favour the 
insurance is expressed to be made, and for the estates 


[y) Doughxi v. Andrewi^ 12 Beav. 310; Bryant v. HicHeyj 1894, 
I Ch. 324. 

(z) Surmm v. Wharton, 1891, i Q. B. 491. 
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and interests therein expressed (a); and (if the estates 
and interests are not expressed) they take as joint- 
tenants (b ); and the policy moneys are not (unless 
upon a total failure of the objects of the trust) to 
form any part of the estate or assets of the life in¬ 
sured; but, in the case of such total failure, e.y., 
through the wife’s felony in procuring her husband’s 
death (c), these moneys would belong absolutely to 
the husband’s estate, or (speaking more correctly) 
to the estate of the party, whether husband or wife, 
who had effected the insurance; and if to the estate 
of the wife, then to her legal personal representative, 
who may of course be the husband. But either in 
the policy itself, or by any memorandum under the 
hand of the party effecting the policy, a trustee may 
be appointed of the policy moneys. and failing such 
appointment, the legal personal representative of 
the life insured is made the trustee {d); or the 
court will appoint a trustee, if necessary or desirable. 


By section 1 9, the Act (or anything therein) is not The Act is not 
to interfere with or to affect any settlement (or agree- 
ment for a settlement) made (or to be made), whether settlements, 
before or after marriage, respecting the property of ments foi 
any married woman (d), and the Act (or anything and, m pVtl- 
therein) is not to interfere with or to render inopera- 
tive any restraint on anticipation attached (or to be auticiputiuu. 
attached) to any corpus or income (/); but any such 
restraint, created by the married woman herself on 


(а) Seyton v. ISatttrttiwaUe, 34 Ch. Div. 511. 

(б) In re Davies' Policy^ 1892, I Ch. 90. 

(c) Cleaver v. Mutual Reserve Associatwny 1892, i Q. B. 147. 

{d) Turnbull v. Turnbull, 1897, 2 Ch 415, approving (as regards 
policies effected under the Married Women’s Property Ajct, 1870) In re 
Adam's Policy Trusts, 23 Ch. Div. 525, 48 L. T., N. S., 727, and dis¬ 
approving In re Soutar's Policy Trust, 20 Ch. Div. 236. 

(c) In re Stonor's Trusts, 24 Ch. Div. 195 ; Hancock v. Hancock, 38 
Ch. Div. 78; Ex parte Boyd, 22 Q. B. D. 264; Moore v. Johnson, 
1891, 3 Ch. 48; Stevens v. Trevor Qarrick, 1893, 2 Ch. 307. 

{/) Dixon V. Smith, 35 Ch. Div. 4; BecieU v. Tasker, 19 Q. B. D. 7 ; 
Pelton Brothers v. Harrison, 1891, 2 Q. B. 422. 
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her own property, is to be invalid as against her 
Certain causes Creditors before marriage (g ); and any settlement (or 
settienrSby agreement for a settlement) made (or to be made) by 
married a married woman of her property is to be subject to 
restraints on all (if any) the same causes of invalidity that the like 
settlement if made by a man of his property would 
themselves, subject to,—at the suit of creditors impugning it 
as fraudulent {h). 

Legislation,- The effect of the Married Women s Property Acts, 
general effect j3g2 and 1893, is to make a separate entity of the 
wife (t), so far as regards the hmejidal real and per¬ 
sonal estate of the wife; but such entity is not, even 
yet, a complete separate entity {k ),—a gift to A. and 
B. and the wife of B. still giving A. one half, and B. 
and B’.s wife one half, although B. ^nd his wife take 
such second half equally between them (/), and as 
joint-tenants (in ), and as to whether the wife may 
have an injunction against her husband continuing 
to reside in her house (n), that question must be 
considered doubtful, also, although her deed is now 
good without being acknowledged, and of course 
therefore without the concurrence of her husband 
therein (0), yet that is true only as regards her own 
beneficial real and personal, estate, and does not hold 
good as regards her trust estates (^); but (as already 
stated) she may make a will notwithstanding her 
coverture (q ); and may also contract loans (r), and 


{g) Jay v. Rohimon, 25 Ch. Div. 467. 

(h) Ibid. 

(i) Turner v. King^ 1895, I Ch. 361. 

{k) Thomley v. Tlwrnley^ 1893, ^ Ch. 227. 

(0 /wpj) V. Buckwdlj 39 Ch. Div. 148; Byram v. TnUf 42 Ch. Div, 
306. 

{m) ThornUy v. Thornley, supra. 

(w) Symonds v. HaUett^ 24 Ch. Div. 346. 

(0) Riddd v. ErringtoTiy 26 Ch. Div. 220. 

(p) In re Harkneu and AlUoj^’s CorUraett 1896, 2 Ch. 358. 
iq) In re Pricey 28 Ch. Div. 709. 

(r) Buder v. Butler, 14 Q. B. D. 831; 16 Q. B. D. 374. 
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make all other contracts, from or with her husband 
or any third person. 


Section II, —Pin-Money and Paraphernalia. 


I. Pin-money may be defined as a yearly allowance Pin-money, 
settled upon the wife before marriage,—for the pur- 
chase of clothes or ornaments, or otherwise for her 
separate expenditure, and in order to deck her person 
suitably to the rank and agreeably to the tastes of her 
husband; it is, m fact, a sum allowed for her personal 
expenses,—in order to save a constant recurrence by to save the 
the wife to her husband upon every occasion of a 
milliners bill or jewellers account coming in, and for wif^tohiu- 
pocket-money and things of tliat sort (s ); and gifts tnfliug ex- 
or gratuitous payments from time to time, made to 
the wife by her husband after marriage, for the same 
purposes, are also considered as pin-money (t). 


Bearing in mind the objects for which pin-money Notukeher 
is given, it follows, that it is, in some respects, very 
different from money set apart for the wife’s sole some few 
and separate use during the coverture, excluding iikHt m 
the jiis mariii ; but notwithstanding the difterence reape«^- 
of the objects, pin-money is, in many (and these the 
legally most important) respects, very similar indeed 
to separate estate; e,g,, —(i.) When the wife per-sbt can claim 
mits her pin-money to run into arrear for a consider- 
able time, upon surviving her husband she will be 
permitted to claim arrears for only one year prior to 
his death (w),—for the very object of the provision 
excludes the supposition that she may accumulate 
her pin-money while the expenses of her person and 
the demands upon her pocket, for those things to 


(•) Howard v, Dighy, 8 Bligh, N. S. 265. 
(0 2 Bright, H. A W. 288. 

(u) Tovmhtnd v. WtndAam, 2 Ves. Sr. 7. 
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When she 
may claim all 
arrears. 


She cannot 
claim arrears 
where he has 
provided her 
apparel, Ac. 


Wife’s exe¬ 
cutors cannot 
claim even 
one year's 
arreai s. 

Parapher¬ 
nalia include 
gifts to be 
worn as orna¬ 
ments ; 


but not 
old family 
jewels; 


which pin-money is applicable, have been otherwise 
defrayed by her husband (t;). (2.) Where, however, 
it appears that the wife has complained of her pin- 
money being paid short, and the husband tells her 
she will have it at last, she will be held entitled to 
all arrears due at her husband’s death {x), (3.) On 

the other hand, where the husband has paid for all 
the wife's apparel and provided for all her private 
expenses, she cannot claim for any arrears at the 
death of her husband,—for this will be considered a 
satisfaction by the husband (y). (4.) Also, the wife’s 
executors Lave no claim against the husband or his 
estate, even for one year’s arrears {z). 

11 . Paraphernalia (a). — The paraphernalia of 
the wife include such apparel and ornaments given 
to the wife as are suitable to her condition in life, 
and as are expressly given to be worn as ornaments 
of her person only ( 5 ); e,(j., jewels given to his wife 
by her husband after marriage will be considered her 
paraphernalia,—where they arc given her expressly 
for the puq)osc of wearing them, as befitting her 
station in life (c). But such gifts from the husband 
to the wife may be made to her separate use, e.g,, 
where they are given to her absolutely, and not 
merely to be worn as ornaments for her person {d ); 
and the Married Women’s Property Acts above 
referred to have not altered the law in any way 
as regards sucli gifts {c). Old family jewels, which 


(v) Howard v. Dvjhy, 8 Bligh, N. S. 265. 

(x) Ridout V. Lewis, i Atk. 269. 

(y) Thomas v, Bennct, i P. W. 341. 

(2) Howard v. Diyhy, supra. 

(a) The word paraphernalia is derived from the Greek word 7 rapa<l>ipvy, 
i.e., property belonging to the wife over and above (ira^a) the dowry 
{ep^pyv) which she brought to her husband. 

(b) Oraham v. Londonderry, 3 Atk. 394. 

(c) Jtrvoise v. Jervoise, 17 Eeav. 571. 

(d) Graham v. Londonderry, supra; Grant v. Grant, 13 W. R. 1057. 
(c) Tasker v. Tasker, 1895, P. 1. 
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have been handed down from father to son, do not, 
however, constitute the paraphernalia of the wife; 
but she may, of course, acquire them by gift, pur¬ 
chase, or bequest,—in which case they would belong 
to her for her separate use (/). Also, the better nor gifts by a 
opinion seems to bo, that where articles such as for^o^r aftw 
ordinarily constitute paraphernalia are given to the “^mage. 
wife, either before or after marriage, by a relative or 
friend, they will be considered as given to her for 
her separate use, and not as paraphernalia (y). 

The wife cannot dispose of her paraphernalia wife cannot 
(properly so called) by gift or by will durmg her p"rpbelaiia 
husbands lifetime; but the husband may, by hfT 

litter vivos, during her life, dispose of her parapher- Husband can- 
nalia by sale or gift, but not by his will (h), —although, 
if he purports to dispose of them by his will, and 
confers other benefits upon the wife by his will, she 
will be put to her election between her paraphernalia 
and any interest which she may take under the 
will (i). Also, the husband being able to dispose of Paraphernalia 
his wife’s paraphernalia in his lifetime, they will be bamiVdebtr 
liable for his debts (/ ); and where the husband dies Widow’s claim 
indebted, and the wife’s paraphernalia ai’o taken by uaha^fe^erred 
his creditors in satisfaction of their demands, the 

. . legacies. 

widow’s claim to her paraphernalia will, under tho 
doctrine of the marshalling of the assets, be preferred 
to general legacies; and it follows, that she is en¬ 
titled to marshal assets in all those cases in which 
a general legatee would have that right (/); and, in 
fact, as already stated in tho chapter on “ Marshal¬ 
ling of Assets,” the wife, as regards her paraphernalia, 
has the first claim after simple contract creditors 

(/) Jervoise v. Jei'voise, 17 Beav. 57a 

(p) Lwas V. Lucas, i Atk. 270 ; Wt//iawsv. Mercier, 10 App. Ca. i. 

(h) Seymore v, Tresilian, 3 Atk. 358. 

(t) Churchill V. Small, 2 Keynon, pt. 2, p. 6. 

{Jc) Campion v. Cotton, 17 Ves. 273. 

(0 Tipping v. Tipping, i P. W. 729; see aUo p. 321, supra. 
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On partial It appears to follow, that if the alienation by the 

hutbaH must husband in his lifetime of the wife’s paraphernalia 
ouuf be not absolute, but only by way of pledge or 

peisonai mortgage, his wife (surviving him) will be entitled 

^abst^* to have them redeemed out of his personal estate, 

legatees. prejudice of legatees, her right being 

anterior to theirs, and to be preferred to their 
claims, which are merely voluntary (vi). 

Section III.— The Wife’s Equity to a Settle¬ 
ment, AND her Right of Survivorship. 

Marriage a gift Marriage iiscd to be, and (subject to the various 
sL^fproperty Married Women’s Property Acts above explained) 
to husbaud, jg ^ jrjft to the liusbaud of all the personal 

both at law i i f i i 

and in equity, property, Other than separate property, to which the 
wife is entitled at the time of the marriage, or to 
which she may afterwards become entitled, subject 
only to the condition (as regards any chose in action) 
of his reducing it into possession during the cover¬ 
ture, and 110 distinction exists, in this respect, 
between property to which the wife is entitled in 
equity, and property to which she is entitled at law, 
or between property to which she is solely entitled 
and property to v/hich she is entitled jointly with 
another or others (n). Frvmd facie, then, the wife’s 
property, whether at law or in equity, used to be¬ 
come and (subject as aforesaid) still becomes the 
husband’s (o). On what grounds, therefore, it may 
be asked, was the interference of equity derogating 
from the husband’s legal rights, and compelling him 
to make a settlement on his wife, to be supported ? 

(m) Graham v. Londonderry, supra 

[n) Hughes v. ATiderson, 38 Ch. Div. 286 (as to choses in action of the 
wife),—citing Co. Litt. 1856 and 351a (as to her chattels real), and Co. 
Litt, 3516 (as to her chattels personal in possession), 

(0) Surman v. Wharton^ 1891, 1 Q. B. 491. 
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And it is safe to assert, that her equity to a settle- iier equity to 
ment did not and does not depend on any right of 
property in her,—for if the wife insists upon her p«»donanght 

^ . ‘'i 1 • • P 1 1/* 1 *1 1 of property m 

equity, she must claim it for herself and her children, her. 
and not for herself alone ( i )); and the wife’s equity Her equity 
to a settlement was, in truth, a more creature of 
equity, deduced originally from the maxim, “ He who 
seeks equity must do equity,”—that is to say, the do equity,” 
court of equity refused its aid to the plaintiff-husband 
seeking, in a court of equity, to acquire what the 
law entitled him to, but which no court of law had 
jurisdiction to give him; and as therefore he neces¬ 
sarily came into a court of equity to obtain his rights, 
that court said, that he was bound to fall in with its 
own ways (q ); and as a father would not, in the The court im- 
general case, have given his daughter in marriage uoug^^the 
without insistinii: on some provision beinir made for co*n- 

Y ^ . mg as plaintiff. 

her and her children, so a court of equity, standing 
(vaguely speaking) in loro parentis towards all married 
women, would not allow the husband, coming into a 
court of equity for the fortune of his wife, to obtain 
that fortune without his first making a provision for 
her thereout. And once the principle was recog- Principle ex- 
nised where the husband was plaintiff’ it was easy to 
apply it also to cases where the assignees of a bank- general as- 
rupt or insolvent husband were plaintiffs,—for they ’ 
claimed in right of the husband only, and upon the 
same conditions (r); and ultimately, the rule was held 
to apply even as against the particular assignee of the then to hi»i 
husband for valuable consideration, being plaintiff; 

“ for it was considered whimsical, that the assignment 
“by the husband for valuable consideration should 
“put the assignee in equity in a better situation 
“than the husband himself was in” (s); and in 


(p) Otbm'ne v. Morgan^ 9 Hare, 434. 

(5) Sturgis v. Champneys, 5 My. & Cr. 102. 
(r) Oswell V. Proherty 2 Ves. Jr. 682. 

(t) Scott V. Spashett, 2 Mac. & G. 596. 
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Wife permit- Elibauk V. MontoUcu {t) the wife herself even was held 
hernghuf entitled to come into court as a plaintiff to assert 
plaintiff. equity. 

The general Before proceeding to enumerate the varieties of 
which^the'^^°° property out of or in respect of which the wife used 
court acts in {^^3 (subject as aforesaid) still is entitled to her 

not to man led equity, it will be convenient and serviceable to the 
wtUeme^nt. Student, to express in simple language the guiding 
principles which govern courts of equity in this 
nuittcr; and this we will do as follows:—There 
being, first of all, a possibility of the husband getting 
hold of and keeping (by virtue of the right which 
the law gave to him as husband) the property in 
question of the wife, the court next inquired, whether 
the wife, if she survived her husband, would or 
would not take the entirety of the property by 
virtue of her right of survivorship hereinafter ex¬ 
plained ; and if (but only it) there was a possibility 
of the husband getting and keeping the property 
wholly, cmi the wife would not bo entitled to the 
entirety thereof by survivorship, then, there being 
this danger to the wife and such danger being also 
reasonably imminent, the court assumed jurisdiction 
to inquire into the question of the wife’s equity to a 
settlement out of the property that was so in danger: 
and upon this inquiry, the court inquired principally, 
whether the property in question was or was not legal, 
or was or was not equitable; and then generally, the 
court answered—(i.) If the property is equitable, that 
the wife was entitled to an equity out of it (there 
being no other sufiiciont reason for denying her the 
equity); and (2.) If the property was legal, that the 
wife was not entitled to any equity out of it (there 
being no other sufficient reason for decreeing to her 
the equity) {u). In brief, the court used to ask,— 

(i I L. C. 464 ; In re Bryan, 14 Ch. Div. 516. 

(w) Fowke V. Draycott, 29 Ch. Div. 996. 



MARRIED WOMEN. 


453 


Firstly, Would the husband take all? and if the 
answer was “ Yes; ” then, secondly. Was the property 
legal or was it equitable ? And we will now proceed 
to apply these principles. 

I. As to the husband’s power over his wife’s The general 
leaseholds, and her equity to a settlement out of tragi’— 
them against him and his assignees, the rule varied i. wife’s 
according as the husband’s title in her right was hoW mteresr* 
legal or was equitable. In Hanson v. Keating (v), (a.) Being 
whore the husband and wife assigned, by way 
mortgage, the equitable interest of the husband in 
right of his wife in a term of years, and the mort¬ 
gagee filed his bill against the husband, the Avife, 
and the trustee of the legal estate, for a foreclosure 
and assignment of the term,- ~it was held, that the 
Avife was entitled to a provision for life by way of 
settlement out of the mortgaged premises. Where, 
however, a similar assignment took place of the {b.) Being 
wife’s legal interest in leaseholds, it was held, that, 
on the mortgagee filing a bill for foreclosure, the “ ^ 
wife had no equity to a settlement out of them, 
inasmuch as the mortgagee took a good legal title 
thereto from the husband alone (x). However, in 
Boxall V. Boxall (;/), where the leaseholds were legal 
(and not equitable), and the husband had deserted 
his wife, and she had sold the leaseholds,—making 
title thereto through a fraud which purported to 
show that she was a widow and that the leaseholds 
had been her own separate estate,—and she had ex¬ 
pended the whole purchase-money upon the mainte¬ 
nance of herself and her children, the court refused 
to recognise the husband’s title at all,— scil. to give 


{v) 4 Hare, i. 

(*) Hill V. Edmonds, 5 De G. & Sm, 603; Piggott v. Piggott, L. R. 
4 Eq- 549 * 
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him any relief as against the purchaser claiming 
under the wife. 


a. Wife’s pure 2 . As regards the pure personal property of the 
pereonai pro- cloubt at all, that, if the property 

legai^wffe equity; on the other hand, 

had no equity, if that property was cqvitalk, there was just as little 
doubt, that the wife had an equity out of it, provided 
(6) Being shc was entitled to the ahmluie interest in the pro- 
ffi**And m- against the husband and everybody 

terest being claimin^f Under him (-2). But an important distinc- 

an absolute . ° i • 1 i t i 

interest,— tiou was made, between case.s m which the wite took 
Tquay^^^” the absolute interest and those in which she took a 
/i/c-interest only; for it was settled, as regards the 
wife’s absolute interests, that a purchaser from the 
husband of the wife’s equitable chose in action was in 
no better situation than the husband himself,—for 
where the interest sought to be recovered through the 
aid of the court was an absolute equitable interest, the 
court dealt with the interest (or trust fund) in analogy 
to what a prudent parent would probably have done 
in giving a portion to his daughter, and the doctrine 
having been acted on for eenUmes, ... no purchaser 
from the husband could be deceived or mistaken as to 
how his rights would be dealt with by the court; for 


knowing that the fund was the fund of a married 
woman^ that relation alone, without more, gave rise 
to her equity; and therefore he could not complain 
that he was in no better position than the husband 
interest was whosc rights he had succeeded. But the case was 

joriife on^y,— not the Same, where the court had to deal with a 
had or had mere Ufe-interest; for, in such a case, the question 
bveraefy as*^’ exclusively between the husband and the 

the husband • and in directing a settlement of a wife’s fortune, 

wag or was not *11 /* • i 

maintaining the court never, m the absence of misconduct on the 

part of the husband, deprived him of the income of 


(«) Scott V. Spoihett, 3 Mac. & G. 603; Burdon v. Dea/n, 2 Ves, Jr. 608. 
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the fund,—for, it being the husband’s duty to main- that is to 
tain his wife, equity followed the law, and gave him Husband 
a right to what, but for the marriage, would have 
been the natural fund for supporting the wife; and mamtHined tiie 
although, where ho failed in the discharge of that duty, 
equity would not help him to get at the fund, without (2.) Her equity 
securing for the wife a portion of the income, yet arose, 
this was done simply because the husband had failed 

y maintain 

in the discharge of that duty; and to involve third her. 
persons in questions as to how far the husband had (3.) Purchaser 
or had not duly maintained his wife being most in- not boun^to 
expedient (a), therefore the court held, as regards jj^^er'^the 
the life-estate of the wife, that, even when her husband was 
husband had deserted her (b), or did not maintain 
her (c), or had become bankrupt (d), she was not 
entitled to any equity to a settlement out of it, as 
against a purchaser for value from the husband 
previous to the desertion (*r bankruptcy (^). But a 
distinction was taken, between the position of a (4.) Distinction 
particular assignee for value of the husband and his parSiarand 
general assignee or trustee in bankruptcy; for ivhen 
the title of the general assignee rested, the incapacity of 
the husband to maintain the wife had already raised an 
equity for the wife, and she was therefore entitled in 
such a case to her equity to a settlement as against 
such general assignee or trustee (/),—but not so as 
to recover any arrears of income accrued due before 
she had claimed her equity (y). 

3. As to the realty of a married woman, if that 
was realty of inheritance, either in fee-simple or in (a.) of inheri- 
fee-tail, it was clear, that the question of the wife’s 


(а) Tidd V. Luter, 3 De G. M. & G. 869, 870. 

(б) Wtighi V. Morley, ii Ves. 12. 

(c) Tidd V. Lister, 10 Hare, 140. 

{d) Elliott V. Cordell, 5 Mad. 149. 

(«) Vaughan v. Buck, 13 Sim. 404. 

(/) Elliott V. Cordell, 5 Mad. 14^ 

(^) Rt Carr's Truats, L. R. 12 £q. 609. 
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(00,) Being equity to a settlement out of that realty (as regarded 
legal,-or fee-simplo or fee-tail estate therein) did not 

equk^Te"- arise,—because there was no possibility of the hus- 
no*eqmV^?n taking or keeping the inheritance adversely 

either case, to his wife; and in that case, therefore, whether the 
estate was legal or equitable, the wife had no equity,— 
because she had something better, namely, the whole 
indefeasible inheritance; and, as observed by Turner, 
L.J., in the Life Association of Scotland v. Siddal (h), 
“ Whatever may be the right of a married woman 
“ to have a provision made for her out of the income 
“ of an estate of which she is equitable tenant in 
“ tail, it is not, as I apprehend, according to the 
“ course of the court, or indeed in its power, to order 
“a settlement to bo made of the estate; for the 
“ equity to a settlement attaches on lohat the hicsland 
“ takes in nyht of the wife, and 7 iot on what the mfe 
“ takes in her own right [and which she can keep in 
“ spite of her husband]; and the estate-tail being in 
“ the wife, I do not see what power this court can 
“ have to order a settlement of it to be made, or to 
“render such a settlement, if made, binding and 
“effectual against the wife.” On the other hand, 
(5.) Life-estate in Sturgis V. Cliattipncijs ( 1 ), where the provisional 
(LTBeiDg assignee of an insolvent debtor, wliose wife was en- 
h?d M property, was obliged to come 

(66.) Being into equity to enforce his title to the rents during 
^ffhad’aT husband and wife, in con- 

equity, at least sequence of the legal estate being outstanding in 
mainteining mortgagees,—Lord Cottenham held the wife entitled 
to a settlement out of the rents of her life-estate, 
saying:—“ If the life-estate be attainable by the husband 


(h) 3 De G. F. & Jo. 271. 

* The judge here spoke satirically-Of course, if the wife could 
keep (and she could keep) the whole fee-tail at law, what occasion was 
there for the court of equity, or what power in that court, to take 
the whole away, and give her back a half or two-thirds, on the pretext 
of protecting her ? 

(i) 5 My. & Or. 97; TaunUm v. Morru, 8 Ch. Div. 453; 11 Oh. Div. 
779 J but see Ex parte Rogerst in re Pyatt, 26 Ch. Div. 31. 
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“ {or his assignee) at law, the severity of the law must 
''prevail; but if it cannot be reached otherwise than 
“ by the interposition of this court, equity, though 
“ it follows the law, and therefore gives to the hus- 
“ band or his assignee the life-estate of the wife, yet 
“withholds its assistance for that purpose until it 
“ has secured to the wife the means of subsistence; ” 
and in Wortham v. Pemberton (k), where Miss VV. but w long 
was a tenant-in-tail of an estate subject to a jointicre 
payable to Mrs. H., secured by a term of years, there 
being a proviso for cesser of the term on the decease 
of Mrs. H.; and Miss VV. married Mr. N., who had 
persuaded her to elope with him, and had been 
imprisoned for the abduction,—It was held, that 
she was entitled to her equity to a settlement out 
of her equitable life-estate in the estate-tail, so loTig 
as the term lasted, or unt^t determination of the 
term, 

A wife might, by alienation, defeat her equity to Wife’s equity 
a settlement. And as regards her freehold estates, her^Jifel^tion. 
whether her interest was in possession or in rever- (i.) interests 
sion (/),—but not if her so-called interest was a mere **®*^^^‘ 
spes snccessionis {m), —she might alienate these by a 
deed duly acknowledged by her, and executed with 
the concurrence of her husband in the manner 
provided by the 3 & 4 Will. IV. c. 74; and she 
might alienate her copyhold estates by surrender, 
being separately examined as to her free consent 
by the steward or his deputy (71) ; and in all such 
cases, there was no resulting trust for the wife (o). ^ i^^terests 

But as regards her personal estates,—a married in peraonaity. 


[k) I De G. & Sm. 644 ; Ex parte Rogers, 26 Ch. Div. 31. 

{l) Tuer V. Turner, 20 Beav. 560; Briggs v. Chamberlain, 1 1 Hare, 69; 
MUier V. CoUvns, 18^, i Oh. 573. 

(m) AUoard v. Wdleer, 1896, 2 Ch. 369. 

(n) I Watk. Cop. 63. 

(0) Tennent v. Wdeh, 37 Ch, Div. 622. 
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Wife’s choses 
ia action be¬ 
longed to hus¬ 
band, if he 
reduced them 
into posses¬ 
sion. 


Wife surviving 
her hnsband 
took her 


woman’s interests in personal estate, so far as they 
were estates in possession, vesting in her husband on 
marriage, her power of disposition over them was 
a question which did not arise,—for her husband 
might have solely disposed of them, subject only 
to her establishmg, if she was able, her equity to 
a settlement out of them; and so far as they were 
estates in reversion, her power of disposition over 
them was in abeyance during the coverture,—as was 
(in effect) also her husband s power of disposition 
over them,—excepting only in certain cases in which, 
as falling under Malins’s Act, 20 & 21 Viet. c. 57, 
she might, with the concurrence of her husband, 
and by deed acknowledged, have disposed of same. 
For, as regards the wife’s choses in action, the old 
common law said, that marriage was only a qualified 
gift to the husband of the wife’s choses in action, 
viz., a gift to him only if (or upon condition that) 
he reduced‘them into possession during (in effect) 
his life,—so that if he died before his wife, and 
without having reduced such property into pos¬ 
session, the wife would, by right of her survivorship, 
have been entitled to the property; and this reduc¬ 
tion into possession (so far as regarded the pure 
personal estate of the wife) was a necessary and 
indispensable preliminary to the husband’s either 
having in himself or being able to convoy to another 
any assured right of property in respect of such 
personal estate {p ); although, as regards the chattels 
real of the wife, a previous actual reduction thereof 
into his possession was not a necessary preliminary 
to the husband’s power of disposition over them {q). 
And in accordance with these principles, in Purdevj 
V. Jackson (r), where a husband and wife, by deed 


(p) HugKet v. Anienm, 38 Ch. Div. 286. 

(5) Purdew v. JaeJcBon, i Russ. 66; Donne v. Hart, 2 Russ. & My. 
363; DuberUy v. Day, 16 Beav. 33. 

(r) I Russ. I. 
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executed by both, purported to assign to a pur- reversionary 
chaser for valuable consideration a fund in which had 
the wife had a vested estate in remainder, expectant reduced 

^ into posses- 

on the death of a tenant for life, and loth the icife sion. 
and the tenant for life ovtlived the hnsband, —it was 
decided, that the wife, notwithstanding her concur¬ 
rence in the assignment, was entitled to claim the Assignee could 
whole fund,—all such assignments, although made ^heTm- 
by the husband and wife jointly, operating to pass b.md had to 
only the interest which the husband, had, i.e., sub- 
ject to the wife’s legal right by survivorship (s). Court had 
And the court had not even power to take the wife's trke'wTfeV^ 
consent to part with her lei^al title by survivor- cogent to 

T . 1 1 1 • 1 • part with her 

ship (t) ; that is to say, the legal right of survivorship reversionary 

was never bound by a court of equity (z/) ; and it 

was, in fact, for this precise reason, that a claim by she had no 

the wife for a settlement out of her reversionary reverawnarj^ 

interest in property, lonn as it coaiinutd reversionanL interest so 

^ , , ITT • T longasrever- 

was not maintainable, the court only dealing with sionary. 

interests in possession; in other words, the vjifes 

equity arose upon the hvshand's legal right to present 

possession {v) ; or, in the language of this present 

book, there was no danger of the husband getting 

at such property, and therefore no foundation for an 

equity to a settlement out of it, so long as it 2oas in 

its reversionary condition. However, by Malins’s Act 

(a’), every married woman (unless she is restrained Maiins’sAot, 

from anticipation) may now, with the concurrence of 

her husband, by deed acknowledged in the manner cwfrt’s 

• 1 1 T Tc 1 TT ° • T interests in 

required by the Fines and Recoveries Act (y), dis- personalty,- 
pose of evei'y future or reversionary interest, vested or revemon*'*^ 


(s) Elliott V. Cordell, $ Mad. 149 ; Re Dufy't Trusts, 28 Beav. 386. 
(0 PieTcard v. Roberts, 3 Mad. 386 ; Purdew v. Jackson, I Russ. 56. 
(m) Buckmaster v. Buckmaster, 34 Ch. Div. 2i; and (sub nom. Seaton 
V. Seaton), 13 App. Ca. 61. 

(v) Osborn v. Morgan, 9 Hare, 434; In re Slater's Trusts, ll Ch. 
Div. 227. 
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not within 
the Act,— 
operation of 
the assign¬ 
ment. 


Three possible 
ways in which 
the assign¬ 
ment might 
result,— 
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contingent, belonging to such married woman, or her 
husband in her right («), in any pm 'personal estate to 
which she is entitled under any instrument (except 
her own marriage settlement) {a), made after the 31.9^ 
December 1857 (ft); but a mere spes successionis by 
the wife is not a fiUure interest within the meaning 
of the Act (c). And by the Act, she may also re¬ 
lease or extiuguish any power in regard to any such 
personal estate, and also release and extinguish her 
equity to a settlement out of her 'personal property 
in possession under any such instrument as afore¬ 
said,—excepting always tho‘ settlement or agreement 
for a settlement made on the occasion of her own 
marriage. 

If the wife is entitled to a chose in action, whether 
legal or equitable, of a reversionary nature, and it is 
neither separate estate of the wife, nor within the 
provisions of Malins s Act, the effect of an assign¬ 
ment of it by the husband, or by the husband and 
wife jomtly, will be different under different circum¬ 
stances. For, putting aside any effect of the Married 
Womens Property Acts {d), it is certain, firstly, that 
the wife by herself cannot assign; and, secondly, 
the husband can only assign to another the interest 
to which he is himself entitled. Suppose, therefore, 
the wife entitled, on the death of A. a living person, 
to a sum of stock standing in the names of trustees^ and 
that her husband purports to make an assignment 
of this reversionary interest to B., a purchaser; the 
benefit which accrues to B. by virtue of the assign¬ 
ment varies according as the husband, the wife, or 
A., the tenant for life, dies first; that is to say:— 


[z) Tennent v. Wdeh, 37 Ch. Div. 622. 

(а) Earle v. Jarman, 1895, 2 Ch. 419. 

(б) Layhorn v. Grover-WrigM, 1894, i Ch. 303. 

(c) Allcard v. Walker, 1896, 2 Ch. 369. 

(d) Turner v. King, 1895, i Ch. 361, as affecting the rule acted upon 
in Whittle v. Henning, 2 Ph. 731. 
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(i.) If the husband dies first, B. loses his purchase,— (i.) if hu». 
for the wife havmg survived her husband, will, on foifrevers^ 
the death of A., be entitled to the stock (e); (2.) chLTriost’hia 
A. dies first, B. will then become entitled to a trans- purchase 
fer of the stock, if the trustees choose to transfer it ^ 
to him (/), and if the wife has not meanwhile taken possmion, the 
steps to enforce her equity to a settlement (g) ; but wife living* 
if the trustees refuse to transfer without the direction ^ok^irs^uV 
of the Court of Chancery, or if the wife has insisted ject to her 
upon her equity, B. only takes the fund subject to 
the wife’s equity to a settlement; and (3.) If the wife ^ 
wife dies first, the husband, on taking out adminis- then the re- 
tration to his wife (//), will be able to recover it at pSaser^^***’ 
law, and B. (as the husband’s assignee) will, in this 
single case, obtain the whole fund,—subject, however, 
to the wife’s debts if any (i). 

The question, as to what amounted to a reduction mat 
into possession by the husband of his wife’s choses deduction into 
in action, was one that generally depended on the 
peculiar circumstances of each case . a mere assign- Mereasaign- 
ment, however, of a reversionary chose in action by ^everawn 
the husband was not an actual (/i), or even a con- 
striictive, reduction into possession (/); and whether session. - 
the husband died in the lifetime of the person having 
a prior interest,—whereby the chose in action covld 
not, as against the wife, bo reduced into possession,— 
or whether ho survived and died before it was actually 
reduced into possession, the same result followed, viz., 
the chose in action survived to the wife {m ); more¬ 
over, the transfer by a husband of title-deeds, of 


(c) Ilonner v. Morton, 3 Russ. 65. 

(/) Wheder v. Cai'yl, Amb. 121,122 ; Moor v. Rycault, Free. Ch. 22. 
[(j) Greedy v. Lavender, 13 Beav. 62. 

{h) Betts V. Kimpton, 2 B. & Ad. 273. 

(i) 29 Car. II. c. 3, s. 25. 

{k) Jlomshy v. Lee, 2 Mad. 16. 

{ 1 ) Le Vasseur v. Scratton, 14 Sim. 116. 

(w,) Ellison V. Elwin, 13 Sim. 309; Widgery v. Tepper, 5 Ch. Div. 516. 
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Husband’s 
transfer of 
title-deeds, 
of which hi8 
wife was 
equitable 
nioi tgagee, 
not enough. 

Older of court 
to pay wife’s 
income into a 
receiver's 
bands, to be 
applied on hus¬ 
band’s behalf, 
was a reduc¬ 
tion into pos¬ 
session. 


Settlement, 
if made, must 
have been 
on wife 
and childien, 
though she 
might have 
waived it. 
and thus ha\ e 
deprived her 
children. 


f 
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which his wife was equitable mortgagee, to secure a 
debt of his own, was not a reduction into possession, 
so as to defeat the wife’s right of survivorship (?0- 
On the other hand, if the husband was in a position 
to maintain an action at law for the amount, as 
money had and received to his use {0 ); or if, in a 
pending action, the income had been ordered to be 
received and applied (by the receiver in the suit) in 
payment of the husband’s incumbrances (p ),—in 
either of these cases, there was such a reduction into 
possession as disentitled the wife surviving to such 
arrears; and, of course, actual payment to an agent 
of the husband was a reduction into possession,—to 
the extent of that payment. 

The wife’s equity, as has already been observed, is 
not for herself only, but for herself and her children 
also; and though the wife may waive or abandon 
her equity, and thus prevent her children obtaining 
any benefit from it, yet, if she claim it for herself, 
the court requires the benefit to be extended to her 
children,—her equity and the equity of the children 
being treated as one equity, to be enforced or not at 
her option (q), and in no case were the children 
permitted to assert an independent equity; for in 
all cases the equity of the wife was personal, and 
the court acknowledged no original title in the 
children, who could claim only that provision which 
the wife thought fit to secure for herself and them, 
and if the wife consented that the husband should 
receive the whole property, the children were de¬ 
prived of all provision out of it. The inquiry there¬ 
fore arose,—What was sufiScient to create a title in 


(n) Michdmore v. Mudge, 2 Giff. 183. 

(0) Aitchmn v. Diwn, L. R. 10 Ep. 589, Wolloiton v. Berkeley, 
2 Ch. Div. 212 ; Dardier v. Chapman, li Ch. Div. 442. 
ip) Tidd v. LUter, 2 W. R. 184. 

(3) De la Garde v. Lempriere, 6 Beav, 344. 
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the children ? And, Firstly, if the property was m the when the 
hands of trustees, it was not enough that the wife clfiidwn^^ 
should have given them notice, in however formal 
and regular a manner, that she demanded a settle¬ 
ment; for, notwithstanding any such notice, the 
trustees might, with impunity, have handed over the 
property to the husband; and, Secondly, if she had (a.) where 
gone further and commenced an action, she might, upon^complete 
at any time before the settlanent um completed, have c^cution of 

. 1 1 1 1 1 . r 1 settlement. 

waived and deteated her equity, not only as to her 
own interests, but also as to tlie interests of her 
children (?*); and generally these points were well 
established, namely:—(i.) That if the wife died be- {h.) Whew 
fore the bill was filed giving to the court a jurisdiction uilon^wr^ 
over the fund, the children had no right to require made, and not 

. ®^ sooner. 

a settlement (s), (2.) That ii the wife died after she if wife died 
had filed a bill for a settlement, but before decree, chUdren^had* 
her children could not sustain a bill to have a settle- 
ment made on them (0 , But, (3.) If a decree or order Right of ohil- 
had been made by the court, referring it to Chambers 
to approve a proper settlement, and the wife died decree, 
before anything further was done, the children were 
entitled to the benefit of that decree or order, and 
might file a bill to enforce such a settlement as the 
wife, if still living, would have been entitled to (u ); 

Also (4.) The childrens right to have a settlem^ nt Right of chii- 
executed after the death of their mother, who had aTT8e,*out of 
claimed her equity to a settlement, arose where there 
was during the marriage a contract by the father, 
independently of judicial decree, to make a settle¬ 
ment of his wife’s property (z?); and yet even after 
such a contract, just as after a judicial decree, the 

(r) WaUaee v. Auldjo, 2 Drew. & Sm. 222. 

(«) Scriven v. Tapley, 2 Eden, 337. 

{t) Dela Qarde v. Lmprierc, 6 Beav. 344; Fitzgerald v. Chapman, 

I Ch, Div. 563 ; Burton v. Sturgeon, 2 Ch. Div. 318. 

(m) WcHaot V. Auldjo, 2 Drew. & Sm. 223. 

(v) Uoyd V. WiUiam, i Mad. 450j Wallace v. Avldjo, I De G. Jo. 

& Sm. 643. 
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wife, if Kving, might, at any time before the execution 
of the settlement pursuant to the contract, have 
waived her equity, and so have altogether defeated her 
Infant wife, children (a;); but, of course, a married women (being, 
no waiver by. ^ infant) could not have 

waived her equity (y). 


Wnat would 
defeat wife’s 
right to a 
settlement. 

(i.) By hus- 
baud’s receipt 
of the fund. 

(2.) Where the 
debts of wife, 
or even of 
husband, ex¬ 
ceeded the 
fund. 


(3.) By an 

adequate 

settlement. 


(4.) By her 
adultery, un¬ 
less husband 
also hving in 
adultery. 


The wiles right to a settlement, besides being 
voluntarily waived by her, might also have been 
defeated, adversely to her, by various causes, viz.:— 
(i.) By the receipt by the husband or his assignees 
of the fund (2), (2.) Where the debts of the wife, 
contracted before marriage, for which her husband 
at one time became liable, exceeded in amount the 
fund to which ho became entitled in her right (a ), 
and similarly, where the husband s debts to the 
estate out of which the wife’s interest arose exceeded 
the amount of such interest (/;); but in this latter 
case, the wife’s equity would not have been wholly 
defeated (c), (3.) Where an adequate settlement had 
been made upon her {d\ but not by an inadequate 
settlement,—unless her right to a further settlement 
had been barred by an express stipulation before 
marriage (/j) ; (4). Where she was living in adultery 
apart from her husband (/),—but even then her 
husband would not, it seems, while he did not main¬ 
tain her, have been entitled to receive the whole of 
her property (y); but Avhere both husband and wife 
were living in adultery, it was held,—that the wife 


{z) Baldwin v. Btddwin, 5 De G. & Sin. 319; Lloyd v. Maion, 
5 Ha. 153. 

[y) Skipway v. Ball, 16 Ch. Div. 376. 

{2) Murray v. Elihank, i L. C. 471. 

(а) Barnard v. Ford, L. R. 4 Ch. App. 247. 

(б) Osborne v. Morgan, 9 Ha. 432; Ward v. Ward, 14 Oh. Div. 506. 
(c) Povltei' V. ShackeU, 39 Ch. Div. 471. 

{<1) In re Erskine’s Trusts, i K. & J. 302; Giacometti v. Prodgers, 
L. R. 8 Ch. App. 338. 

(e) Selway v. Selway, Auib. 692; Bvllman v. Wyntcr, 22 Ch. Div. 619. 
(/) In re Ltwin's Trust, 20 Beav. 378. 

[g] Ball V. Montgomery, 2 Ves. Jr. 191. 
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might claim a settlement, upon the principle of 
setting off the one wrong against the other, whereby 
the wife was again chaste (A); and (5.) By her (5,) By her 
fraudulent suppression of the fact of her coverture; 
for where a woman, by a document purporting to 
bear date before, but in reality signed after, her 
marriage, affected to assign certain property to her 
husband, which he afterwards sold, it was held, that 
she had precluded herself from claiming her equity 
to a settlement as against the purchaser (?'). 

As regards the amount to be settled upon the Amount of 
wife and children, that was a matter which, if the 
husband was solvent, depended on arrangement be¬ 
tween him and his wife, and if the husband, being (a.) when 
solvent, refused to niake a settlement upon his wife, 
the court would not, because it could not, so long as 
he mpported her, prevent his taking the produce or 
interest of her property,—and what the court did in 
such a case was to retain the capital, so os to give 
the wife a chance of taking it by survivorship (k ); 
in which case, if the husband survived, he might 
insist upon the court paying out the entire capital 
to himself. On the other hand, when the husband, {b.) When 
had become bankrupt, or was notoriously insolvent, 
the amount to be settled was purely within the dis¬ 
cretion of the court (/); and the court took into 
consideration, whether the wife had acquired any 
benefit out of the property of her husband (m), and 
generally the conduct of the husband (n), and the 


(A) Oreedy v. Lavender, 13 Beav. 62. 

(t) In re Lueh's Trusts, i L. R. 4 Ch. App. 591; and consider 
Bateman v. Faber, 1897, 2 Ch. 223; 1898, i Ch. 144. 

(jfc) Ateheson v. Ateheson, ii Beav. 485. 

(i) Carter v. Taggart, i De G. M. & G. 2S9; Aubrey v. Brovm, 
4 W. R. 425* 

(m) In re Erskinds Trusts, i K. & J. 302 ; Oreen v. OUe, l Sim. A 
Stu. 250. 

(n) Bartw) v. Barrow, 18 Beav. 529. 
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Generaiiy.haif conduct and circumstances of the wife (o ); but in 
WM settled on absence of special circumstances, one half of 
the wife’s property would be settled upon herself 
and her children, the remaining moiety going to 
Sometimes, the husband or his assignees (p). But in some cases, 
fund'^wM* settled on the wife and children,— 

settled. as where it was small and barely sufficient for her 
and their maintenance (q ); and where the husband, 
having become bankrupt, was not able to maintain 
his wife (r),—or where the husband had deserted 
or behaved cruelly to his wife, and did not maintain 
Form of her (s), or was a lunatic (t), — the whole was settled, 
settlement, settlement, whether of the 

half or of the whole, the court did not interfere 
with the marital right further than was necessary 
to give effect to the wife’s equity; and the ultimate 
limitation, therefore, in default of issue of the exist¬ 
ing marriage, or of any future marriage or marriages 
of the wife, was to the husband absolutely (u), 
whether or not he survived the wife (v). 

How far settle- Upon the question, how far settlements made in 
asT^^ainst^”^ Consideration of the wife’s equity to a settlement 
Sisb^nd binding as against creditors, the follow- 

if husband down:—(i.) Where the hus- 

propertyTnto reduced into possession the equitable 

possession and choses in action of his wife, and then makes a volun- 
setSemLt.^it tary settlement on his wife out of them, the ques- 
tion of the validity or invalidity of such settlement 
c. 5 - against creditors will, apart from statute, depend 


(o) Barrow v. Barrow, 5 De G. M. & G. 795. 
ip) In re Suggitt’s TruiU, L. R. 3 Ch. App. 215. 

(5) Roberts v. Cooper, 1891, 2 Ch. 335. 

(r) Scott V. Splashett, 3 Mac. & G. 599. 

(s) Dmldey v. DunkUy^ 2 De G. M. & G. 390; Reid v. Reid, 33 Ch. 
Div. 22a 

(t) In re DixonU Trusts, W. N. 1879, p, 57. 

(tt) CroxUm v. May, 9 Ch. Div. 388; Oliver v. Oliver, 10 Oh. Div. 
765. 

[v) Cogm V. Duffield, 2 Ch. Div. 44 ; Oale v. Oak, 6 Ch. Div. 144. 
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upon the hond fides of the transaction; for although, Valid if bond 
if the husband, being largely indebted at the time, 
conveys property in trust for his wife and children, consideration, 
such a conveyance may be within, and void under, 
the statute 13 Eliz. c. 5, as against the husband’s 
creditors (a;); yet, as that statute only directs that 
no act whatsoever done to defraud a creditor shall 
be of any effect against that creditor, a hond fide 
settlement, where there is no fraud in point of actual 
fact, will, even though voluntary (y), be supported 
as against the husband’s creditors (z ); also, by the 
Bankruptcy Act, 1883, s. 47, “a settlement made Trader’s or 
“ on or for the benefit of the wife or children of the seuil^nt of 
“ settlor, of property which has accrued to the settlor 
“ after marriage in right of his wife,” is good as mptcy Act, 
against his trustee in bankruptcy. (2.) Where the 
court decrees the settlement upon the wife, ‘‘ the n court de- 
“ court supports it as a good settlement for valuable settlement, 
“consideration” (a); and (3.) Where the wife, after 
marriage, became entitled to property which the settlement 
husband could not touch without the aid of the trustSs* 

court, and the trustees would not pay it without 
the husband made a settlement, and the husband wlfe’^m)- * 
agreed to settle it, it was held to be a good settle- 
ment as against his creditors (b). 


Section IV.—Settlements in Derogation of 
Marital Eights. 

So long as it was a rule of law that a husband wife must 
became entitled on marriage to the property of his a 

wife, any alienation of property by her in fraudulent fraud on the 

^ ^ marital right. 


(x) Ooldtmith V. RutsdL, 5 De 6. M. t G. 547. 

(y) Sanitary v. Hide, i Vern. 44 ; In re Tetley, W. N. 1896, p. 86. 
(2) Cadogm v. Kennett, Oowp. 434. 

(а) SiiMon v. Jones, 2 Russ, k My. 365. 

(б) WkederY. Ckryl, Amb. 121, 122. 
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If during a 
treaty of mar¬ 
riage she 
aliened with¬ 
out husband's 
knowledge 
property to 
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represented 
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titled, it was 
fraudulent 


Same prin¬ 
ciple appli¬ 
cable, if he did 
not know her 
to be pos¬ 
sessed of such 
property. 


derogation of his marital rights would, in equity, 
have been deemed null and void; or, as was stated 
by Lord Thurlow, L.C., in Strathmore v. Bowes :— 
“ A conveyance by a wife, even the moment before 
“ the marriage, is irrimd facie good, and becomes bad 
“ only upon the imputation of fraud, but if a woman, 
“ dariiKj the course of a treaty of marriage with her, 
“ makes, v ithout notice to the intended husband, a 
“ conveyance of any part of her property, I should 
“set it aside, though good 'primd facie, because 
“affected with that fraud.” And, accordingly, the 
decided cases supported the following conclusions: 
—(i.) If a woman entitled to property represented 
to her intended husband during the marriage treaty 
that she was so entitled, and that upon the marriage 
he would become entitled thereto jure mariti; and 
if, during the same tiraty, she clandestinely conveyed 
away the same property to a volunteer (r), or settled 
the property upon herself in such a manner as to 
defeat the marital right, and the concealment continued 
until the marriage took ptlace, there could be no doubt 
but that a fraud was practised in such a case on the 
husband, and ho vas entitled to relief (d), (2.) And 

not only was this principle applicable where the 
husband knew of the existence of her property, 
but it was extended much further, for, in Goddard 
V. Snow (e), where a woman ten months before mar¬ 
riage, but after the commencement of that intimate 
acquaintance with her future husband which ripened 
into marriage, made a settlement of a sum of money 
which he did not know her even to be possessed of; and 
the marriage took place, she concealing from him 
both her right to the money and the existence of 
the settlement,—ten years afterwards, on her death. 


(c) Lance v. Norman, 2 Ch, Rep 79. 
(c?) England v. Downes, 2 Beav. 528. 
(<) I Rusb. 485. 
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it was held, on a bill filed by the husband, that the 
settlement was void, as a fraud upon his marital 
rights ( f). But (3.) When a woman about to marry Not fraudu- 
sold or conveyed to a purchaser for valuable con- chamfer 
sideration, without notice of any intended derogation 
of the marital right, the sale or conveyance was held without 
good (y); and even if the purchaser for value had 
notice, the sale or conveyance would in such a case, 
sewJble, have stood good as against the husband (A). 

(4.) A clandestine settlement made by a woman void, even 
pending her marriage, even if meritorious in its 
nature,—as on the children of a former marriage, or secret 
on her illegitimate children,—would have been set 
aside as a fraud on the husband (t). (5.) If the Marriage with 

intended husband was acquainted before his marriage gg^t^tTem^eU 
with the fact of the assignment of property made by bound hua* 
his intended wife, and nevertheless still thought fit ^ ’ 
to marry her, he was bound by it (A). (6.) In all ^ husband 

cases the settlement must have been made dunng 

. aside a con- 

the course of the treaty for marriage with the particu- veyance when 
lar husband challenging it; and accordingly, a settle- ih^marriage*^ 
ment made by a widow upon herself and the children 
of a former marriage,—it being proved that the person 
she afterwards married was not at the time of the 
settlement “ her then intended husband,”—was held 
to be no fraud on him (/); and in Strathmore (Coun¬ 
tess) V. Bowes (m), whore the plaintiff, pending a 
treaty of marriage with A., made a settlement with 
his approbation, and a few days afterwards married 
B., who had no notice of the settlement, the settle¬ 
ment was held good against B.,—for it could bo no 

(/) Dewnea v. Jenninga, 32 Beav. 290. 

(51) UeweUi/n v. Cobhdd, i Sm. & Giff. 376. 

(A) Blanchet v. Foater, 2 Ves. Sr. 264. 

(i) Taylor v. Pugh, 1 Hare, 608. 

(A;) Wriglty v. Swainaon, 3 De G. & Sm. 458; Nelson v. Stocker, 

4 De G. & Jo. 458. 

{ 1 ) England v. Donona, 2 Beav. 531. 

(m) I L. 0 . 446. 
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Under very 
special circum¬ 
stances, such 
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still exist. 


fraud on him, his brief period of courtship not having 
commenced at date. Lastly, (7.) Where the hus¬ 
band has before marriage seduced the wife, and thus 
rendered retirement from the marriage on her part 
extremely inconvenient, a settlement of her property 
made by her before the marriage, although without 
her husband s knowledge, will be supported (n). 

Under the Married Women's Property Act, 1882, 
it is difiicult to see how any conveyance by a woman 
about to marry can now be considered fraudulent as 
against her husband, whether it be secret or not; 
for he has now no prospective or inchoate or other 
indefeasible right whatever to his wife's property; 
and therefore, however gross the fraud upon him, it 
would not, in general, bo a fraud producing damage, 
and fraud without damage is not any ground of 
action either at law or in equity. Still, if the wife 
should, before the marriage, contract with her hus¬ 
band to settle all her property in the usual way, 
and should clandestinely from her husband alienate, 
during the engagement which ripens in the marriage, 
a substantial portion of her property, and should 
alienate it otherwise than for its fair value, and 
thereby the property which she was entitled to at 
the date of the marriage was substantially dimin¬ 
ished, that would be a fraud on the marital rights 
as established by the pre-nuptial contract; in other 
words, such express contract would have the effect 
of reviving the contract which, prior to the Married 
Women's Property Act, 1882, would in such a case 
have been implied by law. 


(n) Taylor v. Pugh^ i Hare, 6o8. 
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CHAPTER XXII. 

INFANTS. 

(I.) The father is the guardian by nature and Guardian 
nurture of his children {scil. his legitimate children) 
during their infancy («); although, by the 36 Viet. Father, 
c. 12, the court may grant the custody of infants 
under the age of sixteen years to the mother, where 
that is for the benefit of the infant; and the mother Mother, 
is also the natural guardian of her own illegitimate 
children ( 5 ); also, the mother, if she survive the 
father, is, by the Guardianship of Infants Act, 1886 
(c), constituted the guardian of her children generally, 
being a joint guardian with the guardian (if any) 
appointed by the father; and in such latter case, the 
court may also associate one or more guardians with 
her (d). 

(2.) By the statute 12 Car. II. c. 24, the father, Teatamentary 
even though a minor, may by deed, and if not a 
mmor, may by deed or will, appoint a guardian for 
his children; and guardians so appointed are usually 
called testamentary guardians; and such testamentary 
guardians are trustees,—so that the Statute of Limi» 
tations is inapplicable to accounts as between them 
and their ward (e). And by the Guardianship of 


(a) Wdledey v. Beaufort, 2 Russ. 2i. 

[b) The Queen v. Nash, lo Q. R D. 454; Reg. v. Bamardo, 1891, 
I Q. B. 194; S. 0 . (sub nom. Bamardo v. itHugh)^ 1891, A. 0 . 388, 

(0) 49 & 50 Vlot. c. 27, 8. 2. 

(d) In re Scanlon, 40 Ch. Div. 20a 
(«) Mathew V. Brise, 14 Beav. 341. 
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nature and 
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(a.) Chancery 
Division. 


Infants Act, 1886, the mother may by deed or will 
appoint a guardian of her children after her own 
death and the death of the father, such guardian 
to act jointly with the guardian (if any) appointed 
by the father (/). 

(3.) The father may waive his natural rights of 
guardianship in favour of a stranger, whom he has 
permitted to put himself in loco 'parentis towards his 
child; therefore, when, under these circumstances, 
the stranger has provided for the maintenance and 
education of the child, and has appointed guardians, 
the father will be restrained in equity from asserting 
his parental rights, to the prejudice of his child's future 
interests (g). 

(4.) The court may appoint a guardian; and the 
jurisdiction of the court to appoint a guardian over 
infants is founded on the prerogative of the Crown, 
which is under a general duty, as parens patrice, to 
protect those who have no other lawful protector (h)] 
and the jurisdiction is exercised in Chancery, and is 
a branch of the general junsdiction originally confided 
in and delegated to that court, this jurisdiction not 
having belonged to the Lord Chancellor alone, as 
holder of the Great Seal and Keeper of the Royal 
conscience, but having been also exercisable by the 
Master of the Rolls; and from the decision of the 
Chancery an appeal lay and lies to the House of 
Lords, and not (as in the case of lunatics) to the 
Privy Council. And the Guardianship of Infants 
Act, 1886, in extension of the inherent and original 
jurisdiction of the court (i), has provided, that upon 


{/) In re Q -, 1892, I Ch. 292. 

(p) Andrews v. Salt, L. R. 8 Ch. App. 622 ; In re Agar-EUiSt 10 Oh. 
Div. 49; In re Clark, 21 Oh. Div. 817; In re Newton IrfarUSt 1896, 
I Ch. 740. 

{h) In re Johnsons Infants, 8 Ch. Div. i. 

[i) In re Magratks, 1893, i Oh. 143. 
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the removal by the court of any guardian from his 
office, whether such guardian be the testamentary 
guardian appointed by the father or the statutory 
guardian appointed by the mother, the court may 
(if for the welfare of the infant) appoint another 
guardian in the place of the guardian so removed. 
The Probate and Divorce Division of the court may 
also, under the Matrimonial Causes Acts, 1857-1859 
{k)y make an order as to the custody of children, 
during the whole peried of their minorities (/). 

If an action is commenced relative to an infant’s 
estate or person, the inhint, whether plaintiff or de¬ 
fendant, immediately thereupon becomes a ward of 
court (m); and where an order for maintenance has 
been made on summons at Chambers, the infant 
thereby also becomes a ward of court (?i); and 
similarly, upon an order for his custody made on 
petition under the Custody of Infants Act, 1873 
(36 & 37 Viet. c. 12) (o ); but if the child is an alien, 
none of these proceedings would suffice to constitute 
him or her a ward (p). Moreover, in all cases, the 
infant must (as an almost invariable rule) have 
property before he can bo made a ward of court; 
and this is not from any want of jurisdiction in the 
court, but because the court can exercise the juris¬ 
diction usefully, only where there is property which 
it can apply for the maintenance of the infant (q)‘, 
and where there is no property available, the law 
has made other provisions, of an effective kind. 


(k) 20 & 21 Viet. c. 85, 8. 35; 22 & 23 Vict c. 61, s. 4. 

{ 1 ) Thommtei v. Thomamt, 1894, P. 295. 

(w) Dt Pereda v. De Mancha^ 19 Ch. Div. 451. 

(n) In re Hodge'e Sddment, 3 K. & J. 213. 

(0) In re Taylor, 4 Ch. Div. 157. 

(p) Prom V. Cdlint, 25 Ch. Div. 56; In re Bourgeoite, 41 Ch. Div. 
31a 

(g) WdlesUy v, Beaufort, 2 Russ. 21; In re Spenoe, 2 Phil. 247; In 
re Magrathe, 1892, 2 Ch. 496. 


(ft.) Probate 
Division. 


Infant be¬ 
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When father 
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—(flk) Gene¬ 
rally; 


for the protection of children requiring to be 
protected (r). 

In general, parents are intrusted with the custody 
and education of their children, on the natural pre¬ 
sumption that the parents will take due care of their 
education, morals, and religion; but the court, if 
reasonably satisfied that the children are not being 
properly treated, will interfere even with the parents, 
upon the principle that 'preventing injustice is pre¬ 
ferable to publishing injustice (5). A strong case, 
however, must be made out before the court will 
interfere with a father’s guardianship; e.g., where the 
father is insolvent (^), or his character and conduct 
are such as are likely to contaminate the morals of 
his children (u), or where he is endangering their 
property or neglecting their education (^), or is 
guilty of ill-treatment and cruelty to them (a;), it is 
not even in these cases a matter of course to take 
the father’s guardianship away, but the danger to 
the children must be proximate and serious (y); 
but a divorced father may be declared unfit to con¬ 
tinue guardian of his children (2); and under the 
Custody of Children Act, 1891 {a), the court may 
refuse to order the production of the child, or the 
delivery up of the child, even to the parent, on the 
ground of the parent’s having deserted the child, or 
if he is otherwise unsuitable as a guardian of the child, 
or if it is for the benefit of the child that he should 
not be the guardian (6). Also, under the Guardian- 

(r) 52 & 53 Viet. c. 44; 57 & 58 Vict. c. 41. 

(«) In re Bcaant, 11 Ch. Div. 508 ; In re Newton Infants^ supra. 

{t) Kiffin V. Kijinf l P. W. 705. 

(tt) Shelley v. Westhrooke, Jac. 266 n. 

(r) Crtieze v. Hunter, 2 Cox, 242. 

(flc) Whitfidd V. Hales, 12 Ves. 492. 

iy) Ex parte Mountfard, 15 Ves. 445 ; In re Agar-EJlU, 24 Oh. Div. 
317 ; In re Elderton [InfanU), 25 Ch. Div. 220. 

(z) Skinner v. Skinntr, 13 P. Div. 90. 

(а) 54 Vict. c. 3, 88 . I, 3. 

(б) Beg, v. OyngaU, 1893, 2 Q. B. 232; In re Newton Infantt,%VL^n, 
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ship of Infants Act, 1886, the court, on being satis¬ 
fied that it is for the welfare of the infant, may, in 
its discretion, remove any testamentary or other 
guardian; and the court has, in fact, under the last- (h.) infavom 
mentioned Act, full power to override altogether, in 
favour of the mother^ the common law rights of the 
father in relation to the custody of his children (c). 

The guardian will be allowed to regulate the mode Guardian 
of, and to select the place for, the education of his andpiacTof 
ward; and the ward s obedience will be enforced by 0^ 

«/ hift wArci 

the court {d)\ and the court will, in general, aid 
guardians m obtaining possession of the persons of 
their wards when they are detained from them. 

And note, that the religious education of the ward 
must be according to the religion of the father 
(e\ unless the father has in his liftetime indicated 
otherwise (/), or has abdicated his right in that 
respect (g). 

If the guardian wishes to take his ward out of the when guar- 
jurisdiction of the court, and in some other cases 
where there is danger of injury to the ward’s person 
or property, the court will require security from 
the guardian before sanctioning his removal out of 
the jurisdiction (A); and the guardian undertakes 
also in general to bring the ward back again within 
the jurisdiction, if and whenever the court may 
require him to do so. 


(c) In re A. and B. {Infants), 1897, i Ch. 786. 

(d) Hall V. Hall, 3 Atk. 721; 0 -v. L -, 1891,3 Cb. 126. See 

Tremaines Case, i Str. 167, where, “being an infant, he went to Oxford, 
“ contrary to the orders of his guardian, who would have him go to 
“Cambridge, and the court sent a messenger to carry him from 
“ Oxford to Cambridge; and upon returning to Oxford, there went 
“ another, tam to carry him to Cambridge, quam to keep him there.” 

(e) In re Videt Nevin, 1891, 2 Oh. 299. 

(/) Andrews v. Salt, L. R. 8 Ch. App. 622. 

ig) In re Newton Infants, 1896, i Ob. 740. 

(A) Biggs v. Terry, i My. & Or. 675. 
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Guardians will not ordinarily be permitted to 
change the personal property of an infant into real 
property, or his real property into personalty; and 
this is, because such a conversion may affect not 
only the rights of the infant himself, but also, if he 
should die under age, the rights of his representa¬ 
tives; foi it must be remembered that before the 
Wills Act (I Viet. c. 26), an infant might have dis¬ 
posed of personal property before he attained the age 
of twenty-one, but could not have devised real pro¬ 
perty until he had attained that age (2); and such 
change, if it were permitted without restriction, might 
still, of course, affect the relative rights of the 
real and personal representatives of the infant. But 
guardians may, under peculiar circumstances, and 
where it is manifestly for the benefit of the infant 
{h\ change the nature of his estate,—as for necessary 
expenses, such as repairs (/); or by payment of a 
certain sum out of the personal estate of the infant, 
in pursuance of a condition imposed on the devise of 
real estate to him (?/?) , and the court will support their 
conduct if the act be such as the court would itself 
have done under the like circumstances by its own 
order {n). And although there is no equity in these 
cases of conversion between the representatives of the 
infant, nevertheless, it is the constant rule of courts 
of equity to hold lands purchased by the guardian 
with the infant’s personal estate, or with the rents 
and profits of his real estate, to be personalty and 
distributable as such; and, on the other hand, to 
treat real property turned into money (as, for ex¬ 
ample, timber cut down on an infant s fee-simple 
estate) as still retaining its original character of real 


(i) Sergeson v. Sealeyt 2 Atk. 413; Ware v. Pdhtll, ii Vea. 278. 
(k) Camden {Marquis) v. Murray, 16 Oh. Div, 161. 

(Z) Ex parte Orimstonet Amb. 708. 

[m) Vernon v. Vernon, I Ves. Jr. 456, 

(n) Exports Phillips, 19 Ves. 122. 
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estate,—but in each case, only in the event of the death 
of the infant before he arrives of age ; and when the 
court directs any such change of property, it directs 
the new investment to be in trust {fmt only in case the 
infant should die under twenty-one) for the benefit of 
those who would be entitled to it if it had remained 
in its original state (o). On the other hand, if the 
infant attains twenty-one, although he should die the 
next day, his representatives must take his property 
according to its actual condition at the time of the 
death of the once infant. The more usual course, 
however, is to raise the necessary moneys {e.g., for 
repairs) by mortgage, so as not to alter the character 
of the infant’s property {y). 

In the case of infants, whether male or female, Marriage of 
who are wards of court, it is necessary to apply to 
obtain the permission of the court before their consent of 

1 1 X 1 1 • • 11 1 court. 

marriage can take place (>i ), and this is so, although 
they have guardians, and even though their parents 
are living; and if a man should marry a female 
ward, or a woman should marry a male ward, without Conniving 
the consent and approbation of the court, he or she, ward^wiSit^ 
and all others concerned in aidin<^ and abetting the consent of 
act, will be guilty of contempt of court, and may be tempt, 
punished by imprisonment (?•); and their ignorance 
of the fact that the infant is a ward will not be suffi¬ 
cient to acquit them of contempt of court, although 
it may weigh in determining the severity of their 
punishment (s). With a view also to prevent the Guaidianmuat 
improper marriages of wards, the guardian on his fnlan7e?tbat 
appointment is generally required % the court to ^thout 
give a recognisance that the infant shall not marry consent. 


(o) Foster v. Poster, i Ch. Div. 588. 

(p) Jackson v. Talhot, 21 Ch. Div. 786. 

(7) Smith V. Smith, 3 Atk. 305. 

(r) Ex parte MitcheU, 2 Atk. 173. 

(a) More v. More, 2 Atk. 157 ; Herberts Case, 3 P. W. 116. 
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without the leave of the court,—so that if an infant 
should marry, though without the privity, knowledge, 
or neghgence of the guardian, yet the recognisance 
would in strictness be forfeited, whatever favour the 
court might, upon an application, think fit to extend 
to the guardian when ho should appear to have been 
r- in no active fault (t). Also, and with the same view, 
’ the court will, where there is reason to suspect an 
improper marriage being contemplated, not only by 
an injunction interdict the marriage, but also inter¬ 
dict communications between the ward and his or 
her professing admirer (u ), and if the guardian is 
suspected of any connivance, it will remove the infant 
from his care and custody, and commit the ward to 
the care of others (v). 

When a ward is about to marry, the court gene¬ 
rally refers it to Chambers,—to ascertain and report 
whether the match is a suitable one, and also what 
settlement ought to be niade, this reference being 
usually made upon petition (.7’). Whore a marriage 
has been actually celebrated without the sanction of 
the court, the court Avill compel a settlement of a 
suitable character,—and will for that purpose commit 
the husband for his contempt, and refuse to dis¬ 
charge him until he has made such a settlement 
upon the female ward as shall, under all the circum¬ 
stances, be deemed equitable and proper, the nature 
of the settlement depending, of course, in such a 
case, upon the fortune, position, and conduct of the 
husband, e.g., according as the parties are of about 
equal rank and fortune, or the husband s position is 
such as leads to a suspicion of mercenary motives 


(0 Eyre v. Counteu of Skafiabury, 2 L. C. 633. 
(m) Pearce v, CnUcf^dd, 14 Vea. 206, 

(v) Tomhes v, Elere, Dick, 88. 

(x) Leedi t. BarrwrdieUm^ 4 Sim. 538. 
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on his part {y). Also, under the Marriage Act, 4 settlement 
Geo. IV. c. 76, the guardian of any minor who has 
married without his consent may, on information 4 iv. 
filed, obtain a declaration of forfeiture against either 
party who has procured a solemiiisation of the 
marriage by falsely stating that such consent has 
been given, and the court will thereupon decree a 
settlement on the innocent party, and the issue of 
the marriage (2); and by the Infants’ Settlement 
Act, 1855 (18 & 19 Viet. c. 43), an infant, not being BindiMBettie- 
under twenty years of ago if a male, or seventeen Snu,*undCT 
years if a female, is enabled, with the approbation of * ^9 Vict 
the court, to be obtained on petition or summons, to 
make a binding settlement on marriage of his or her 
real and personal estate, whether in possession, re¬ 
version, remainder, or expectancy (a ),—scil as fully 
as if he or she were of full age, and not more fully 
Q )); and note, that it the person who was once a waiver by 
ward should have since come of age, and should be 
ready to waive his or her settlement, the court (if it 
can find any remaining ground for continuing to 
exercise its jurisdiction) will protect the w^ard against 
his or her own indiscretion, and the undue influence 
of the other party (c). 


A father, being bound to maintain his children. Father bound 
will not usually have any allowance out of their pro- ^^.“hiidron, 
perty for that purpose, not even out of a provision though there 

*•' iri .wa provision 

for their maintenance (d)\ but where the father is formain- 
not able to give his child an education suitable to the excep^when 
fortune which the child expects^ in that case mainte- 

-pover^. 


(y) FiM V. Moon, 7 De G. M. & 6. ^i. 

(r) In n Samfwn and Wall, 25 Ch. Div. 4S2; In re Phillips, 34 Oh. 
Div. 467. 

(а) iterrow v. Barrow, 4 K. A J. 418; Kingsman v. Kingman, 6 Q. 
B. D. 122 ; Ex parte Jones, 18 Ch. Div. 109. 

(б) Buehmaster v. Buckmaster, 25 Ch. Div. 21; S. C. (sub nom. Seaton 
V. Seaton), 13 App. Oa. 61; AeiyA v. Leigh, 40 Ch. Div. 29a 

(c) Long v. Long, 2 Sim. ft, St. 119. 

(a) Meacher v. Young, 2 My. k K. 49a 
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k 46 Vict. 

0. 75 . 


When father 
is entitled to 
an allowance. 


How allow¬ 
ance is regu¬ 
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nance will be allowed (e), A wife was formerly under 
no legal obligation to maintain her children (/); 
but under the Married Womens Property Act, 1870 
(g), and under the Married Women’s Property Act, 
1882 (h), if possessed of separate property, she was 
and is rendered liable to contribute to their main¬ 
tenance to a limited extent,—but only in case the 
husband was and is unable to maintain them (i). 
Also, if there is a contract on marriage amounting to 
a trust, that a particular property shall be applied 
for the maintenance and education of the children, 
that property must be applied accordingly, without 
reference to the ability or inability of the father to 
maintain and educate them (k). In case the father 
should apply the child’s property towards its main¬ 
tenance, under circumstances in which he would not 
have been allowed anything for maintenance, he may 
be ordered to refund ( 1 ); and on the other hand, 
when he has applied his own property for his child’s 
maintenance under circumstances in which he would 
have been allowed something for that purpose, he 
will receive a sum in respect of such past mainte¬ 
nance (in). In allowing maintenance for an infant, 
regard will be had (as in the case of lunatics) to the 
state and condition of the infant’s family; and where 
there are younger children,—especially if they are 
numerous and totally destitute,—the court will make 
a liberal allowance to the eldest son, that he may be 
the better able to maintain his brothers and sisters, 
and so derive a greater benefit himself from their 


{e) BavelocJc v. Jlavdock, 17 Ch. Div. 807 ; In re Colgate Infants^ 
19 Ch. Div. 305 ; Henderson-Roe v. ifttchins, 42 Ch. Div. 306. 

if) Hodgens v. Hodgens, 4 C. & F. 323. 

ig) 33 & 34 Vict. c. 93, 8. 14. 

{h) 45 & 46 Vict, c. 75. * 

{i) Bryant v. HicUey, 1894, i Ch. 324. 

(k) Thom'pson v. Griffin^ I Cr. & Ph. 320. 

(l) WUion V. Turner, 22 Ch. Div. 521. 

{m) Welch V. Chaimdl, 26 Ch. Div. 58. 
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society {n ); and a liberal allowance will also some¬ 
times be made for infants, in order to relieve or 
assist their parents when in distressed circumstances 
(0); and note, that, in all these cases, it is the infant s 
benefit which is considered, although the benefit he 
may derive is indirect {p). On an application by or Past mam- 
on behalf of an infant for maintenance, the court has ^hargroiT 
iurisdiction without suit to charge the expenses of real estate 

, -11 infant for. 

his past maintenance (together with the cost ot the 
application) on the corpiis of a freehold estate to 
which he is entitled in fee-simple (7),—such charge 
being in the nature of a judgment for tlie necessaries 
supplied, followed up by execution against the in¬ 
fant’s real estate; and, apparently, it is only where 
such judgment and execution uould be obtainable, 
that such a charge can be made (/•)• When a testator Maintenance, 
leaves property of considerable value, to be accumu- not given, out 
lated for twenty-one years or any specified number prjfits^rected 
of years, and directs the accumulations to be laid ^0^ ^ 
out in the purchase of land, to be held in trust for 
the fiither of certain infants for his life, and after¬ 
wards for the eldest son for life, and the first 
and other sons of such eldest son in tail, and so 
on, if the father of the infants is possessed of a 
moderate income only, which is insufficient for the 
maintenance and education of his sons to fit them 
for the prospective positions in life which by reason 
of the testator’s deferred boimty they will fill, the 
court will (notwithstanding the express trust for 
accumulation) allow to the father an immediate pre¬ 
sent allowance for the maintenance and general 


(n) Bradshaw v. Bradshau\ i J. & W. 647. 

(0) Brown v. SmitK 10 Ch. Div. 377 ; In re Ropers Trusts, li Ch. 
Div. 272. , 

(p) Barms v. Ross, 1896, A. C. 625. 

(q) Fentiman v. Fentiman, 13 Sun. 171 ; In re Howarths, L. R, 8 
Ch. App. 415. 

(r) In re Hamilton, 31 Ch. Div. 291 ; Cadman v. Cadman, 33 Ch. 
Div. 397. 



482 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


Accumulation 
of income,— 
trust for, 
not readily 
inteifered 
with 


benefit of the infants (.s). Similarly, when a testator 
directed the income of his real and personal estate 
to be accumulated for twenty-one years, and gave 
the accumulated estates to his sister for life, with 
successive remainders to her three sons and their 
respective children, the court directed a present 
annual sum to be paid to the sister out of the in¬ 
come of the personal estate for the maintenance and 
education of her throe sons (/). But in all cases, the 
court requires to be satistied, that there are special 
circumstances justifying it in practically setting 
aside (pro tanto) the trust for accumulation; and in 
the absence of such special circumstances, it will not 
interfere with that trust, notwithstanding it may 
be capricious and apparently hurtful to the person 
entitled, subject thereto, to the estate and the ac¬ 
cumulations (u). 

(«} Jfiivtlock \ Jl'lvdod, 17 (’h Jnv. 807. 

{t) CdluiH V. Collins, 32 Ch Div. 220. 

(ft) Hunt V. Puiry, 32 Ch. Du. 383. 
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CHAPTER XXIII. 

LUNATICS, IDIOTS, AND PERSONS OV UNSOUND MIND. 

Unsoundness of mind, of itself, gives the Court of Unsoundness 
Chancery no jurisdiction, not being like infancy in g[ound^for 
that respect. The Court of Chancery is by law the 
guardian of infants, whom (as we have seen) it makes 
its Avards; but it is not the curator of the person or 
of the estate of a person nu/i comitos mentis; and if 
the Court of Chancery in any case entertains pro¬ 
ceedings affecting a person imn comjMjs mentis, it as¬ 
sumes the jurisdiction upon some ground independent 
of the unsoundness of mind,—that is to say, upon 
such or the like grounds as it would think sufficient 
at the suit of the person himself if of sound mind, 
e.g., upon the ground of a trust, or of a partnership, 
or such like (ct). The Court of Chancery, as we The junsdic- 
saw in Part L, Chapter i., of this treatise, originated, [heElSequer 
as a permanent tribunal in 22 Ed^vard III.; but 
long before that date, the jurisdiction in Lunacy 
was already in existence, the jurisdiction being vested 
in the Court of Exchequer (&), the court which 
had special care of the Crown s prerogative in the because a . 
matter of revenue, of which lunacy and idiocy were rerenue^^ 
sources. This prerogative of the Crown Avas subse¬ 
quently defined in the Statute of Prerogatives (c), 
the 9th chapter of that statute relating to idiots, 


(а) Beall v. Smith, L. R. 9 Ch. App. 85 ; In re Edwards, 10 Ch. Div. 
605 ; fn re Bligh, 12 Ch. Div. 364. 

(б) Mem. Scacc. Trin. 19 Edw. I. 

(0) 17 Edw. II. 
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jurisdiction in 
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Chancellor. 


Lords Justices 
in Chancery, 
concurrently 
i»ith, and in 
aid of, Lord 
Chancellor, 
acquired the 
jurisdiction, 
and now exer¬ 
cise it. 


and the i oth chapter relating to lunatics; and 
under these two chapters of that statute, the Crown 
acquired (in effect) the management of the estates 
of idiots and of lunatics.—subject to the duty of 
maintaining the idiot or lunatic, as the case might 
be, during all the period of the mental incapacity, 
and rendering up the same estates to the repre¬ 
sentatives of the idiot upon his death, and to the 
lunatic himself (upon his recovery), or to his repre¬ 
sentatives in like manner upon his death. The 
jurisdiction of the Court of Exchequer in Lunacy 
was, however, very early superseded. and the juris¬ 
diction was subsequently vested in divers courts and 
in divers officials, not prolitable to specify here; and 
eventually the practice became a constant one, for 
the Crown to delegate the care and custody of luna¬ 
tics and of their estates to the Lord Chancellor, not 
as being the President of the Court of Chancery, but 
as being an executive officer of the highest stand¬ 
ing in the realm, and enjoying the most intimate 
personal relations with the Crown; but the fact 
(although an accident) that he was also a great judi¬ 
cial officer and competent as an adviser in matters 
of law and equity, was a reason (not without weight) 
which helped to permanently fix the jurisdiction in 
Lunacy in the President of the Chancery Court; ^nd 
the convenience of the conjunction is in many ways 
felt at the present day. Shortly after the appoint¬ 
ment of the Lords Justices in 1851 (d), as a court of 
appeal in Chancery, with all the original and other 
jurisdiction of the Lord Chancellor in the Court of 
Chancery (s. 5), a warrant was made out to each of 
them under the Queen’s sign-manual, intrusting them 
with the care and custody of lunatics; and under 
the Lunacy Regulation Act, 1853 (^)> the jurisdiction 


(d) 14 & 15 Viet. c. 83. 
(tf) 16 & 17 Viet. c. 70. 
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of the Lords Justices in Lunacy was continued,—con¬ 
currently with that of the Lord Chancellor; and 
upon the coming into operation of the Judicature 
Acts, 1873-75, when the Lords Justices became a 
mere limb of the new Court of Appeal, and were 
therefore indirectly deprived of all original juris¬ 
diction in the Chancery Division of the High Court, 
they were appointed, by virtue of section 51 of the 
Judicature Act, i<S73, additional judges of the High 
Court of Justice, for the purpose of more effectively 
exercising their jurisdiction in Lunacy {/),—so as to 
possess and be able to exercise all that original juris¬ 
diction of Chancery that was ancillary to the jurisdic¬ 
tion in Lunacy (y); and this jurisdiction of the Lords 
Justices is continued under the Lunacy Act, 1890 
(h), and their powers of management and administra¬ 
tion are thereby extended: but the jurisdiction in 
Lunacy still remains a distinct and peculiar juris¬ 
diction, from which therefore, as heretofore, the 
appeal lies, not to the House of Lords (as it would 
from Chancery proper), but to the Judicial Committee 
of Her Majesty’s Privy Council (i). 

The recent case of Beall v. Sm ith (k) affords a Beall v. Smith, 
striking illustration of the several jurisdictions in 
Chancery and in Lunacy. There the plaintiff having Chancery 

1 • 1 1 Ml • 1 ° would be a 

become of unsound mind, a bill in Chancery was contempt on 
filed in his name by a next friend for the purpose 
of winding up the business in which he had been 
engaged; and a receiver was appointed, and a decree 
made for accounts,—the plaintiff s family not being 
consulted either in the institution of the suit, or in 


(/) Re Lamotte^ 4 Ch. Div. 325 ; In rc Blake, VV, N. 1S95, p. 51. 

{g) In re TcUt, 20 Ch. Div. 135 ; Inre iraison, 19 Ch. Div. 384 ; In 
re Platt, 36 Ch. Div, 410. * 

(A) 53 Vict. c. 5,88. 108-149. 

(1) urosvenor v. Drax, 2 Knapp. 82; In re Catheart, 1893, i Ch. 
466; and consider In re Spurrier's Settlement, 1897, i Ch. 453. 

{k) L. R. 9 Ch. App. 85. 
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its subsequent prosecution. The accounts were duly 
taken; and, on further consideration, the costs were 
taxed and paid. Pending the suit, application was 
made in Lunacy; and a committee having been 
appointed of the lunatic s estate, the Lords Justices, 
on application of the committee, ordered that all the 
Proceedings in proceedings in the suit subsequent to the appoint- 
sequenttothe mcnt of tlic receiver should be set aside, and that 
lunacy. thereof should be paid by the plaintiif’s 

solicitor,—on the ground that the proceedings were 
a contempt of the Lunacy jurisdiction; and it was 
stated, that the committee appointed over the person 
and estate of a lunatic is only an officer of the Court 
of Lunacy, the delegate of the Crown’s prerogative; 
and because the Crown, by its proper tribunal, had 
the lunatic and all his affairs under its exclusive 
care and protection, therefore the power of any other 
person, without lirst obtaining the leave of the Court 
in Lunacy, to commence or to prosecute any pro¬ 
ceedings for the lunatic’s protection, was taken away. 
And here we may observe, that a solicitor may law¬ 
fully enough commence an action on behalf of a 
person whom he believes to be sane, although an 
inquiry is pending regarding the plaintiff’s state of 
mind (/); but once the lunacy is found, or once 
there is a constat that the intending plaintiff is 
insane, he may not do so; but application may at 
all times be made to the Court in Lunacy by the 
lunatic’s committee for the court’s sanction as to 
anything that may require to be done, and the 
Court in Lunacy may direct proceedings in the 
High Court {m ); and for the better guidance of 
Lunacy Act, the Committee, the Lunacy Act, 1890 (n), repeal- 
tiowTud mn- re-enacting with amendments the like pro- 

visions contained in the Lunacy Regulation Act, 


(i) /n re George Armttrong Sons, 1896, i Ch. 536. 

(m) In re Binchliffe, W. N. 1895, P* M 7 ' 

(n) 53 Viet. c. 5. 
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1853, before mentioned, in its i i6th and following 
sections, contains various directions and authorities 
to the committee regarding the management and 
administration of the lunatic’s estate (0) , and when 
these directions and authorities do not suffice, the 
Court in Lunacy will make a special direction or 
confer a specific authority {p). Also, where the 
entire estate of the lunatic is under ;^2000 in value, 
or the income thereof does not exceed ;£’ioo per 
annum (</), the jurisdiction in Lunacy is summary (r); 
but a certificate of the fitness of the proposed com¬ 
mittee must in all cases be produced (s). 


Regarding the maintenance and support of the Lunatic's 
lunatic, the court follows the law in holding the 
lunatic’s estate to be liable for necessaries supplied 
to him, (C; and, in fact, charging orders against his 
estate may be obtained on judgments against the 
lunatic {u). But the court exercises also a very wide 
exclusive jurisdiction of its own; and in the exercise 
of its exclusive jurisdiction, the court acts very much 
according to its own discretion, having regard to the 
magnitude of the estate and to the position and 
necessities of the lunatic (r); and the rights of the Rights of his 
lunatic’s creditors are subordinated to the needs of 
the lunatic (x ); and if the lunatic is, ep., a bankrupt, 
the title of the trustee in his bankruptcy is a title 

(0) In re Meares, lo Ch. Div 552. 

(p) In re Ray, 1896, l Ch. 468. 

(9) Lunacy Singulation Act, 1882 {45 & 46 Vict. c. 82), In re Lees, 

26 Ch. Div. 496. 

(r) Re Fair^tk, 13 Ch. Div. 307. 

(«) In re BnUte, 17 Ch. Div. 775 

(<) Rhodet V. Rhodes, 44 Ch. Div. 94. 

(m) Home v. Fountain, 23 Q. B. D. 264; In re Learesky, 1891, 2 Ch. 

I; Lunacy Act, 1890 (53 Vict. c. 5), ?. 117. 

(1;) In re Tuer's Trusts, 3a Ch. Div. 39; 53 Vict. c. 5, s. 116, sub- 
sect. 4. In one case {In re Whitaker, ii Ch. Div. 119), the eourt 
sanctioned (with the consent of the lunatic’s next of kin) the payment 
of the lunatic’s debt of honour, 

(at) In re PlenderMth, 1893, 3 Ch. 332; In re Winkle, 1894, 2 Ch. 

5 * 9 - 
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which is subject to the lunatic’s maintenance, &c., 
being first duly provided for out of his property 
{y\ —except as regards such (if any) portions of 
the property as have already come to the hands or 
into the actual possession of the bankruptcy trustee 
(z). Also, in the case of lunatics (as in the case of 
infants), the court will (and not unfreqiiently docs) 
make an allowance designed to benefit directly the 
near relatives of the lunatic, and in that way in¬ 
directly (by their society and otherwise) benefiting 
the lunatic himself (a ); but the court is very chary 
of increasing this allowance, and even of making it 
in the first instance {b) ; and in one case, where a 
lunatic advanced in years was tenant for life with 
the remainder in tail to his nephew, the court, upon 
the nephews petition, directed an allowance of X500 
per annum to be made to him out of the surplus 
income of the lunatic, after providing for the 
lunatics maintenance,—but upon the terms of the 
petitioner charging the estate with the repayment 
of the sums received, the Lords Justices, as pro¬ 
tectors of the settlement, consenting to the estate- 
tail bemg barred to the extent of letting in such 
charge (c). 

In the case of a lunatic, the court will not gene¬ 
rally alter the state of the lunatic’s property,—so as to 
affect the rights of his representatives, unless where 
it is for the benefit of the lunatic himself. “The 
“general object of attention in the administration 
“ is solely and entirely the interest of the lunatic him- 
“ self without looking to the interests of those who 
“upon his death may have an eventual right of 


(y) In re Farnham, 18951, 2 Ch. 799. 

(2) In re Farnham, 1896, l Ch. 836. 

(а) In re Weaver, 21 Ch. Div. 615 ; In re Pink, 23 Ch. Div 577. 

(б) In re Darling, 39 Ch. Div. 208. 

(c) In re Sparrow, 20 Ch. Div. 320. 
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“ succession. Accordingly, in such a case, where Hi« represeu- 
“ the conversion is made by the direction of a court the frDd‘^in\he 
“ of competent jurisdiction in lunacy, as there are no character m 
“ equities between the heir and the next ot km, they actu tiiy 
“ will take the properties to which they are respec- 
“ tively entitled according to tlie actual character in 
“ which they find them ” (d). But, as a general rule, 
where the court makes an actual conversion of the liut the ordp 
lunatic s estate, it will preserve the original character 
of the property, and will provide (e.//., in partition 
actions) that the proceeds ot sale shall be settled repreaen- 
subject to the same uses as the land of the lunatic 
before sale (<;), also, in barring the estate-tail of the 
lunatic, the court will so exercise its power in that 
behalf as not to affect the rights of the remainder¬ 
men if) ; and in enfranchising copyholds of the 
lunatic, it will not affect his customary heir (y). 

The Chancery Division has no original or inherent Junadiction 
jurisdiction to give directions as to the maintenance over lunatic’ 
of a person of unsound mind not so found (/D,—unless 
where there are trusts to execute, or the fund is paid 
into court (i); the court will, nevertheless, in the 
case of any lunatic who ejj. is lawfully detained as 
such (k), although lie has not been found a lunatic, 
recognise and affirm the position of one assuming to Allowance for 
act as the guardian of such a lunatic, and will direct 
payment out to him of a fund in court belonging to the 
lunatic,—upon his undertaking to apply the income 


(d) Ex parte Philips, 19 Ves. 118 ; Freer v. Freer, 22 Ch. Div. 622; 
In re Tugwell, 27 Ch. Div. 309. 

(<) LiUingston v. Pares, 12 Ch. Div. 333; In re Barker, 17 Ch. Div. 
241 ; Att.-Qei\. v. Aileshury {Marquis), 12 App. Ca. 672. 

(/) In re Fox, 33 Ch. Div. 37. 

(g') In re Ryder, 20 Ch. Div. 514; In re Harking, 37 Ch. Div. 310; 
53 Viet, c, 5,8. 123 ; also James v. DichmFm, 1897, 2 Ch. 509. 

{h) Vane v. Vane, 2 Ch. Div. 124 ; In re Bhgh, 12 Ch. Div. 364; 
Idiots Act, 1886 (49 A $0 Vict. c. 25). 

(i) In re Pagani, 1892, I Ch. 236. 

{k) In re Wiih’ns, 1^6, 2 Ch. 336. 
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thereof for the maintenance of the lunatic (/); and 
the capital itself will in a proper case be directed to 
be so applied (m ); and in a partition action, such a 
lunatic may sue by his next friend (n). In all these 
cases, and especially since the Lunacy Act, 1890, it 
is preferable to proceed before the Masters in Lunacy, 
the 116th and followinj^ sections of that Act giving 
many facilities for the management and administra¬ 
tion of the property of this class of lunatics, including 
the exercise of his power to lease under the Settled 
Land Act, 1882 (e), but if it is desired that a lunatic 
not so found should exercise, as tenant for life of 
lands, the power of sale given to him by that Act, 
the Court of Lunacy cannot give its sanction to that, 
—unless the lunatic is tirst found a lunatic in the 
ordinary way {p ); or unless the power of sale, or of 
consenting to the sale, is contained in the settlement 
itself (q). And note, that the creditors of a lunatic 
not so found cannot get paid out of his estate to the 
prejudice of his being properly provided for,—^just as 
(we have seen) is the case with lunatics who have 
been so found ; but upon the lunatic s death, the 
. guardians of the union which was chargeable for his 
maintenance and which has maintained him, will be 
entitled to prove as creditors for the cost of such 
maintenance, in a creditor s action instituted in the 
Chancery Division for the administration of the 
lunatic s estate (r)—the relief being limited to six 
years’ arrears (5) ; and even in the lifetime of the 


(^) In re Brandon^ 13 Ch. Div. 773. 

[m) In re Tuer, 32 Ch. Div. 39. 

(n) Halfhide v. Bobinson, L. R. 9 Ch. App. 373; Porter v. PwieVy 
37 Ch. Div. 420. 

( 0 ) In re Salty 1896, I Ch. 117. 

ip) Re Martha Baggt, 1894, 2 Ch. 416 n. 

(9^ Re X.y 1894, 2 Ch. 415. 

(r) In re Webster, 27 Ch. Div. 710. 

{«) EgyUton v. Newheym, 36 Ch. Div, 477. 
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lunatic, those guardians may obtain a magistrate’s the lunatic’s 
order, giving them the means of enforcing payment 
out of the lunatic s estate,—but not so as to inter¬ 
fere with the possession of the receiver in Lunacy 
(if any) (0. 

(t) 53 Vict. c 5, 8. 299; JVinUe v Batlei/, 1897, I Cb. 123. 
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PART III. 

THE ORIGINALLY CONCURRENT 
JURISDICTION 


Origin of con¬ 
current juris¬ 
diction. 


Concurrent 
jurisdiction 
extended to 
cases where 
there was not 
a plain, ade¬ 
quate, and 
complete 
remedy at law. 


The concurrent jurisdiction of courts of equity had 
its origin in this way,—Either the courts of law, 
although they had a general jurisdiction in the 
matter, could not give adequate, specific, or perfect 
relief, or, under the actual circumstances of the 
case, they could not give any relief at all. Thus, it 
often happened, r.y., that a simple judgment for the 
plaintiff or for the defendant did not meet the full 
merits and exigencies of the case, although a decree 
meeting all the circumstances of the case was indis¬ 
pensable to complete distributive justice; or the 
subject sought could only be effectively obtained, 
e.g., by a perpetual injunction to restrain trespasses, 
nuisances, waste, or the like. And accordingly, the 
concurrent jurisdiction extended to all cases of legal 
rights, where there was not, under the circumstances, 
an adequate or an applicable remedy at law; and 
although, at the present day, the jurisdictions at law 
and in equity are throughout concurrent, still in all 
those cases in which the equity jurisdiction would, 
prior to that fusion, Jiavo been the preferable juris¬ 
diction to sue under, in all those cases the Chancery 
Division is and remains the more appropriate juris¬ 
diction ; and within this concurrent jurisdiction, fall 
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the two following groups of cases, namely—( i .) Cases Diviiion of the 
in which the ground of action itself constitutes the 
foundation for the jurisdiction,—being cases of acci¬ 
dent, mistake, or fraud, and (2.) Cases in which 
the peculiar remedy constitutes the ground of the 
jurisdiction,—being cases of partnership, account, spe¬ 
cific performance, injunction, and the like. and we 
shall consider each of these grou])S in their order. 
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CHAPTER I. 

ACCIDENT. 


Accident,— 
true meaning 
of, in equity. 


To give equity 
jurisdiction, 
there must be 
no complete 
legal remedy, 
and the party 
must have a 
conscientious 
title to relief. 


The term “ accident ” doe.s not in equity signify some 
casualty, ms major, or irresistible force,—but signifies 
some unforeseen event, lo.ss, or omission which is not 
the result of negligence or misconduct in the party; 
c,g., if an annuity has been directed by a will to be 
secured by the purchase of stock, and an invest¬ 
ment sufficient at the time for the purpose has been 
made, but the stock is afterwards reduced by Act of 
Parliament,—whereby the investment becomes insuf¬ 
ficient,—in such a case, equity relieves the executor 
from all liability on that account (a), although the court 
may, in a proper ca.se, decree the residuary legatees 
to make up the deticiency (6). It is not, however, in 
every case of accident that equity will interfere (c). 
for it is certain, tliat in some cases of accidents courts 
of law can, and always could, afford adequate relief,— 
as in cases of wrong payments, deaths which make 
it impossible to perfonn a condition literally, and a 
multitude of other contingencies, and the first ques¬ 
tion therefore always is, whether there is and always 
has been an adequate legal remedy ? But although 
the law now frequently interposes to grant a remedy 
where it would formerly not have done so, and the 
Legislature, by express enactment, has in certain 


(a) Davut v. Wattkr, i Sim. & St. 463 , May v. Bennet, I Russ. 
370 ; St. 93 ; National Debt (Conversion) Act, 1888 (51 Viet. c. 2), ss. 
20, 27. 

{b) Pack V. Darby, W. N, 1895, p, ^23. 

{c) Whitfield V. Paumt, I Ves. Sr. 392. 
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Other cases now conferred on courts of law all the 
remedial powers of courts of equity (d), still the rule 
is well established, that, if courts of equity originally Courts of 
exercised the jurisdiction, they have not lost that f 
jurisdiction merely by the common law courts having [^nsdiction 

“ because the 

had It subsequently conferred upon them,—“ It does common law 
“ not follow, because the courts of law will give relief, sX^uentiy 
“ that this court loses the concurrent jurisdiction 
“ which it always had ” (c). Accordingly, the cases 
in which relief in equity against accident will be 
given are,—either (i.) Cases of lost and destroyed Three groups 
documents; or (2.) Cases of the imperfect execution ^h^^eq^ty 
of powers, or (3.) Cases of erroneous P^y^^^^^ts; 
and wc will considrr each of these three groups dent 
of cases in their (‘rder. 

Until a recent period, the doctrine prevailed, that First group 
there could be no remedy on a lod bond in a court Lrand"” 
of common law, because there could be no i)rofcrt or jocuments 
production •of the instrument in court, in order that 
the defendant might demand imer of it—that is, that 
it should be produced and read in open court (/); 
but now the courts of law dispense with the profai, 
if an allegation of loss, by time and acciden^ is stated 
in the declaration (y); that circumstance, however, is 
not permitted in the slightest degree to change the 
course in equity (/t); for independently of the old Equity c&n 
impossibility of making profcrt, there was another by^re^mrT^ 
good reason for the interference of equity ,—soil that “bich acoSt 
court alone could give a complete remedy, with all of law cannot 
the lit limitations which justice required, by granting couWnotda 
relief only upon the condition that the plaintiff who 
sought its aid should give a sufficient and suitable 


[d) 55 & 56 Viet. c. 39, 8. 7 (lost scrip). 

(e) Atkinson v. Leonaid^ 3 Bro. C. C. 222. * 

{/) Walmley v. Child, i Vea. Sr. 344. 

((7) Read v. Broohnan, 3 Tr. 151 ; Buffiehl v. Elwes, i Bligh, N. S 
♦ 3 - 

(A) Kemp v. Pryor, 7 Ves. 246, 250. 
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Where dis- 
coveiy only is 
sought, no 
affidavit neces 
sary; but if 
relief also is 
asked for, 
affidavit is 
necessary. 


Affidavit now 
necessary in 
all cases. 


(2.) Title-deeds 
being lost 
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bond of indemnity (i)- There used also formerly to 
be an important distinction of procedure, between 
• cases where a plaintitf, alleging the loss of a bond, 
sought discovery merely, and cases where he played 
also for relief; for where discovery only, and not 
reliet, Avas the object of the bill, there equity would 
grant the discovery Avithout any affidavit of the loss, 
and Avithout recpiiring an indemnity, but equity en¬ 
tertained a suit for relief, as distinct from discovery, 
only upon the plaintiff making an affidavit of the 
loss and also offering to execute an indemnity, the 
affidavit being recpurcd to prevent abuse of the 
process of the court {k), and at the present day, 
the action being noAv ahvays for relief, the affidavit 
of s and a sufficient indemnity is in all cases 
required. 

As regards lost title-deeds, the loss Avas not of 
itself a ground to come into a court of equity for 
relief, for if there Avas no more in the ca'se, a court 
of laAv might have afforded relief by admitting evi¬ 
dence of the loss, just as a court of equity Avould 
do (/),—and upon proof of such loss, by receiAung 
secondary evidence of the contents of the deeds, and 
(if necessary) of their validity also. To enable the 
party, therefore, in case of a lost title-deed, to come 
into equity for relief, he must have established that 
there was no remedy at all at law, or no remedy 
which Avas adequate and adapted to the circum¬ 
stances of his case, r.y., he might have come into 
equity when a title-deed either had been destroyed, 
or else (he knew not which) concealed, by the de¬ 
fendant ; for, in that case, a court of equity would 
have decreed, and a court of laAv could not have 


(i) Ex parte Greenaway^ 6 Vei. 812 ; England v, Tredegar, L. R. I 
Eq. 622. 

{k) Walmdey v. Child, I Ves. Sr. 334. 

[ 1 ) Whitjidd V. Faustet, 1 Ves. Sr. 392. 
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decreed, that the plaintiff should hold and enjoy the 
land until the defendant should produce the deed or 
admit its destruction (m). So, if a deed concerning 
land was lost, and the party in possession prayed 
discovery, and to be established in his possession 
under it, equity would relieve,—for no remedy in such 
a case lay at law (?i). and even where the plaintiff 
was out of possession, there were cases in which 
equity would have interfered upon lost or suppressed 
title-deeds, and would have decreed possession to the 
plaintiff,—but in all such cases there must have been 
other equities calling for the interference of the 
court (o). And, generally, the bill must always have 
laid some ground besides the mere loss of a title- 
deed, or other scaled instrument, to justify a prayer 
for relief,— e/j, that the loss obstructed the right of 
the plaintiff at law, or left him exposed to undue 
perils in the future assertion of such right; and the 
like special ground would still be necessary in such 
cases, and for obvious reasons, to found the equity 
jurisdiction. 

With reference to Lost bills of exchange and other (3 ) Negotiable 
negotiable instruments, it was, after som<^ conflict of ISng io»t. 
authority, decided, that if a bill, note, or cheque,— 
negotiable either by indorsement and deliver), or by 
delivery only,—was lost, no action would lie at the 
suit of the loser against any one of the parties to 
the instrument, either on the bill or note itself, or 
on the consideration (/)); and the law was the same, 
though the bill had never been endorsed (q). In 
this case, therefore, the proper remedy was in equity, 
not only on the ground of there being no remedy 


(m) WhUJidd v. Faumt, supra 

(n) DaJUUm v. Coatwiortk^ I P. Wins. 731. 

(0) Dormer v. Forteecue^ 3 Atk. 132. 

(p) Hansard v. Jtobimon, 7 B. A C. 90; Crow v. Clay, 9 Exch. 604, 
{q) Ramus v. Crowe, 1 Exch. 167. 



493 THE ORIGINALLY CONCURRENT JURISDICTION. 

at law, but also on account of the power equity 
possessed of compelling the plaintiff to give a proper 
indemnity to the defendant. And the jurisdiction 
of equity over such cases of lost bills was not taken 
away by the 17 & 18 Viet. c. 125,. s. 87, which 
enacted, that in case of any action founded upon a 
bill of exchange or other negotiable instrument, the 
court of common law should have power to order 
tho-t the loss of such instrument should not be set 
up, provided an indemnity was given to the satis¬ 
faction of the court against the claims of any other 
person upon such negotiable instrument (r). And 
as regards actions of this sort, whether in equity or 
at law, it appears that, in the general case at least, 
the plaintiff ought before action brought to offer to the 
defendant a sufficient indemnity,—because his right 
to sue is not in fact complete until such offer has 
been made, or at all events his neglect to make such 
prior offer may be made a ground for depriving him of 
(4) Non-nego- the costs of the action. But it seems to have been 
ments being doubtful, whether or not, if a bill or note Twt negotialk 
be lost, an action would lie at law on the bill, or (fail¬ 
ing that) on the consideration; in equity, however, 
such a security may be assigned, and therefore an 
indemnity would be justly demandable, and this 
gives to equity sufficient ground for assuming the 
jurisdiction. And now, as regards bills and notes 
(and apparently whether negotiable or not), the 
Bills of Bills of Exchange Act, 1882 (s), has provided, that 
in case of the loss of a bill before same is overdue, 
person who was, or who (but for such loss) would 
bills and notes, be, the holder of the bill may have from the drawer 
another bill of the same tenor, upon giving the usual 
indemnity; also, that in any action on the lost bill, 
the court may, on a^sufficient indemnity being given, 
order that the loss of the bill shall not be set up. 


(r) King v. Zimmerrmn, L. R, 6 C. P. 466. 
{«) 45 & 46 Viet. c. 61, 80. 69, 70. 
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As to DESTROYED negoticthle instruments, the weight (5.) Negotiable 
of authority seems to support the conclusion, that at JegotSie 
common law, by the custom of merchants, the holder jnstrnmentg 
suing on the bill or note must, on payment, deliver strayed, 
up the bill or note, and cannot recover unless he do 
so, and he cannot do so when the instrument has 
been destroyed; but that he may in such a case 
recover on the original consideration, and that is 
enough ( 0 ; and in the case of Wiight v. Maidstone 
{%), Wood, V.C., held, that courts of equity have 
never acquired jurisdiction to give relief on account 
of the destruction of a bill of exchange, because there 
was a complete remedy in such cases at law. With 
regard to destroyed non-negotiahle instruments, the 
rule is the same as for negotiable instruments when 
destroyed. And, apparently also, in the case of 
destroyed bonds, when the destruction has been (5a) Bonds, 
accidental, relief may be had, not indeed by revert- 
ing to and suing on the original consideration (for 
that is merged and gone), but by suing on the bond 
itself, the court, on proof of the destruction of the 
bond and that the destruction was accidental, making 
an order that the defendant shall not be at liberty 
to set up the fact of the destruction in his defence. 

It is a general rule, that the non-eucution of a Second group 
mere power will not be aided in equity (v) ; but the (‘i.)*D?fwtiv6 
rule is different, where there is a defective execution «^«cutioo of 

C 1 . • 1 <. -1 -1 powora, l>eing 

ot a power, resulting either from accident, mistake, powers simply, 
or both; and equity in such cases will relieve against 
the defective execution, but will relieve only in 
favour of certain persons who are regarded by a 
court of equity with peculiar favour,—as (i) A pur¬ 
chaser {x), which term includes a mortgagee and a 

(0 Hansard v. Jtobinson, 7 B. & C. 95. 

(«) I K. & J. 708. 

(v) Arunddl v. PhiUpot, 2 Vern. 69; Bull v. Varay, i Ves. Jr. 272. 

(«) FothergUl v. FothergHl, 2 Freem. 257. 
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What defects 
in the execu¬ 
tion of a power 
ate aided, and 
what defects 
are not aided. 


lessee {y) ; (2) A creditor {z) ; (3) A wife (a); (4) A 
legitimate child (h\ for wives and children are in 
some degree considered as creditors by nature (c); 
and (5) A charity {d) ; but a defective execution will 
not be aided in favour of the donee of the power (e ); 
nor of a husband (/); nor of a natural child {g ); 
nor of a grandchild (h ); nor of remote relations, 
much less of mere volunteers (i ); and, in fact, in 
favour of no others than the five favoured classes of 
persons above enumerated (Jc). The defects which 
will be aided may bo said, generally, to be any which 
are not of the very essence and substance of the 
power; e.g,, a defect by executing the power by will 
when it is required to be by deed or other instru¬ 
ment inter rivos will be aided (/),—but if the power 
was required to be executed only by will, and it was 
executed by an absolute and irrevocable deed, no 
relief would be granted Nor will equity aid 
where the power is executed without the consent of 
persons who are required to consent to it (?i),—unless 
when their consent has become immaterial or im¬ 
possible to obtain. But equity will supply such 
defects as the want of a seal, or of witnesses, or of 
a signature, or defects in the limitations of the pro¬ 
perty,—and generally any and every defect which is 
not of the suhstanre of the power, or which is not made 
irremediable by statute. It is necessary, however. 


(y) Barker v. IIill, 2 Ch. R. 218; Reid v. Shergold, lo Ves. 370. 

{2) PoUeird v. Oreenvil, I Ch. Ca. 10 ; Wilkes v. Holmes, 9 Mod. 485. 

(а) Clifford v. Burlington, 2 Vern. 379. 

(б) Sneed v. Sneed, Amb. 64; Bruce v. Bruce, L. R. ii Eq. 371. 

(c) Hervey v. Hervey, i Atk. 561. 

(d) Att-Oen. V. Sihthorp, 2 Russ. & My. 107. 

(«) Ellison V. Ellison, 6 Ves. 656. 

(/) Watt V. Watt, 3 Ves. 244. 
ig) Tudor v. Anson, 2 Ves. Sr. 582. 

(h) Watts V. Bullas, 1 P. Wms. 60. 

{i) Smith V. Ashton, i Freera. 309. 

(^) Chetwynd v. Morg<m, 31 Ch. Div. 596. 

(j!) Toilet V. Toilet, I L. C. 254. 

(m) Reid v. Shergold, 10 Ves. 370; Adney v. Field, Amb. 654, 

(w) Mansell v. Mansell, 2 Bro. C. C. 450. 
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to distinguish between mere powers and powers in the 
nature of trusts ^ for powers which are powers merely 
are never imperative, but powers which are in the 
nature of trusts are, like trusts themselves, always 
imperative, and are obligatory upon the conscience 
of the person intrusted (0 ); and if a man is invested 
with a trust to be effected by the execution of a 
power, the power is in that case imperative,—in 
other words, the trust may have been vested in him 
under the garb or in the disguise of a power, but it 
is none the less for that a trust; and if he refuse to 
execute it, or die without having executed it, equity 
will interpose and give suitable relief,—because his 
omission to do so, whether by accident or design, 
ought not to disappoint the objects of the donor (p). 

In the course of the administration of estates, 
executors and administrators often pay debts and 
legacies under a well-founded belief that the assets 
are sulBScient for all purposes; but afterwards, from 
unexpected occurrences, or from unsuspected debts 
and claims coming to light subsequently, there is a 
deficiency of assets for the payment even of the 
debts; and in these cases, executors used to be en¬ 
titled to no relief at law; but in a court of equity, if 
they have acted in good faith and with due caution, 
they will be entitled to relief,—upon the ground that 
otherwise they will be innocently subject to an unjust 
loss from what the law itself deems an accident (q). 
Therefore, if any of the goods of the testator are 
stolen from the executor, or from the possession of a 
third person into whose custody they have been law¬ 
fully delivered by the executor, the executor shall 
not in equity be charged with these assets (r); or if 


(0) Wilm. 23. 

(j)) Wam^ord v. Thompson, 3 Ves. 513; Broion v. ffiggs^ 8 Vee. 574. 
{q) Edwards v. Freeman^ 2 P. Wma. 447. 

(r) Jones v. Lewis^ 2 Ves, Sr. 240. ^ 


(2.) Execution 
of powen in 
the nature of 
trusts, 

although left 
wholly un¬ 
executed. 


Third group 
of cases. 

(i.) Accidents 
in payments 
by executors 
or administra¬ 
tors. 
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Limit to this 
relief. 


(2.) A minor 
bound as ap¬ 
prentice,whose 
master be¬ 
comes bank¬ 
rupt. 


II. Cases 
where equity 
will not give 
relief. 

(i.) In matters 
of positive 
contract,— 
e.g,, absolute 
covenant to 
pay rent, 
not relieved 
.igainst, upon 
destruction of 
demised pre¬ 
mises. 


goods of a perishable nature are impaired before any 
default in the executor to preserve them, he shall 
not answer for the first value, but shall give that 
matter in evidence to discharge himself (5); and 
since the Judicature Acts, this is now the view ac¬ 
cepted in courts of law also regarding the executor s 
position (t). But the executor will not be permitted 
to call that an accident which is really a mistake of 
law on his part,— e.g., if he has distributed the re¬ 
siduary estate on a wrong principle of law, ho will be 
answerable, although his mistake was one purely of 
law and was otherwise excusable (?/-). And as another 
illustration of the principle of relief in equity upon 
the ground of accident, it may bo stated, that if a 
minor is bound as apprentice to a person, and a 
premium is given to the master, who becomes bank¬ 
rupt during the apprenticeship, in such a case equity 
will (or may) interfere, and apportion the premium 
upon the ground of the failure of the contract from 
accident {v ),—a principle of equity which has been 
adopted by the Legislature in the Bankruptcy Act, 
1883 (4 

But courts of equity will not give relief in, e.g., 
matters of positive contract,—it being no ground for 
the interference of equity, that the party has been pre¬ 
vented by accident from fulfilling his contract, or has 
been prevented by accident from deriving the full 
benefit of his contract. Thus, if a lessee covenants 
to pay rent, or to keep the demised premises in repair, 
he will be bound to do so in equity as well as at law, 
notwithstanding the destruction or injury of those 
premises by inevitable accident, as if they are burnt 


(«) aiough V. Bond, 3 My. & Or. 496. 

(d Job v. Job, 6 Ch. Div. 562. 

(«) HiUia/rd v. Fulford, 4 Ch. Div. 389. 
(v) Hde V. Webp, 2 Bro. C. 0 . 78. 

[x) 46 & 47 Viet. c. 52, a. 41. 
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by fire or lightning, or destroyed by public enemies, 
or by any other accident, or by overwhelming force (y), 

—the reason being, that he might have foreseen and 

provided for such contingencies by his contract, and 

the law will presume an intentional general liability 

where he has made no exception (z). And it may Liability 

be here observed, that the fulfilment of the covenant 

to repair may involve the rebuilding of the pre- 

mises, and the lessee cannot throw that duty on his 

lessor, excepting by contract (express or necessarily 

implied) in that behalf (a ); nor is the payment of 

the rent suspended during the period of rebuilding 

(b). But the hardship on the tenant in such cases and mode of 

is apparent rather than real,—because, of course, the 

tenant can always at a trilling cost insure himself 

against the loss by fire, and the insurance could be 

(and usually is) made to extend to include also the 

rent payable during the period of rebuilding. On 

the other hand, where the duty is imposed by law 

and not by the contract of the parties, and the duty 

either is or becomes impossible of fulfilment, through 

no fault of the tenant, in such a case the duty will 

be discharged even at law, and no suit in equity for 

relief therefrom will be necessary (c). And again, (2.) Contracts 

equity will not give relief, where the parties are 

equally imiocent,—that is to say, have been egiml/y w^^uaUy 

improvident against contingencies. Thus, for instance, improvident 

if there is a contract for a sale at a price to be fixed tSgenciel”* 

by an award during the life of the parties, and one 

of them dies before the award is made, the contract 

fails, and equity will not enforce it upon the groimd 

of accident,—for the time of making the award is 


(//) Bvllock V. Dommitt, 6 T. R. 650; Pym v. Blackburn, 3 Vea. 38. 
(2) Bute {MarquU) v. Thomson, 13 M. & W. 487 ; Mdlers v. Devon’ 
shire ( Duke), 16 Beav. 252. • 

(а) Belfour v. Weston, 1 T. R. 312; Broton v. QuUter, 2 Amb. 621. 

(б) LeedSt^. Cheetham, i Sim. 150. 

(c) Cliffoid V. Watts, L. R. 5 0 . P. 577; Taylor v. Caldwdl, 3 B. & 
S. 826; Baity v. De Crespiyny, L. R. 4 Q. B. 185. 
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expressly lixed in the contract, according to the 
pleasure of the parties, and there is no equity to 
substitute a different period (d). So also, if there is 
a contract for the sale of goods at a price which (by 
agreement of the parties) is to be fixed and ascer¬ 
tained by A. B., and either A. B. dies without having 
fixed the price, or he refuses or becomes incapable 
of fixing it, in cither of such cases the contract 
becomes void, and will not be performed in equity,— 
for speaking strictly, the contract in such a case has 
not yet become a complete contract, but while re- 
Arbitrations, maining ill fun has fallen through. But the cases 
above exemplified are not to be confounded with, 
e.y., cases in which the parties to a submission to 
arbitration have agreed that the award shall be 
made within a time specified in their submission, or 
have not therein specified any time at all for, the 
making and publication of the award ; for, in all 
such cases, the court may extend the time for making 
the award, whether that time is the time specified 
in the submission (e), or is the period of three months 
prescribed in that behalf by the Arbitration Act, 
1889, where no time is specified in the submission 
(3.) Where (/). Again, equity will not grant relief to a party 
relief hw been ground of accident, where the accident 

negiige^ce”^” has arisen from his own gross negligence or fault,— 
for, in such a case, there is in fact no accident pro¬ 
perly so called, and a party has no claim to come 
into a court of justice to ask to be saved from the 
consequences of his own culpable misconduct {g). 
(4.) Where So again, equity will not interpose upon the ground 
relief hM^o°® accident, where a party has not a clear vested 
vested right, right, his claim resting in mere expectancy, or in 

(rf) White V. NutU^ I P. Wwfls. 61; Mortimer v. Capper^ i Bro. C. C. 
156. 

(e) Re May and Harcourt, 13 Q. B. D. 688. 

{/) Lord V. Lee, L. R. 3 4 B. 404; 52 & 53 VIct. c. 49. 

ig) Ex parte Greenaway, 6 Ves. 812. 
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volition, — e.(j,, in the case of a testator who intended but only a 
to make a will in favour of particular persons being J 
prevented by accident from doing so; for a legatee 
or devisee is a mere volunteer taking by the bounty 
of the testator, and has no independent right, until 
there is a title consummated by law {h). And lastly, (5.) Equity will 
equity will not interpose on the ground of accident party where 
where the other party stands upon an equal equity, ‘^^y hS an 
and is entitled to equal protection, as in the case of equity, 
a hnd fide purchaser for valuable consideration with¬ 
out notice (t). 


[li) Whittm V. Russd i Atk. 448. 

(t) Powdl V. Powell, Free. Ch 278; Midden v. MenUl, 2 Atk. 8. 
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Mistake. 


I Mistake of 
law,—as a 
geueral rule, 
not reiievable. 
Ignorantta 
legis neminem 
excmat ^— 
meaning of 
this rule. 


Limits of 
this rule. 


CHAPTER II. 

MISTAKE. 

The term “ mistake” signifies in equity some uninten¬ 
tional act or omission, which is the result of ignorance 
or surprise, or of imposition and misplaced confidence; 
and mistakes are eitlier (i) Mistakes of laiv^ or (2) 
Mistakes of fact. And, Firstly, as to Mistakes of law:— 
Ignorance of the law is in general no excuse,— Igno- 
rantia legis neminem excusat; for the presumption is, 
that every one assuming to deal with his own property 
is (by himself or his legal advisers) acquainted with 
his rights to it or in it, provided he has had a reason¬ 
able opportunity of knowing them; and nothing 
would be more liable to abuse than to permit a 
person, after parting with his property, to pretend 
that he was, at the time of parting with it, ignorant 
of the law affecting his title. But the maxim applies, 
properly speaking, only to the general law of the 
country, and not therefore to ignorance of a private 
jus or right; wherefore money paid under a mistake 
of law {e.g., under an error as to the construction of 
a document) may in general be recovered back (a), 
equally as if the mistake were one of fact or of mixed 
fact; and it is apparently a rule, that money paid to 
an officer of the court, under this kind of mistake, 
may always be recovered back (h); and it may be said, 
generally, that in a court of equity the line between 


(а) Rogers v. Ingham, 3 Ch. Div. 351, 

(б) Ex jmrte Simmondt, 16 Q. B. D. 308; Dixon y. Brown, 32 Ch. 
Div. 597; In re Opera, Limited, 1891, 2 Ch. 154. 
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mistakes of law and mistakes of fact has not been 

very clearly (Irawn(r), and that the court will in general 

endeavour at least to give relief (d),—although in a 

court of law the tendency is rather the other way (t). An agreoment 

On the other hand, an agreement entered into in 

good faith, though under a mistake of law, will, in where 

1 1 1 I 1 1-1 1 1 1 - the law must 

the general case, be held valid and obligator}^ upon be taken to 
the parties,—e.^., where a devise wjis made to a woman km)wu.* 
upon condition that she should marry with the con- 
ent of her parents, and she married without such 
consent, whereby a forfeiture accrued to other persons, 
and these latter persons afterwards executed an 
agreement respecting the estate, whereby the for¬ 
feiture was (in effect) waived, the court refused any 
relief,—Lord Hardwdeke saying, “ If parties are enter- 
“ ing into an agreement, and the %ery ivill out of which 
'Hhe forfeiture arose is lyiny before them and their 
“ counsel while the drafts are preparing, the parties 
“ shall be supposed to be acquainted with the conse- 
“ quence of law, and shall not be relieved on pretence 
“ of being surprised ” (/). 

But although relief will not be granted in equity Cases m winch 
against a mistake in point of law committed with ^^nst 
full knowledge of all the facts, there are cases which 
are apparently exceptions to this general rule, and 
are usually so classed, but which, upon examination, 
will be found to have turned, not upon the considera¬ 
tion of a mere mistake of law stripped of all other 
circumstances,—but upon an admixture of other in¬ 
gredients going to establish misrepresentation, or some 
imposition, abuse of confidence, or undue influence,' 
or that sort of surprise which equity uniformly regards 


(c) Cooper v. Phippt, L. R. 2 H. L 149; ianiel v. Shiclair, 6 App. 
Oa. 180. 

(d) AUcard v. Walker, i8g6, 2 Ch. 369. 

(c) Moore v. Fulham Vestry, 1895, i Q. B. 399. 

(/) PuUen V. Ready, 2 Atk. 591; /i•nAam v. ChUd, 1 Bro. C. C. 92. 
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{i.) Where a 
party acts un¬ 
der Ignorance 
of a plain and 
well-known 
principle of 
law. 


(2 ) Surprise 
combined with 
a mistake of 
law remedied. 


as a just foundation for relief {g). Thus, if a party, 
acting in ignorance of a clear and settled principle of 
law, is induced to give up a portion of his indisputable 
property to another, under the name of a compromise, 
a court of equity will relieve him from the effect of 
his mistake,— e.g., if an eldest son and heir-at-law, 
knowing that he was the eldest son, but too ignorant 
to know that he was therefore heir-at-law, should 
agree to divide the estates with his younger brother, 
such an agreement would be held in a court of equity 
invalid, and relief would be granted,— scil. upon the 
ground, that the ignorance of a plain and established 
doctrine, so generally Imown and of such constant 
occurrence as one of the simplest canons of descent, 
may well give rise to a'presumption, that there had been 
some undue injlucnce, imposition, mental imbecility, or 
confidence abused (h). And so also cases of swiprise, 
combined with a mistake of law, stand upon a ground 
peculiar to themselves; for in such cases the agree¬ 
ments or acts are unadvised and improvident, and 
without due deliberation (i) ; and where the surprise 
is mutual, there is of course a still stronger ground 
to interfere, for neither party has intended what has 
been done,—they have misunderstood the effect of 
their own agreements or acts; or have presupposed 
some facts or rights existing, as the basis of their 
proceedings, which in truth did not exist (k). 


Compromises, But where the alleged mistake arises not from 
where adoubt- ignorance of a plain and settled principle of law, but 
on a doubtful point of law, a compromise fairly 
entered into, with due deliberation and full know¬ 
ledge, will be upheld in a court of equity ( 1 ), equally 


{g) WiUan v, WtUan, Ves. 82; Royers v, Ingham, supra. 

(A) Broughton v. Hutt, 3 DeG. & Jo. 501; Cooper v. Phipps, supra, 
(t) Ormond v. Hutchinson, 13 Ves. 51. 

{k) Cochrane v. WiRis, L. E. I Ch. App. 58; AUcard v. Walker, 
1896, 2 Ch. 369. 

(/) Pickering v. Pickering, 2 Beav. 56; Naylor v. Winch, i S. & S. 564. 
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as in a court of law (m ); and when family agreements 
have been fairly entered into, without concealment 
or imposition on either side, each of the parties 
investigating the subject for himself, and each com¬ 
municating to the other all he knows, and all the 
information which he has received on the question, 
then, although the parties may have greatly mis¬ 
understood their position and mistaken their rights, 
a court of equity will not disturb the family quiet 
which is the consequence of that agreement (/i); 
and these principles will apply, whether the doubtful 
points, with reference to which the compromise has 
been made, are matters of fact or of law^ (0). But in 
order that a family arrangement may be supported, 
there must be a full and fair communication of all 
material circumstances aftecting the subject-matter 
of the agreement, which are within the knowledge 
of the several parties,—and that whether such in¬ 
formation be asked for by the other party or not (p ); 
''for there mmt iwt only he good faith (did honest 
''intention, hut full disclosure; and uithout full dis- 
" closure, honest intention is not sufficient'' {(j). Moreover, 
the disinclination of equity to set aside a family (or 
other) compromise entered into hond fide, will be 
strengthened, where subsequent arrangements have 
taken place on the footing of such a compromise (r ); 
although, where there has been a mixture of mistake, 
ignorance, imposition, intoxication, and the like, 
equity will set aside the compromise arrived at, 
whether between members of a family or between 
strangers (s). But, of course, where a bond fide pur- 


(wi) Miles V. New Zealand Alford Estate Co, 32 Cn. Div. 266. 

(n) Gordon v, Gordon, 3 Swanst. 463; In re Birckall, 16 Ch. Div. 

41; Westby v. Westby, 2 Dr. & War. 503. , 

(0) Neale v. Neale, i Kee. 672. 

(p) Greenwood v. Greenwood, 2 De G. J«>. & Sm. 28. 
iq) Dc Cordova v. De Cordova, 4 App. Ca. 692. 

(r) Bentley v. Mackay, 31 Beav. 143. 

(a) Pense v. Persee, 7 0 . & Fin. 318. 


Family com¬ 
promises,— 
upheld, if no 
suppresm 
ven or 

suggestw fal.ti, 
but a full du- 
cloBure. 


Equity will 
not aid where 
position of 
parties has 
been alteretl. 
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Equity will chasGT for Valuable consideration without notice is 

concerned, equity will not interfere to grant relief; 

purchaser for fQj. ^ c^se the purchaser has at least an equal 

value without . i i /,\ 

notice. right to protection with the other party (t). 


IT. Mistake 
of fact,—as 11 
general rule, 
relievable. 

Principles on 
which mistake 
of fact re¬ 
lievable. 

(i.) Fact must 
be material. 


Secondly, as to Mistakes of fact:—An act done or 
contract made under a mistake of fact (i.e., in igno¬ 
rance of a material fact) is in general relievable in 
equity; but in order to obtaining this relief, the fact 
must be material to the act or contract,—for if the 
act or contract is not materially affected by it, the 
party claiming relief on that immaterial ground will 
be denied it. But assuming that the fact is mate¬ 
rial, then, whether the mistake is that of one party 
only or is the mistake of both the parties to the 
contract, relief will be given, varying only in its 
nature according as the mistake is unilateral or is 
mutual (u), — e/j., if a person should sell a messuage 
to another which was at the time swept away by a 
flood (i’), or should purchase an annuity during the 
life of A. B., and A. B. was already dead {x\ without 
either party having any knowledge of the fact, equity 
would relieve the purchaser,^—upon the ground, that 
both parties intended the purchase and sale of a 
subsisting thing, and implied its existence as the 
basis of their contract, and on the same principle, a 
contract to purchase property which is already the 
purchaser’s own is relievable,—and that whether the 
mistake is of the purchaser only, or is the mistake 
of both parties (y), and although the Court may 
itself have sanctioned the agreement (0). But it is 
not sufficient, in general, to show, that the fact is 


(2.) Fact must material; it must, in general, also be shown, that the 

be 8uch as 


(p Malden v. MeniU^ 2 Atk. 8. 

(m) Payet v. Marshal, 28 Ch. Div. 255. 

[v) Hore v. Becker, 12 Sim. 465 ; Cochrane v. Willii, supra. 
{x) Strickland v. Turner, 7 Exch. 208. 
ly) Bingham v. Bingham, i Vea. Sr. 126. 

{z) Hudderi(jidd Bank v. Lister, 1895, 2 Ch. 273. 
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fact is one which could not by reasonable diligence party could 

have become known; for if by reasonable diligence of 

the fact would have been known, equity will not diligent 

relieve,—since that would be to encourage culpable 

negligence on the part of persons whose duty it is 

to make all due inquiries. Also, generally, in cases (3.) party hav- 

where one of the contracting parties has knowledge 

of a fact material to the contract Avhich he does not *>«en under an 
. , , . . . T obligation to 

communicate to the other, it is necessary, m order diacover the 
that the latter may set aside the transaction on the 
ground of the other party’s withholding of that fact, 
that the former should have been under an obliga¬ 
tion, not merely moral, but legal or equitable, to 
make the discovery So also, where the means of {4.) where 
information are open to both parties, and where each “fo^aLn 
is presumed to exercise his own skill, diligence, and equally 

. V -1 1 1 1- ° 1 open to both, 

judgment with regard to the subject-matter,—where and no confi- 
there is no confidence reposed, but each party is no^rehSr**^’ 
dealing with the other at arm s length,—equity will 
not relieve. And therefore, where the fact (not 
being a fact amounting to the entire subject-matter 
of the contract) is equally unknown to both parties,— 
or where each has equal and adequate means of 
information, or where (to the knowledge of both 
parties) the fact is doubtful from its own nature,— 
in every such case, if the parties have acted with 
entire good faith, a court of equity will not inter¬ 
pose (a). The general ground upon which all these Oeneiai 
distinctions proceed is, that mistake or ignorance of 
fact in parties is a proper subject of relief,—only 
where it either constitutes a material ingredient in 
the contract of the parties, or disappoints their 
intention by a mutual error; or where it is incon¬ 
sistent with good faith, and proceeds from a violation 
of the obligations which are ipaposed by law upon 
the conscience of either party; but where each 


(a) Mortimer v. Capper^ 6 Ves. 24. 
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party is equally innocent, and there is no conceal¬ 
ment of facts which the other party has a right 
to know, and no surprise or imposition exists, the 
mistake or ignorance, whether mutual or unilateral, 
is treated as laying no foundation for equitable 
interference (b). 


Oral evidence 
admissible to 
prove accident, 
mistake, or 
fraud, — 


so as to pre< 
vent an in¬ 
justice. 


It is a general rule of law, that oral evidence shall 
in no case be received as equivalent to, or as a sub¬ 
stitute for, a written instrument, where the latter is 
required by law,—or to give effect to a written instru¬ 
ment which is defective in any particular which by 
law is essential to its validity; or to contradict, 
alter, or vary a written agreement, either appointed 
by law or by the mere compact of the parties to 
be the appropriate and authentic memorial of the 
particular facts which it recites. But upon principle, 
oral evidence is admissible to show, that either by 
accident, mistake, or fraud, a written agreement has 
not been constituted the depositary of the true 
intention and meaning of the parties, that is to say, 
misstates their true intention and meaning. To 
enforce the performance of an agreement under sucli 
circumstances would bo the highest injustice; it 
would be to allow an act, originating in innocence, 
to operate ultimately as a fraud, by enabling the 
party who receives the benefit of the mistake or 
accident to resist the claims of justice, under shelter 
of a rule framed to promote justice (c). And gene¬ 
rally, where, by mistake, an instrument inter vivos 
is not what the parties intended, or there is a mis¬ 
take in it other than a mistake in law, and the 
mistake is clearly made out by admissible and satis¬ 
factory evidence, or is admitted by the other side {d\ 


{b) Jones v. Clifford, 3 Ch. Div. 779; Hanley v. Pearson, 13 Ch. Div. 
^ 5 • 

(c) Murray v. Parker, 19 Beav. 308. 

[d) Davis v. Symonds, 1 Cox, 404. 
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or is evident from the nature of the case, or from the 
rest of the deed, equity will rectify the mistake (e). 

Courts of equity will grant relief in cases of mis- Mistake im- 
take in written contracts, not only when the fact 
of the mistake is expessly established, but also case; an 
when it is fairly implied from the nature of the joint debt 
transaction. A partnership debt, c/j., as between the flct^wmai 
partners and their representatives, has been and is 
treated in equity as the several debt of each partner, 
though it is at law,—that is to say, towards the out¬ 
side creditor,—the joint debt of all, because in such 
cases all the partners have had a benefit from the 
money advanced or the credit given, and the obliga¬ 
tion to pay exists, as between the partners, independ¬ 
ently of any instrument by which the debt may 
have been secured. But where a joint bond has in 
equity,— sell, as between the co-obligors,—been con¬ 
sidered as several, there has been a previous credit 
given to the obligors, and it was not the bond that 
first created, as between them, the liability to pay 
(/); and therefore where the inference of a several 
original debt or liability does not exist, a court of 
equity will not treat the bond or covenant as several,— 
for, as was said in Simmer v. Poivell (y), every joint 
covenant is not in equity to be considered as the 
several covenant of each of the covenanters; for 
when the obligation exists OTily by virtue of the covenant, 
its extent can be measured only by the words in which 
the covenant is expressed; and in such a case^ there is 
nothing but the covenant itself by which its intended ex- 
tent can be ascertained (A),— scil. even as between the 
covenantors themselves and their representatives. 


(e) Fowler v. Fowler, 4 De G. & Jo. 250^ Tovmshend v. Stangroom, 
6 Ve& ^3. 

(/) KendaU v. Hamilton, 4 App. Ca. 504; Cambefort v. Chapman, 
17 Q. B. D. 229. 
ig) 2 Mer. 36. 

{h) Richardson v. Horton, 6 Beav. 187; Rawstone v. Parr, 3 Russ. 539. 
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Difference of 
remedy, ac¬ 
cording as 
mistake is 
mutual or is 
unilateral. 


Mistakes in 

marriage 

settlements, 

{a ) Both 
mairiage arti¬ 
cles and settle 
ment before 
mariiage. 


ih.) Settle¬ 
ment after 
marriage. 


When there is a mutual mistake in a deed or 
contract, the remedy is in general to rectify the 
document by substituting the terms really agreed 
to; on the other hand, when the mistake is uni¬ 
lateral, the remedy is, in general, not rectification, 
but recission (i ); but the court Avill occasionally, in 
lieu of rescinding the contract, give to the defendant 
the option of taking what the plaintiff meant to 
give (k), —r.y., in cases of contracts for a lease or sale 
of lands. And there is less difficulty in reforming 
written instruments where the mistake is made out 
by other preliminary memoranda of the agreement, 
and this is strikingly exemplified in the case of 
marriage settlements, with reference to which the 
following distinctions have been made, namely, (i.) 
When both the marriage articles and the marriage 
settlement were entered into before the marriage, if 
the articles and the settlement vary in their terms, 
the settlement will in general bo considered the 
binding instrument, and will not be controlled by 
the articles,—because, as was observed in Legg v. 
Goldwirc (/), when all parties are at liberty, the 
settlement will be taken as a now agreement; but 
even in that case, if the settlement purports to bo 
made in pursuance of the articles, the settlement will 
be rectified in accordance with the articles (m); and 
if it can be shown that the settlement, although not 
so expressed, was intended to pursue the articles, the 
court will reform the settlement and make it con¬ 
formable to the articles (n). But (2.) When the 
settlement is made after the marriage, it will in all 
cases, whether expressed to be made in pursuance 


(i) Wtkling v. Sanderson, 1897, 2 Ch. 514. 

(A:) Paget v. Marshall, 28 Ch. Div. 255 ; Sutherland (Puke) v. Heath- 
cote, 1891, 3 Ch. 504; 1891, I Ch. 475 

( l ) I L. C. 17 ; In re Badcock, 17 Ch. Div. 361. 

(m) West V. Erisey, i Bro. P. C. 225. 

(n) Bold V. Hutchinson, 4 G. M. & G. 568; Breadalhane v. 
Chmdos, 2 My. & Cr. 739. ' 
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of the pro-nuptial articles or not, be controlled and 
rectified by them (o). And note, that the true 
contract of the parties will in no case be varied or 
altered; wherefore, in Barrmo v. Barrovj {p), the 
erroneous belief by the husband and wife on their 
marriage that a particular property stood settled, 
was held to be no ground for rectifying the settle¬ 
ment so as to make it include that property; and 
the court cannot correct a marriage settlement, unless 
when all parties interested thereunder acknowledge 
the mistake and request its correction (q) ; but save 
and except in the case of marriage contracts (r), 
including divorce agreements (s), the mistake (as we 
have seen) need not be that of loth parties (t), —re¬ 
scission, and not rectification, beint^ the relief granted 

' ’no 

when the mistake is unilateral, and rescission will 
only be granted on the terms of doing equity (n). 

Where an instrument has been delivered up or (2.) ^ 

cancelled under a mistake of the party, and in up or can- 
ignorance of the facts material to his rights derived 
under the instrument, a court of equity will grant 
relief,—upon the ground that the party is conscien¬ 
tiously entitled to enforce such rights; and he ought 
to have the same benefit as if the instrument were 
in his possession with its entire original validity (v). 

As to the remedy offered by equity in cases of the (3.) Defective 
j \ , execution of 

detective execution ot powers arising trom mistake, powers, 
the same genera! principles are applicable as in cases 
of defective execution arising from accident (x). 


(0) Honor v. Honor, i P. Wms. 123; Mignan v. Parry, 31 Beav. 211, 
(jp) 18 Beav. 529; Tucker v. Bennet, 38 Ch. Div. i. 

(7) Sells V. Sells, 1 Dr. & Srn. 45. 

(r) Bradford v. Romney, 30 Beav. 431. 

(4) Alloard v. Walker, 1896, 2 Ch. 369. * 

(0 Paget v. Marshall, 28 Ch. Div. 255. 

(w) Sutherland {Duke) v. Heathcote, supra. 

(v) East India Co. v. Donald, 9 Ves. 275. 

(as) See pp. 499-500, ««pra. 
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(4.) Mistakes 
in wills. 


(a.) Mere 
misdescription 
of legatee will 
not defeat 
legacy, unless, 
legacy ob¬ 
tained by a 
false persona¬ 
tion. 


Smble, the 
objection to 
the bequest 
must now bo 
taken in the 
Probate Divi¬ 
sion. 


In regard to mistakes in wills, there is no doubt 
that courts of equity have or had jurisdiction to 
correct them,—when they are apparent upon the face 
of the will, or may be made out by a due construction 
of its terms; for in cases of wills the intention will 
prevail over the words (y); but, for this purpose, 
the mistake must be apparent on the face of the 
will, otherwise there can bo no relief, parol evidence 
(i.e., evidence dehors the Avill) not being admissible 
to vary or control the terms of the will, although 
such evidence is admissible to remove a latent am¬ 
biguity in the will (.s). It is well settled, that a mere 
misdescription of the legatee will not defeat the 
legacy; and that accidental omissions and clerical 
errors in wills will be supplied and rectified by evidence 
to be gathered from the will itself (a ); but wherever 
a legacy is given to a person under a particular char¬ 
acter, which he has falsely assumed, and which was 
alone the motive of tho gift, he cannot demand his 
legacy (h ),—therefore where a woman gave a legacy to 
her husband, when, in point of fact, ho was not her 
legal husband, having had a former wife living at 
the date of his marriage with tho testatrix, the 
bequest was in equity held void (c); on the other 
hand, whore a testator made a will giving all his 
property to his wife, and appointing her sole execu¬ 
trix, and she (it was alleged) was not his lawful 
wife, having had a former husband living, the Court 
of Chancery in a recent case declined jurisdiction,— 
upon the ground that the matter was one for the 
Court of Probate (d) ; and this latter decision goes 
far towards cutting away altogether the jurisdiction 

iy) Sweeting v. Prideaux^ 2 Ch. Div. 413. 

(z) Stebbing v. Walkey^ 2 Bro. C. C. 85. 

(а) Salt V. Pym, 28 Ch. Div. 153; Miller v. Dainiree, Ch. Div. 

198 n 

(б) Qilei V. Qdes^ i Keen, 692. 

(c) Kendall v. Abbott 4 Ves. 808. 

(rf) Allen V. McPherson, i H. L. 0 . 191; MdAiUK v. Miltm, 3 Ch. 
Div. 27. 
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of the Chancery Division in this class of mistakes 
in wills, and obliges the litigants, apparently, to take 
the objection in the Probate Division, and no longer, 
as heretofore, in the Chancery Division (e). However, (6) Revoca- 
where a legacy is revoked upon a mistake of facts, on 
equity still gives relief,—e.y., if a testator revokes 
legacies to A. and B., giving as a reason that they 
are dead, and they are in fact living, equity will 
hold the revocation invalid, and decree the legacies 
(/); also, a false reason given for a legacy, or for the 
revocation of a legacy, was not in general a sufficient 
ground to avoid the act or bequest in equity; and to 
have such an effect, it must have been clear that no 
other motive mingled in the legacy, and that it 
constituted the substantial ground of the gift or 
bequest (g). 

But in all cases of mistakes, the party seeking Cases m which 
relief must stand upon some equity superior to that 
of the adverse party,— e.g., equity will not give relief (i.) No relief 
as against a bond fide purchaser for valuable con- ^upenor^ 
sideration {h). Nor will equity relieve one person 
claiming under a voluntary defective conveyance ^ be^we*e^n^^ 
against another claiming under a voluntary con- volunteers; 
veyance (i); and it is apparently on this ground 
that, when a testator gives a pecuniary legacy, and 
directs that a sum which he specifies, and which he 
states he has already advanced to the legatee, is to 
be deducted from the amount of the legacy, the 
legatee is held to be bound by the amount of the 
advance as stated, and is not at liberty to adduce 
evidence to show that the amount was in fact less 


(c) BtUi V. Doughty^ 5 P. D. 26; Morrell v. Morrell, 7 P. D. 68; Re 
Marchant, 1893, P. 254. * 

(/) Campbell v. French, 3 Vea. 321. 

Ig) Kendall v. Abbot, 4 Ves. 808; Boz v. Barrett, L. R. 3 Ex. 244; 
Bonington v. Clairat, 25 Ch. Div. 685. 

(A) Powd V. Prize, 2 P. Wins. 535; Daviei v. Lame*, 4 Beav. 54. 
(t) Moodie v. Rdd, i Mad. 516. 
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(2a,) Or where {h). Nor will tliG remedial powers of courts of equity 
Sred fatal ^f auy circuinstauces for the 

hyatatute. •^yant of which any statute has declared the instru¬ 
ment void (/), but the court will, in a proper case, 
be astute to give relief, even although the relief may 
pmd facie appear to be against the express pro- 
But the statute,—c.y., in Hall-Dare v. Hall-Dare 

etatntewii' (m), the court did not find itself prohibited by the 
tblSSie 3 4 ^Vill. IV. c. 74, s. 47, from exercising 
rem^y.ex- j(;s ordinary jurisdiction to rectify a deed of re- 

ceptingsofar •' J 1 ■ 1 11 ,1 

aaitexpiessiy Settlement ou the ground ot mistake, although that 
eicu 68 It. enrolled as a disentailing assurance 

under the Act; sell the Act, when it excluded, by 
section 47, the jurisdiction of equity, excluded it 
only so far as regarded the destruction or non¬ 
destruction of the entail, but not further,—conse¬ 
quently. the jurisdiction to rectify remained; and a 
contract to levy a fine or to suffer a common recovery 
was, and a contract to execute a disentailing deed is, 
enforceable in equity,—but, of course, only as against 
the contracting party himself (»). 


(k) In rc Ainh Entak, u Cb. Div. 291; Ward v. Wood^ 32 Ch. 
Div. 517; In n Rone, Pik v. Ilawlyn, 1898, l Ch. 153. 

{ 1 ) Dixon V. Ewart, 3 Mer. 322. 

(m) 31 Ch. Div. 251 

(n) Bank v. Emd, 36 Ch. Div. 716. 
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CHAPTER III. 

ACTUAL FRAUD. 

Courts of equity have always exercised a general inwhatca«ei 
jurisdiction in cases of fraud, the jurisdiction being equity^'^^” 
sometimes concurrent with, and sometimes exclusive 
of, that of the common law courts. There are frauds 
for which the common law has always afforded com¬ 
plete and adequate relief,—and in these cases, equity 
had no occasion to intervene (ti), but there were, and 
(notwithstanding the fusion of law and equity) there 
still are, many cases in which fraud is practically 
irremediable at law, and over these courts of equity 
exercise an exclusive jurisdiction (b). Moreover, DiflBculky of 
fraud being infinite, the court will not define it, or fn 
establish any invariable rule as to the relief which it 
will give, or the class of cases in which it will relieve; 
and we shall therefore best show the extent of the 
equity jurisdiction over fraud by an examination of 
the classes of cases in which the court has relieved. 

But before proceeding to that examination, it is Equity acta 
proper to here observe, that although courts of law, 
equally with courts of equity, hold that fraud is not 
to be presumed, the courts of equity 'will act upon fraud, 
presumptions of fraud more readily than the courts 
of common law will do. In other words, the courts 
of equity will hold fraud established, by presumptive 
evidence which would not be sufficient in a ceurt of 


(а) ffoare v. Bremridge, L. R. 8 Ch. App. 22. 

(б) WhitUmre v. Wkittemore, L. R. 8 Eq. 603; In re Terry A White't 
Contraotf 32 Ob. Div. p. 14. 
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Actual fraud. 


Of two kinds. 
1 . Arising 
irrespectively 
of position of 
injured paity. 

(a.) Misrepre¬ 
sentation. 
Where the 
party makes 
it intention¬ 
ally—and 
with intent 
to mislead. 


law to support a verdict (c) ; or, to express the matter 
more fairly, various circumstances (which at law would 
not have weighed materially with a jury) are permitted 
by the Chancery judges, drawing inferences from their 
varied experiences of like transactions, to influence 
their minds in arriving at their own conclusions upon 
the case; but, strictly speaking, nothing is or can be 
evidence in equity which is not also evidence at law (d). 

There are two principal varieties of Fraud, namely. 
Actual Fraud and Constructive Fraud. Now, Actual 
Fraud may be described, as being some act or thing 
done or omitted, purposely and with a view to doing 
an injury to some one, and such frauds may arise, 
either (i) Irrespectively of any peculiarity in the 
position of the injured party; or (2) Chiefly from a 
consideration of that peculiar position. And the first 
principal variety of actual fraud, considering it apart 
from any peculiarity in the position of the parties, 
is misrepresentation or suggestio falsi. For where a 
party intentionally misrepresents a material fact, and 
so produces a false impression, that is a positive fraud 
{e) ; and if the party to whom the misrepresentation 
is made acts upon it, to his damage {f\ the other 
party will be liable for such damage to the party he 
has so misled,—and even to any third party who acts 
upon it, ^provided it appear that the false representation 
was made with the intent that it should he acted upon 
hy such third person {g) ; and misrepresentations will 
amount to fraud, not only where they are known to 
be false by those who make them, but also (at least, 
for some purposes, and for some purposes only) (h), 

(c) FuUager v. Clarke^ l8 Ves. 483. 

\d) In re Terry <fr Whiidt Contract 32 Ch. Div, 14. 

(e) HiJtl V. Lane, L. R. 1/ Eq. 215. 

{/) Slim, V. Croncher, i De G. F. A J. 518; Cann v, Wilson, 39 
Ch. Div. 39. 

(^) Ban^ V, Croskey, 2 Johns. A Hem. 22; Angus v. Clifford, 1891, 
2 Ch. 449. 

(A) Peek V. Derry, 14 App. Ca. 337; Le Lievre v. QwM, 1893, 1 Q* 49 L 
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where they are made by persons who do not know 

them to be true or false and yet make them,—or who 

believe them to be true, when, in the due discharge 

of their duty, they ought to have known, and ought 

to have remembered, the fact which negatives the 

truth of the representation made (i). Any deviation 

from the truth is, of course, contrary to the good 

faith that ought to prevail in contracts; but the whatmUie- 

misrepresentation which is to justify the recission of arTmattw for 

a contract must be a frausdans locum coniractui ,—that 

. . . i, • 1 . . (i ) Misrepre- 

IS, a misrepresentation ot some material lact giving sentation must 
occasion to the contract, being either the assertion 
of a fact on which the person entering into the [ 

Ti 1 1^ P r bea case of 

contract relied, or else the suppression ot a fact the fraus dan$ 
knowledge of which it is reasonable to infer would trac^u^ 
have made him abstain altogether from entering 
into the contract (Jc) ; and a mere intention may, in 
particular cases, amount to a material fact within 
the meaning of this rule (/). Again, the misrepre- (2.) Misrepre¬ 
sentation must (at least in cases of vendor and least 
purchaser) be not only of something material, but 
of something in regard to which the one party places something in 
a known trust or confidence in the other; but if the a confidence 
purchaser, having to judge for himself, does not 
avail himself of the means of knowledge open to 
himself, he cannot be heard to say that he rehed on 
or was deceived by the vendor s misrepresentations 
(m),—unless, perhaps, where the vendor has done 
something which leads him to abstain from properly 
inquiring (n). But the language of puffing, however 
much a departure from the truth, will not amount to 
a fraud in law,— Simplex commendatio non oUigat; and 
if the misrepresentation be merely matter of opinion, 


(♦) Hatdint v. Wickham, 3 De G. & Jo. ^04. 

(jfc) Pvlt^ord V. Riekardt, 17 Beav. 96; Peek v. Derry, supra. 

( l ) Edglngton v, PiUmawrice, 29 Oh. Div. 459. 

(m) Tamfiin v. James, 15 Ch. Div. 215. 

(n) Demy v. Hancock, L. R. 6 Ch. App. i; Cecil v. T^ehtter, 30 Beav, 
62. 
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(3.) The party 
must be mis¬ 
led by the inis- 
representation 
to his preju¬ 
dice. 


Frauds consist¬ 
ing in mis- 
lepresenta- 
tions by 
directors of 
companies. 


in regard to which each party must bo taken to rely 
on his own judgment, there is not, of course, in such 
a case, any actionable fraud at all; yet what at first 
sight appears to be matter of opinion merely, may, 
under exceptional circumstances, become a very 
material cloment of fraud {0), Of course, if the 
party to whom a misrepresentation is made was not 
misled by it, or if he knew it to be false, it cannot 
have influenced his conduct (p ); and if the misrepre¬ 
sentation is merely ambiguous, the party complaining 
of it as a fraud must show the sense in which ho 
understood it (q). 

In the case of misrepresentations made by the 
directors of joint-stock and other companies, the 
company is responsible for the damage to the extent 
of the profits it has made thereby, and other\nse the 
remedy is against the directors personally (r); and 
the defrauded person may, in such a ca^e, recover,— 
or (as the case may be) prove for,—the amount paid 
by him to the company (.s), and as regards the 
fraudulent directors, they are jointly and severally 
liable, and the action may therefore be brought 
against one or more of them alone without the other 
or others (t). But if any director be himself innocent, 
although his co-directors are fraudulent, he is not 
liable, e.g., to refund dividends received by him, and 
which have been wrongfully paid out of capital (u ); 
and no action hes against the executor of a deceased 
fraudulent director, unless to the extent (if any) that 
his estate has profited by the fraud (v). 


(0) Smith V. Land and Home Property Corporation^ 28 Ch, Div. 7. 
(p) Redgrave v. Hurd, 20 Oh. Div. i ; Edgington v. Fitmaurietf 
29 Ch. Div. 459. 

iq) Smith V. Chadmclcy y) Cli. Div. 27; 9 App. Ca. 187. 

(r) Wettern Bank Scotland v, Addie^ li R. i So. App. 145. 
it) AUiton't Cate, L. R. 15 Eq. 394. 

(0 Pa/rker v. Levsit. L. R. 8 Ch. App. 1035. 

{«) In re Durham Co., 25 Ch. Div. 752, 

[v) Peek V. Qumey, L. R. 6 H. L. 377. 
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Generally, where a person ha.s been induced to enter Remedy 
into a contract by a material misrepresentation of the pi^ientation 
other party, the latter shall be compelled to make 
it good at the option of the former, if the representa- where it can- 
tion be one which can be made good; and if not, 
the person deceived shall be at liberty to avoid the 
contract (oj); and the court will in a proper case 
rescind the contract (y); and no one can keep a 
profit obtained by the fraud of another, unless he is 
himself free from the fraud and has given valuable 
consideration (5). The defrauded party may, how¬ 
ever, by his subsequent acts, deprive himself of all 
right to relief; as if, with full knowledge of the 
fraud, he gives a release to the party who has de¬ 
frauded him or continues to deal with him (a) , but 
his subsequent acts will, when it is possible to do so, 
be interpreted as being consistent with the intention 
to retain his right to relief (h). 

The second principal variety of actual fraud, con- {b.) Suppmno 
sidermg it apart from any peculiarity in the position 
of the parties, is concealment or suppressio veri—ix 
siippressio veri being as fatal as a svggcstio falsi. But it party was 
is not every concealment, even of material facts, which 
will entitle a party to the interposition of a court 
of equity; for, in general, the concealment must, in 
order to be actionable, amount to the suppression of 
facts which the one partg was hound in legal duty to 
disclose to the other party (c) ; and in genera), as between 
vendors and purchasers of real estate, the purchaser 
is under no legal duty to the vendor,—for, as was 


(x) Rawlim v. Wickham, 3 De G. & Jo. 304, 322 ; Attorney-General 
y. Ray, L. R. 9 Ch. App. 397. 

(y) Newbigging v. A^m, 13 App Ca. 308. 

(«) BHdgmcm v. Green, Wilm. 64; V^ine v. Vane, L, R. 8 Ch. 
^PP* 383 ; Marsh V. Joseph, 1897, i Ch. 213. 

(а) AmeheU v. Hon\fray, 8 Q. B. D# 587. 

(б) Imperial Ottman Bank v. Securities Investment Corporation, 
W. N. 1895, p. 23. 

(0) Tamer v. Harvey, Jacob, 178; Turner v, Qrwn, 1895, 2 Ch. 206. 
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Duty of pur¬ 
chaser, on a 
sale by the 
court,—on his 
undertaking 
to give the 
court in¬ 
formation. 


As to intrinsic 
defect in per- 


said by Lord Thurlow in Fox v. Mackreth (d), if A., 
knowing of a mine on the estate of B., of which he 
knows B. to be ignorant, should contract to purchase 
that estate, the contract would bo good, although B. 
should be left in ignorance of the existence of the 
mine. On the other hand, a vendor is under certain 
well-recognised legal duties towards the purchaser; 
and if, e.g,, a vendor should sell an estate, knowing 
he had no title to it, or knowing that there were 
incumbrances on it of which the vendee was ignorant, 
the suppression of such a fact, affecting the title in 
whole or in part, is a fraud which avoids the sale 
(e). And the intending purchaser even may place 
himself in such a position as to incur the duty of 
making certain disclosures,— e.q.. a purchaser of 
property which is being sold under the direction of 
the court, if he lay any information at all before 
the court on any particular point, in order to pro¬ 
cure the sanction of the court to the sale, must lay 
before it all the information he possesses that is 
material on that particular point, to enable the court 
to form a correct opinion; and he is under this 
duty, whether the court asks for the information or 
not ,—scAl because of his undertaking to give the in¬ 
formation; but, apparently, he may in general ab¬ 
stain altogether from laying any information whatever 
before the court (/); and merely because he has 
undertaken to give information as to one particular 
point, he is not thereby considered to have under¬ 
taken to give information also on other particular' 
points, notwithstandmg that such other points may 
be material in procuring the sanction of the court to 
the sale (y). Also, in many cases, especially in the 
case of sales of personal chattels, the maxim caveat 


{d) 2 Bro. 0 . 0 . 420. 

(e) Edwards v. M^Leay^ 2 Swanst. 287. 
(/) Boswell T. CoakSt ii App. Ca. 232. 
(^) Boswell V. Coaks, supra. 
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emptor is applied; and unless there be some mis- gonai chattel, 
representation or artifice to disguise the thing sold, unSSe^' 
or some warranty as to its character or quality, or ^somearti- 

1 1 1 • 1 1 1- • ^ 1 fit’eorwar- 

unless the vendor is under some obligation to make ran^, or 
a disclosure, the vendee is understood to be bound boanyto du- 
by the sale, notwithstanding there may be any in- 
trinsic defects in the property, known to the vendor 
but unknown to the vendee, materially afiecting its 
value, and regarding which the vendor has merely 
held his tongue,— Nam qiii tacet non videivr affirmare 
(h). But there are cases where, from the very Silence tanta- 
nature of the transaction, the silence of the party—liis direct affirma- 
mere concealment of a fact—imports, and is deemed exTe^onai^ 
equivalent to, a direct affirmation. For example, in cases only, 
cases of insurance, the facts and circumstances affect- cases of m- 
ing the risk are generally within the knowledge of 
the insured only, and the insurer or underwriter 
places trust and confidence in him as to all such 
matters,—and the insured is therefore bound to com¬ 
municate to the underwriter all the facts and cir¬ 
cumstances material to the risk that are within his 
knowledge; and if they are withheld, whether the 
concealment be by design or by accident, it is 
equally fatal to the contract (i); and as regards life 
insurances in particular, it will generally happen, 
that matters of opinion (r.y., whether the intending 
assured is of temperate habits), stated in answer to 
the specific questions addressed to the intending 
assured (or to his referees), are really matters of fact, 
and material facts affecting the insurance (k). 

Inadequacy of consideration, or any other ine- inadequacy of 
quality in the bargain, is not to be understood as will not 
constituting per se a ground to avoid a bargain in 

(A) Walker v. Symondi^ 3 Swanst. 62. 

(t) Proudfoot V. Montejiore, L. R. 2 Q. B. 511; London Ataurance 
Co, V. Manself II Ch. Div. 363 j Tate v. Eyalop, 15 Q- B. D. 368. 

(A) Thomson v. Weems, 9 App. Ca. 671. 
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luadequaf'y 
evideuce of 
fraud,—es¬ 
pecially an 
inadequacy 
shocking the 
couscience, or 
coupled with 
other circum¬ 
stances of 
suspicion 


Harrison v. 
an 

apparent in¬ 
adequacy ex 
plained 
awa}'. 


equity (/); for courts of equity, equally with courts 
of law, assume that every one not under some dis- 
ability or incapacity is entitled to dispose of his pro¬ 
perty at whatever price he himself hxes, and upon 
whatever terms he chooses and besides, the 
value of a thing is what it will produce,—and one 
man may sell for less and another for more; and 
the sole inducement to the purchaser may have 
been the lowness of the price. There may, however, 
be such unconscionableness or inadequacy in a bargain 
as to demonstrate per se some gross imposition or 
undue influence, and in such cases courts of equity 
will interfere upon the ground of inadequacy alone; 
and where the inadequacy is not of that shocking 
character, still, if there are otlier ingredients in the 
case of a suspicious nature, the inadequacy is a 
strong element and evidence of fraud (n ),—as if the 
party is importunately pressed, or is suddenly drawn 
into the bargain without being permitted to consult 
disinterested friends (o). But ciYCumstances, although 
at hrst sight suspicious, may he explained away con¬ 
sistently with perfect honesty and fairness, and even 
an apparent gross inadequacy may not be a real 
inadequacy when everythmg is known,—thus, in 
Harrison v. Guest (p), where, after the death of a 
vendor, the sale was impeached by his representa¬ 
tives, on the ground that at the time of the sale he 
was an illiterate bedridden old man of seventy-one 
years of age, and had acted without independent 
professional advice, and had conveyed away the pro¬ 
perty in question, of the value of £400, for the con¬ 
sideration of a provision by way of board and lodging 
during his life, which only endured six weeks after the 


(/) Harruonjif. Guest, 6 De G. M & G. 424. 
(w) Jure Wragfj, 1897, i Ch. 796. 

(n) lla/rrison v. Guest, supra. 

(0) Rees V. Dc Bernhardy, 1896, 2 Ch. 437. 
ip) 6 De G. M. & G. 424. 
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conveyance,—It was held (the evidence showing that 
the vendor had declined to employ professional advice 
for himself), that the transaction was not impeachable 
on the mere ground of the apparent inadequacy of 
the consideration {(j). 

And, of course, courts of equity will not, even in Fraudulent 
cases of gross inadequacy, relieve if the parties can usul^^aiid 
no longer be placed in statn quo (r). For, in general, avoided, 
contracts aliected with fraud are voidable only, and 
not void; wherefore, such a contract is valid until 
it is repudiated; and the rescission or repudiation Circumstances 
may become impossible after the rights of third recission im- 
parties have intervened,—c.y., a fraudulent contract 
to take shares in a company cannot be rescinded 
after the commencement ol the winding up of the 
company (s), a dc fado removal of the shareholder s 
name from the register, or even the commencement 
of an action for the removal, is, however, a sufficient 
repudiation of the fraudulent contract. The court 
will not, however, readily conclude that the de¬ 
frauded party has given up his right to relief,—and 
mere delay in asserting the right to relief, if it is 
excusable and excused (^), or if it has done no 
harm in the meantime (m), will not be considered an 
abandonment of the right to relief; and, of course, 
if the fraudulent contract should in any case be 
void, then no repudiation of it is required,—but this 
very rarely happens. Occasionally also, contracts for No reciMion 
shares, although fraudulent, are not voidable even; uocenuhird 
for if A. by fraud induces B. to buy A. s shares, 

(2) Ahbot V. Sicordir, 4 Do G. & S 448. 

(r) Noi'th V. Anscll, 2 P. Wins. 619. 

(«) SpaeJeman v. Eiamy L. R. 3 H. L. 171; In rc Cape Breton Co.^ 

29 Ch. Div. 795; and S. C. (sub nom. Cfi^vendishBentinck v. Fenn)y 
12 App. Ca. 652 ; LadymU Company's Casc^ 35 Ch. Div. 400. 

(0 TibhaUs v. RottZier, W. N. 189';, p. 152. 

(u) Imperial Ottoman Bank v. Securities Investment Corporationy 
W. N. 1895, P- 23 « 
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Fiautls which 
are so by force 
of statute 
nieiely. 
Companies 
Act, 1862,— 

8. 164. 


Companies 
Act, 1867,— 
8. 38. 


Companies 
Act, 1867,— 
B. 25. 


and the com2)any is not implicated in A!s frandy there 
the contract will hold good as between B. and the 
company, and B.’s remedy is against A. only, and is 
for a re-transfer of the shares and an indemnity; 
and the rule is the same even if A. be a director of 
the company. But if the company is at all impli¬ 
cated in the fraud,—directly or indirectly,—then 
the contract would be voidable as against the com¬ 
pany even,—and that although the fraudulent mis¬ 
representations were eerhal only, by the mouths of 
the company’s officers (r). 

There are certain frauds in relation to companies 
which are frauds by force of statute merely. Thus, 
under the i64tli section of the Companies Act, 
1862, any conveyance, mortgage, &c., which, in the 
case of an individual trader, would be a fraudulent 
preference on his bankruptcy, is a fraudulent pre¬ 
ference on the winding up of the company, and may 
be set aside accordingly,—but of course only for the 
benelit of the general body of creditors, and not for 
the benefit of any one individual creditor (x). And, 
under the 38tli section of the Companies Act, 1867, 
the non-disclosure of contracts between the pro¬ 
moters of a projected company and the persons con¬ 
tracting with them, it' the contracts are of a kind to 
influence the prospective shareholders, renders the 
prospectus fraudulent (y),—the promoters, when at 
least they are the sole source of information, or are 
otherwise bound to disclose, being in a sort of fidu¬ 
ciary relation towards such shareholders, and liable 
for concealment as well as for misrepresentation {z ); 
also, note, that if any such contract is in its own 


(v) Lyndc'i Case, 1896, ifCh. 178. 

(a:) Willmott v. London Celluloid Co., 34 Ch. Div, 147. 

{y) New Sombrero Phosphate Co. v. Erlomger, 3 App. Ca. 1218; 
Andrews v. Mockford, 1896, I Q. B. 372. 

{z) Lidmey <k Wigpod Co. v. Bird, 33 Ch. Div. 85. 
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nature fraudulent, the mere registration of it under 
section 25 of the Companies Act, 1867, will not cure 
it (a); and note also, that a prospectus which is 
otherwise fraudulent, is not good, merely because it 
discloses all such contracts (b ); and note also, gene¬ 
rally, that making payments out of capital, which improper pay- 
ought to bo paid (if paid at all) out of profits only, 
is a fraud in the nature of a misfeasance by the 
directors and other officials of the company, for 
which they arc answerable to the shareholders (c) 

—unless, semhle, where in any case the damages are 
too remote (d). Also note, that although you may 
lawfully apply portion of the capital in the payment 
of interest on prepaid shares (e), yet you cannot 
issue shares at a discount (/),—but you may issue 
the shares at a premium; and you may issue bonds 
or debentures either at a discount or at par or at 
a premium. Moreover, a company may not buy its 
own shares (g)\ nevertheless, a company which Ls 
otherwise duly constituted under the Companies Act 
is not a fraudulent company, merely because it is 
(in effect) a one-man company (h). 


As regards actual frauds arising chiefly from a 11. Case* of 
consideration of the peculiar position of the injured 
parties,—The law requiring that there shall be free condition of 
and lull consent to bind the parties, and such consent partie*. . 
supposing three things, namely, a physical power, a Sn*ent*new*- 


(а) Eddyttone Compayiy Case, 1893, 3 Ch. 9; In re Wrayy, 1897, 
I Ch. 796. 

(б) Aaron's Reefs v. Twiss, 1896, A. C. 273. 

(0) The Oxford Benefit Building Society, 35 Ch. Div. 502; Leeds 
Estate Co. v. Shepherd, 36 Ch. Div. 787; Vemer v. Oeneral Trust 
Co.. 1894, 2 Ch. 239. 

(rf) In re Kingston Cotton Mill Co., 1896, i Ch. 331 ; 1896, 2 Ch. 
279. « 

{e) Lock V. Q,ueendand Investment Co., 1896, A. C. 461. 

(/) Ooregum Gold v. Roper, 1892, A. C. 125. 

(V) Trevor v. Whitworth, 12 App. Ca. 409. 

(h) Saloman v. Saloman dt* Co., 1896, A. C. 22. 
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wry to every 
agreement. 


Gifts and 
le^'acieg on 
condition 
against many 
mg without 
consent. 


I Person 
won compos 
vitntis,— 
his conti acts 
are usually 
void. 


2. Drunken¬ 
ness,— 
amounting 
to a want of 
understand¬ 
ing, contracts 
how affected 
by. 


moral power, and a free exercise of these powers (i), 
—it follows, that if either of these two powers is 
defective, or if the exercise of either is hindered, the 
act or contract is not binding. And further, if the 
power be, ejj., one of consenting to a marriage, the 
power must bo exercised fairly and without bias, 
and the court will interfere to prevent any undue 
bias, and also to secure fairness in the giving or 
withholding of the consent,—therefore, in the case 
of gifts or legacies given upon condition that the 
donees or legatees shall not marry Avithout the 
consent of parents, guardians, or other confidential 
persons, the doctrine is noAv firmly established, that 
courts of equity will not suffer the manifest object 
of the condition to be defeated by the fraud, or by 
the dishonest, corrupt, or unreasonable refusal, of the 
party Avhose consent is required to the marriage {k). 
And hence also, (i.) The contract of a person non 
Cimjp08 mentis, wherever there is not entire good faith, 
or the contract is not just in itself and for the 
benefit of the mm compos, will be set aside in a court 
of equity; but where the contract is entered into with 
good faith, and is for his benefit, courts of equity, as 
well as of law, will uphold the transaction; also, if a 
purchase is made in good faith, Avithout any knowledge 
of the incapacity, and no advantage has been taken 
of the non com])o% courts of equity Avill not interfere 
to set aside the contract, if injustice will thereby be 
done to the other side, especially if the parties cannot 
be placed in statu quo ( 1 ). (2.) But to set aside any 

act or contract on account of drunkenness, it is not 
suflScient that the party is under undue excitement 
or lethargy from liquor,—unless it be of such a 
degree as that the party is utterly deprived for the 


(i) AUcard v, Skinner, 36 Ch. Div. 145; Morley v. lonyknan, 1893, 
I Ch. 736. 

(k) Dashwoodv. Balkeley, loVes. 24^; Clarke v. Parker, i8Ve«. 18. 
(0 Melton V. Camroux, 4 Exch. 17; Manby v. Bewicke, 3 K. & J. 342. 
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time of the use of his reason and understanding; but, 
of course, where there has been some contrivance to 
draw the party into drink, the court might in that 
case relieve,—for in general, courts of equity, as a 
matter of public policy, do not incline, on the one 
hand, to lend their assistance to a person who has 
obtained a deed or agreement from another in a state 
of intoxication, and, on the other hand, they are 
equally unwilling to assist the intoxicated party (un¬ 
less he was wholly incapacitated as aforesaid) to get 
rid of his agreement or deed merely on the ground 
of his intoxication at the time, but they leave the 
parties to their ordinary remedies at law, unless there 
has been some contrivance or some imposition prac¬ 
tised (?h). (3.) Closely allied to the foregoing are 3- imbecile 

cases where a person, although not positively non Sphere there 
rxfmpos, is yet of such great weakness of mind as to 
be imable to guard himself against imposition,—for 
in such a case, if the circumstances justify the con¬ 
clusion, that the party has been imposed on, the 
transaction will be void in equity; and the burden 
of proof is on the other party to show that no unfair 
advantage was taken of the weakness (?t). And the undue in¬ 
like rules are applicable as regards wills obtained by 
the exercise of undue influence over the testator or testHtors 
testatrix,—for wills are in this respect upon the like 
footing with contracts, being an alienation of the 
property of the deceased, and usually to persons 
other than those who would (in the absence of such 
alienation) be entitled at law to the property; but in 
order to establish undue influence sufficient to invali¬ 
date a will, it must bo shown, that the volition of the 
testator was repressed so as that he did what he did 
not desire to do; and the mere fact that, in making 
his will, the testator was infliieneed by, e.g., immoral 


(m) Clarkton T. Kiiton, 4 Gr. 244. 

(n) Longmate v. Ledger, 2 Gift. 164. 
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4. Persons of 
competent uii 
derstanding, 
under undue 
influence. 


(a.) Duress. 


(6.) Extreme 
necessity. 


5. Infants,— 
the contracts 
of, when and 
when not 
binding. 


(0) or religious (p) considerations, does not amount to 
such undue influence, so long as the dispositions con¬ 
tained in the will express the wishes of the testator. 
(4.) Cases of an analogous nature may bo easily put, 
where the party is subjected for the time to undue 
influence, although in other respects and at other 
times he is of competent understanding,—as where 
he does an act or makes a contract when he is under 
duress, or under the influence of extreme terror, or 
of threats, or of apprcliensions short of duress. For 
in cases of this sort, he has no free will, but stands 
m vincidis; and the constant rule in equity is, that 
where a party is not a free agent, and is not equal to 
protecting himself, the court will protect him {q)\ 
and circumstances of extreme necessity and distress, 
although not accompanied by restraint or duress, 
may in like manner justify the court in setting 
aside a contract on account of some imposition atten¬ 
dant upon it (r), or on account of its improvidence 
coupled with such necessity or distress as afore¬ 
said (5). (5.) The acts and contracts of infants (not 

being for necessaries) are not, as a general rule, bind¬ 
ing upon them, because the presumption of law is 
that they have not sufficient reason or understanding 
to bind themselves. There are indeed certain cases 
in which infants are permitted by law to bind 
themselves by their acts and contracts; for,—not to 
mention contracts for necessaries suitable to their 
degree and quality, which arc, of course, binding 
upon them when they are not otherwise supplied 
with necessaries {t \—infants are also bound by con¬ 
tracts of hiring and service, and by acts which the 

(0) Wtngrove v. Wingrove, II P. D. 81. 

[p) Allcard v. Skinner, supra; Morlcy v. Loughnan, supra. 

(5) Hawet V. Wyatt, 3 Bro. C. C. 158. 

(r) Qould V. Okedm, 4 Bro. P. C. 199 ; James v. Kerr, 40 Ch. Div. 
449, 

(a) Rees v. De Bemardy, 1896, 2 Ch. 437. 

(0 Barnes v. Toye, 13 Q. B. D. 410; Johnstone v. Marks, 19 Q. B. 

D. 509- 
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law requires theiri to do. But, generally, infants ar(? 
favoured, both at law and in equity, in all things 
which are for their benefit, and are saved from being 
prejudiced by anything which is to their disadvan¬ 
tage,—this rule being, however, designed as a shield 
for their protection, and not as a means of enabling 
them to perpetrate a fraud or injustice on others 
(ii); wherefore an infant may make a valid gift of 
his property, when he is fully capable of managing 
his own aftairs, and there is no influence brought 
to bear upon him in making the gift (r). And note, 
that there used to be an important difference between Distinction 
the acts and contracts of infants on the one 'hand, i^unr^c?and 
and those of lunatics, idiots, Ac., on the other,—for 
the act or contract of a lunatic or idiot was and is contracts 
ad initio void, and can never be validated in any 
motle ,—scii if the other contracting party has known 
of the lunacy at the date of making the contract 
(./;); but of the acts and contracts of infants, while 
some are wholly void, others used to be merely 
voidable; and where they were voidable, it used to 
bo in the election of the infant to avoid or confirm 
them when he arrived at full age, his confirmation 
being in writing. In general, where a contract (not 
being his own personal contract) may be for the 
benefit of an infant, it is voidable only,—and he must 
elect either to confirm or to avoid it, as well at law 
as in equity; and he must do so within a reasonable 
time (y); but where such a contract can never be 
for his benefit, it is utterly void; and under the infants Relief 
Infants Relief Act, 1874 money-lending and 
money-raising contracts, and all other personal con- 


(w) Lenepriere v. Lange^ 12 Ch. Div. 675. 

{v) Taylor v. Johnstone, 19 Ch. Div. ^3 ; HoUyn v. Hoblyn, 41 Ch. 
Div. 200, • 

(*) Imperial Loan Co. v. SUme, 1892, i Q. B. 599. 

(y) Partridge v. Partridge, 1894, i Ch. 351; In re Loam A Co., 
1892, 3 Ch. 555; Clement's Case, 1894, 2 Q. B. 482. 

(*) 37 & 3 ® Vlct. c. 62. 
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tracts of the infant (not being for necessaries), are 
made utterly void (a ),—and these are therefore not 
confirmable by the infant upon his attaining ago; 
and he cannot be made a judgment debtor in respect 
thereof (^). But the marriage articles of an infant 
would, semhle, bo good as a contract for necessaries 
(c),—at all events, such a contract would not be void, 
but voidable, and therefore would bo either confirmed 
or repudiated by the infant on (and within a reason¬ 
able time after) his attaining the age of twenty-one 
years (d)] also, money actually paid by an infant 
under a void contract (r.y., upon an agreement for 
renting a tenement and for the purchase of the 
furniture therein) cannot be recovered back, there 
having been part enjoyment by the infant,— secvs, 
6 . Fema covert if there luis been no .such part enjoyment (r). (6.) 

hadnotcapa- j i . ^ , fi i ^ i ^ mi 

city to contract tn regard to jemf's covert, the case used to be still 

Stronger; for, generally speaking, at law they had 

to their sepa- no capacity to do any acts or to enter into any 
rateeitatem i i 

equity. contracts, such acts and contracts being treated as 
mere nullities. Courts of equity, however, broke in 
upon this doctrine, and in many respects treated the 
wife as capable of disposing of her own separate 
property, and of doing other acts as if she were 
^feme sole; and in cases of this latter sort, the same 
principles used to apply to the acts and contracts of 
a married woman as would have applied to her as 
a feme sole ,—unless the circumstances gave rise to 
a presumption of fraud, imposition, unconscionable 
Their capacity advantage, or undue influence. And now, under 

Married Womens Property Acts, 1882 and 
1893- _ 

(а) Coxhead v. MuUis, 3 C. P. Div. 439; Smith v. King, 1892, 2 Q. 
543 * 

(б) Ex parte Beauekamp, 1894, I Q. B. I. 

(c) Duncan v. Dixon, 44 Oh. Div. 21 1 . 

(d) Carter v. Silber, 1892, 2 Ch. 278; S. C. (sub nom. Edwards v. 
Carter), 1893, A. C. 360; Faninffton v. Forrester, 1893, ^ Ch. Div. 461. 

(e) Valentini v. Camli, 24 Q. B. D. 166; and see Corpe v. OverUm, 
10 Bing. 252; Hamilton v. Vaughan Co., 1894, 3 Ch. 5^ 
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1893, a married woman may maintain an action in 
her own name for the recovery,—and has the 
same remedies, civil as well as criminal, for the 
protection,—of property declared by the Act to be 
her separate property, as though she were a fmc 
sole; and, so far as regards such separate property, 
she is made fully capable of entering into contracts 
of every kind, equally as a man may do, and with 
(in effect) the same consequences. 
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CHAPTER IV. 


CONSTRUCTIVE FRAUD. 


Constructive By constriictivo fraiuls are meant such acts or con- 
tracts as, although not originating in any actual 
design or contrivance to perpetrate a positive fraud 
or injury upon other persons, arc yet,—by reason of 
their tendency to deceive or mislead other persons, 
or to violate private or public confidence, or to impair 
or injure public interests,—deemed equally repre¬ 
hensible with positive frauds, and therefore are pro- 
Tliree classes hibited by law, as being acts and contracts done mah 
aniwo; and cases of this kind are either: (i.) Cases 
of constructive fraud, so called because they are con¬ 
trary to some general public policy or to the policy 
of the law; or (2.) Constructive frauds, so called 
from the abuse of some peculiar, confidential, or 
fiduciary relation between the parties; or (3.) Con¬ 
structive frauds, so called because they unconscien- 
tiously compromit, or injuriously affect, or operate 
substantially as frauds upon, the private rights, 
interests, duties, or intentions of the parties them¬ 
selves, or of third persons. 


I. Construc¬ 
tive frauds as 
contrary to 
f of the 


(i.) Marriage 
brokage con¬ 
tracts. 


I. As instances of constructive frauds, so called 
because they are contrary to some general public 
policy, or to some fi;^ed artificial policy of the law, 
may be mentioned Marriage Brokage Contracts,—by 
which a person engages to give another some reward 
or remuneration if he will negotiate a marriage for 
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him; and these are utterly void (a) and incapable of 
confirmation (h ); and money paid pursuant to such 
contracts may be recovered back in equity (c); and 
on the same principle, every contract by which a (2) Reward 
parent or guardian obtains any remuneration for pro- 
moting or consenting to the marriage of his child or 
ward is void (d). The same principle pervades also chUd. 
that class of cases where persons, upon a treaty of 
marriage, by any concealment or misrepresentation, (3 ) Secret 
mislead other parties, or do acts which are by other ffaurormar” 
secret agreements reduced to mere forms or become 
inoperative; €.g., where a man, on the treaty for the 
marriage of his sister, let her have money privately, 
in order that her portion might appear as large as 
was insisted on by the intended husband, and she 
gave a bond to her brother for the repayment of it, 
the bond was decreed to bo delivered up (e). More- (4.) Rewards 
over, the same rules are applied to cases where bonds nemg 
are given, or other agreements made, as a reward for 
using influence and power over another person to wiU. 
induce him to make a will in favour of or for the 
benefit of the obligor,—for all such contracts terui to 
deceive and injure others, and encourage artifices 
and improper attempts to control the exercise of 
their free judgment (/). 

Also, all contracts in general restraint of marriage (5) Contracts 
are void, as being against public policy and the due iXha of 
economy and morality of domestic life: and so, if a 
condition is not in restraint of marriage generally, 
but still the prohibition is of so rigid a nature, or 
so tied up to peculiar circumstances, that the party 


(а) Hall V. PotttTf Show, P. C. 76. 

(б) CoU V. Qibson, 1 Ves, Sr. 503 ; Jioberts v. Poberts, 3 P. Wms. 74. 

(c) Smith V. Brunning, 2 Vern. 392. • 

(rf) Kent V. AlUnf 2 Vern, 588. 

(c) Gale V. Lindo^ i Vern. 475 ; Neville v. Wilkinson^ ' Bro, C. C, 
543 ; In re Great Beiiin Co., 26 Ch. Div. 616. 

(/) Debenham v. Ox, i Ves. 276. 
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upon whom it is to operate is unreasonably restrained 
in his choice of marriage, it will fall under the like 
consideration. Thus, where a legacy was given to a 
daughter, on condition that she should not marry a 
man Avho was not seised of an estate in fee-simple of 
the clear yearly value of i^500, it was held to bo a 
void condition, as leading to a probable prohibition 
(6) Contracts of marriage (y). So also, contracts in general re- 
restramuf straint of trade arc void, as tending to promote 
but^not^*'^’ monopolies, and to discourage industry, enterprise, 
special re- and just Competition. But the same reasoning does 
straints. apply to a limited restraint of trade, — c.//., not to 

carry on trade at a particular place or with particu¬ 
lar persons, or for a limited reasonable time; and a 
person may lawfully sell a secret in his trade or 
business, and restrain himself from using that secret 
(h). The court will also (where it can) sever, at 
least in a severable contract, what is reasonable from 
what is unreasonable in the restraint (?); also, a con¬ 
tract in restraint of trade may nowadays be lawfully 
valid although unlimited in point of space, — e.g., a 
(7.) Agiee- contract in respect of war material, ie., guns and 
vioiatioif^^ ammunition (k). Also, all agreements founded upon 
fidenwa violation of public trust or confidence, or of the 
rules adopted by the courts in furtherance of the 
administration of public justice, are held void,— e.g., 
contracts for the buying, .selling, or procuring of 
public offices (/), agreements founded on the sup¬ 
pression of criminal prosecutions {m\ contracts which 
have a tendency to encourage champerty (71); and 
generally, all agreements founded upon corrupt con- 

[(j) Keily v. Monck, 3 Ridg. P. C. 205 ; Scott v. Tyler, 2 L. C. 115. 
\k) Benwell v. Inns, 24 Beav. 307 ; Harms v. Parson, 32 Beav. 328. 
(1) Baker v Hedgecoek, 29 Cb. Div 520; Mills v. Ihinham, 1891, 
I Ch. i;76 ; Peris v. SaaLJeld, 1892, 2 Ch. 149. 

{k) Nordenfdt v. Maxim Co. Limited, 1894, A. C. 535. 

{ 1 ) Chesterjidi v. Janssen, I Atk. 352. 

{m) Johnson v. Ogilhy, 3 P. Wnis. 277. 

(n) Beynell v. Sprye, I De G. M. & G. 660. 
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siderations or moral turpitude, whether they stand 
prohibited by statute or not, are treated as frauds 
upon public policy or public law; and, of course, 
any agreements which tend to “ affect the adminis¬ 
tration of justice," besides being fraudulent, are also 
illegal (o). 

By the Companies Act, 1862, s. 22, shares in (8.) Fnwdii in 

• t j • li’ii z*!.! rslfttion to tho 

jomt-stock companies are made freely transferable, transfer of 
the mode of transfer being that prescribed by the 
regulations of the company; but a transfer that is companies, 
subject to some reservation in favour of the trans¬ 
ferror is no transfer, so as to get rid of the liability 
for calls,—such a pretended transfer being, in fact, 
fraudulent (p). Also, when the directors have (as 
they usually have) a right of rejecting proposed 
transferees, any concealment or misrepresentation 
materially affecting the worth of the proposed trans¬ 
feree would be an iictual fraud, and not constructive 
merely, and would render the transfer invalid (f.e., 
voidable) even although accepted (9),— but it is other- as between 
wise, when the directors have no power of rejection 
(r). And again, as between trustees and minis qm 
tnisicni, the trustee whose name is on the share- 
register is liable, and not the cestui que trust; but 
the trustee {where the investment is proper) has the 
usual right of indemnity (,s'); also, where the shares 
are placed in the name of the trustee, only colourably 
and for the purpose of merely evading the legal 
liability, the cestui que trust would be liable {t). 

In general, where the parties are alike involved in Neither party 
illegal agreements, whether mala prohibita or *^ *** ^***^ 


(0) imnd V. Qrimvxdt, 39 Ch. Div. 605. 
ip) De PoAi't C(i9€^ 4 De Ge. & Jo: 544. 

{q) Ex parte KirUrea, L. R. 5 Ch. App. 95. 

(r) Bailie'8 Cewe, 39 L. J. Ch. 391. 

(#) City ofOlaegow Bank Cases, 4 App. Ca. 547-581. 
{t) CosteUan v. Hobson, L. R. 10 Eq. 47. 
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Hgreement is in se, courts of equity, following the rule of law as 
geuerifrule ; participators in a common fraud, will not 

interpose to grant any relief to either of them, acting 
upon the well-known maxim. In pari delicto, potior 
except Tehere est tonditio possidentis {u)\ hut where the agreement 
c^trwT^tV* challenged as being against public policy, the cir- 
publio policy, cumstancc that the relief is asked by a party who 
is pariicepi fraud is is not in equity material,— tho 
reason being, that tho public interest requires that 
relief should be given, and the relief is given, to tho 
public through tho party (i*), and not to the party, 
excepting as an indirect consequence occasionally. 


II. Construc¬ 
tive frauds 
arising from 
the fiduciary 
relation. 

The principle 
upon which 
the relief is 
granted. 

(i.) Gifts from 
child to parent 
void if not in 
perfect good 


Gift by child 
shortly after 
minority. 


II. As instances of constructive frauds, so called 
from the abuse of some peculiar, confidential, or 
fiduciary relation between the parties,—and in all of 
which there is to be found more or less an intermix¬ 
ture of deceit, impo.sition, over-reaching, unconscion¬ 
able advantage, or other mark of direct fraud,—may 
be mentioned, in tho first place. Frauds on the Relation 
of Parent and Child,—all contracts and conveyances 
whereby benefits are secured by children to their 
parents, or to ))ersons who stand in loco parentis, being 
the objects of the court’s jealousy; and if they are not 
entered into with scrupulous good faith, or are not 
reasonable under the circumstances, they will be set 
aside, unless third parties have acquired an interest 
under them (a;). And where a child, shortly after 
attaining his or her majority, makes over property to 
his or her father without consideration, or for an in¬ 
adequate consideration, equity will require the father 
to show that the child was really a free agent, and 
had adequate and independent advice (y). In tho 


(m) Otborne v. Williams, 18 Ves. 379. 

(t>) Roberts v. Roberts, 3*P. Wms. 66; Rider v. Kidder, 10 Ves. 360. 
(a;) Wright v. Vander^nk, 8 De G. M. & G. 133 ; Kempson v. Ash^ 
bee, L. R. 10 Ch. App. 15. 

(y) Savery v. King, $ H. L. Ca«. 627 ; Bainbrigge v. Browne, 18 Ch. 
Div. 188. 
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next place, may bo instanced frauds in the relation of 
guardian and ward; for, of course, while the guar- (2) Gnardian 
dianship lasts, the relative situation of the parties cannoUeai 
imposes a general inability to deal with each other; 
but courts of equity proceed yet further in cases of the contmu- 
this sort, and will not permit transactions between 
guardians and wards to stand, cvfn wJicn they have Gift by ward 
occurred after the wardship hn^ ceased, if the inter- t^mfnatbD^of 
mediate period be short (2),—unless the circumstances 
demonstrate the fullest deliberation on the part of Huspicion. 
the ward, and the most abundant good faith on the 
part of the guardian (a) ; but Avhen the influence as Gift upheld 
well as the legal juithority of the guardian over the ^iJMVnd legal 
ward have coruplotely ceased, and the ward has been hate^c*^*ed 
put in possession of his property after a full and fair 
settlement of accounts, equity will not interfere to 
iiet aside a reasonable gift to the guardian (h). And (3.) Quasi 
rU the like principles are applied to persons standing 
in the situation of quasi guardians, or confiden¬ 
tial advisers,—as medical advisers (c), or ministers of 
religion (d ),—and to every case where influence is 
Required and abused, or where confidence is reposed 
Rnd betrayed (g). But it may be stated generally, 
that, in all the foregoing cases, if the donor (after 
the confidential relation has ceased) intentionally 
-elects to “ abide by the gift,” that would be a sufficient 
-confirmation of the gift; and at all events, after such 
a confirmation, the legal personal representatives of 
the donor cannot after his death set it iiside (/),— 
secus, if there has been no such confirmation by the 
donor herself (y). 


(2) Pierce v. Waring, l P. Wins. 121. 

(o) Weight v, Vanderp/unt:, 2 K. A J. l. 

(6) Hatch V. Hatch, 9 Ves. 297. 

(c) Dent V. Bennett, 4 My, & Cr. 269. • 

(d) NoUidge v. Prince, 2 Giff. 246. 

(e) Smith V. Kay, 7 H. L. Caa. 751; Lyon v. Home, I R 6 Eq. 655. 
(/) Mitohdl V. Homfrav, 8 Q. B. D. S 37 * 

i{g) Tyart v. Alsop, W. N. 1888, p. 19a 
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(4.) Solicitor 
Hud client. 


Xgift fiom 
cbent to soli¬ 
citor pending 
that relation 
cannot stand. 


A purchase 
fiom client, if 
there is per¬ 
fect horn fides, 
is good. 


Some more particular attention requires to be 
bestowed on those instances of constructive frauds 
which arise in connection with the relation of solicitor 
and client. In Tomson v. Judge {h), where A., who was 
proved to have entertained feelings of peculiar per¬ 
sonal regard for B., Ids solicitor, conveyed to him 
certain real estate by a deed purporting to bo a 
purchase-deed,—the consideration being expressed 
to bo 100, although the value of the real estate was 
upwards of ;^I200: and B. produced evidence to 
show that no money passed, and that the transaction 
was never intended to bo a purchase, but a gift for 
his services and from affection,—it was said by the 
court, that the rule is absolute, that a solicitor cannot 
sustain a gift from his client, made pending the re¬ 
lation of solicitor and client; and the deed was set 
aside,—Kindersley, V.C., saying“ A solicitor can 
“ 'purchase his client s property even while the relation 
“subsists; the rule of the court being that such 
“purchases are to be viewed with great jealousy,, 
“ and the onus lies on the solicitor to show that the 
“ transaction was perfectly fair, that the client knew 
“ what ho was doing, and in particular that a fair 
“price was given, and of course that no kind of 
“ advantage was taken by the solicitor. Is, then, the 
“ rule with regard to gifts the same, or is it more- 
“stringent,—for less stringent it cannot bo. There 
“is this obvious distinction between a gift and a 
“ purchase, that is to say, in the case of a purchase,, 
“the parties are at arm’s-length, and each party 
“requires from the other the full value of that 
“ which he gives in return; but in the case of a 
“ gift, the matter is totally different; and it appears 
“ to me, that there is a for stricter rule established 
“ in this court with r^ard to gifts than with regard 
“ to purchoMs, and that the court makes a gift from 


(h) 3 Drew. 306 ; Clarke v. Qirdwood, 7 Oh. Div. 9. 
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“a client to his solicitor absolutely void” {%), It is Solicitormuit 
an established rule, therefore, that a solicitor shall 
not in any way whatever, either personally or 
through his wife (k), in respect of any transactions remuoeratioD. 
in the relations between him and his client, make 
any gain to himself, at the expense of his client, 
beyond the amount of his just and fair professional 
remuneration (/). Nevertheless, an agreement be- Agreement to 
tween a solicitor and his client, that a gross sum [um^fo^p” t 
shall bo paid for costs for business already done is 
valid, provided the agreement be in writing (m); 
but, in that case, it behoves the solicitor to use great 
caution, and to preserve sufficient evidence that the 
transaction was a fair one, and that the client was 
not under the influence of the solicitor («),—a pres¬ 
sure characterised (rather fantastically) by Lord 
Thurlow ip) as “ thi crushing injiiience of the attoiiuy; ” 
also, an agreement by a solicitor to receive a fixed 
sum by ways of costs for future business, although it and for future 
was formerly invalid, and would have been set aside 33 
even after payment under the agreement (p), will 
now, under 33 & 34 Yict. c. 28, s. 4 (as regards 0,44. 
contentious business),and under 44 & 45 Viet. c. 44, 
s. 8 (as regards non-contentious business), be good and 
valid; but every such contract is subject to taxation 
as a bill of costs, and may (if improper) be set aside 
{(f ); and in every case, the amount payable under 
the agreement must be fair, having regard to the 


(/) Spencer v. Topkam, 22 Benv. 573; Greslep v. Mougletj, 4 De G 
& Jo. 78; Lcivis V. Hillman, 3 H. L. Gas. 630 
(k) Liles V. Terry, 1895, 2 Q. B. 679; Goddard v. Carlisle, 9 Price, 
169. 

(/) Tiirrdl v. Bank of London, 10 II. L, Ca's. 26. 

(m) Jn re Russell, 30 Ch. Di\. 114 

(n) Morr/an v. Hujqins, I Giflf. 277. » 

(0) Welles V. Middleton, i Cox, 125. 

(7)) In re Newman, 30 Benv. 196. 

(9) Ward V. Eyre, IS Ch. Div. 130; In re Palmry 45 Ch. Div. 291; 
In re Frape, 1893, 2 Ch. 284. 
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{$.) Trustee 
and cestui 
que trust. 


Purchase by 
trustee from 
cestui quc 
trust cannot 
be upheld, 


except on a 
clear and dis¬ 
tinct and fair 
contract that 
the catui que' 
trust intended 
the trustee to 
purchase. 


work done (r); and all these rules are now applicable 
also to solicitors being mortgagees (5). 

In the next place, with regard to the relation of 
trustee and cedui que tri/sf, it may be laid down as 
a general rule, that a trustee is bound not to do 
anything which can place him in a position in¬ 
consistent with the interests of the trust, or which 
has a tendency to interfere with his duty in dis¬ 
charging the trust; and it is in consequence of this 
rule that a purchase by a trustee from his cestui que 
trust, although he may have given an adequate price 
and gained no advantage, shall bo set aside at the 
option of the ccstvi que trust; and, as observed by 
Lord Eldon (t), “ It is founded upon this, that though 
“ you may see in a particular case that the trustee 
“ has not made advantage, it is utterly impossible 
“ to examine, upon satishictory evidence in the power 
“ of the court (by which I mean in the power of 
“ the parties), in ninety-nine cases out of a hundred, 
“ whether he has made an advantage or not. Suppose 
“ a trustee holds an estate, and by the knowledge 
“acquired in that character discovers a valuable 
“coal-mine under it, and, locking that up in his 
“ own breast, enters into a contract to buy it with 
“the cestui que trust, —if he chooses to deny it, how 
“ can the court try that against that denial ? The 
“ probability is, that a trustee who has once con- 
“ ceived such a purpose will never disclose it, and 
“ the cestui que trust will be effectually defrauded " {u). 
“ It has been decided, however, that a trustee may 
“ buy from the cestui que trust, provided there is a 
“ clear and distinct contract, ascertained to be such 
“ after a jealous and scrupulous examination of all 


(r) Ex parte Catheart, 1893, ^ Q. B. 201. 
(«) 58 & 59 Viet. c. 25. 

(t) Ex parte Laeey, 6 Ves. 627. 

(w) Ingle V. Richards^ 28 Beav. 361. 
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“ the circumstances, that the cestui que trust intended 

“ the trustee should buy, and there is no fraud, no 

“ concealment, no advantage taken by the trustee 

“ of information acquired by him in the character of 

“ trustee ” (v). And in fact, the rule as expressed 

by Lord Eldon, in the words quoted above, would at 

the present day hold good (if at all) in the case 

only of a trustee for sale piir( 4 ia.sing from his cesfui 

que trust without the leave of the court to bid; but 

all purchases by trustees will be watched by the 

court “ with infinite jealousy ” (./;), and a trustee is Gift to trustee 

never permitted to partake of the bounty of his gam^prm- 

cestui que trust, ex(;e]jl under circumstances which pipleasone 

^ ' T 1 ^ between guar- 

would make the same valid it it were a case ot dian and ward, 
guardianship,—in other words, the relation must 
have in fact ceased, and it must be proved that 
the influence arising from that relation Inis also 
cea.sed, in order to the validity of such a gift. 

Also, as regards the relation generally of principal ( 6 .) Pnncipai 
and agent, the same principles are applicable; r.y., 
agents are not permitted to become secret vendors 
or secret purchasers of property which they are 
authorised to buy or to sell for their principals (y), 

—or indeed to deal validly with their principals in 
any case ea:ccj)t where there is the most entire good faith, 
and full disclosure of all facts and circumstances, and 
an absence of all undue influence, advantage, or 
imposition (2). And if an agent, employed to make Agent^nnot 
a purchase, purclnvse for himself, he will be held a J^ret wofit 
trustee for his principal (a ), and an agent employed 
to purchase will not be permitted, unless with the 


(v) CoUs V. Trecolhick, 9 Ves. 234 ; Denton v. Donnor, 23 Beav. 285 ; 
and see p. 163, supra. 

(*) Fox V. MaokreiK I L. C. 123. 

(y) Charter v. Trevelyan, il C. & F. 714; Wahham v. Stainton, 
1 De G. J. k S. 678. 

[z) Daily V. Wonham, 33 Beav, 154; Ik Bumhe r, Alt, 8 Oh. Div. 
286. 

(a) lees v. Nutiak, l Russ. & My. 53. 
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(7.) Counsel, express consent of his principal, to make any profit 

ftuctioneers, r i -i i i 

Ac., nnd their out 01 the transaction (0). Ami the same principles 
clients apply with almost equal force to other persons stand¬ 
ing in conlidential or tiduciary situations,—as coun¬ 
sel , the assignees and the solicitors of a bankrupt’s 
estate; auctioneers (tO, and creditors who have been 
consulted as to the sale, physicians (d), and others 
shoAvn to have occupied such situations. Also, 
18.^ Debtoi, perfect good faith is required between debtor and 
sureties? Creditor and sureties, and if a creditor does any act 
affecting the surety, or if he omits to do any act 
which he is required to do by the surety, and is 
bound to do, and that act or omission proves in¬ 
jurious to the surety,—or if the creditor enters into 
any stipulations with the debtor, unknown to the 
surety, and inconsistent with the terms of the original 
contract,—the surety may in general (as will be 
shown in detail hereafter in tlie chapter on Surety¬ 
ship) set up such act, omission, or contract in his de¬ 
fence against any claim made against him as surety. 

III. Construe- III. To the group of constructive frauds, so called 
being uncon- ' because they unconscientiously compromit or injuri- 
iSjunZ^r operate substantially as frauds upon 

private rights, interests, or duties of the parties 
themselves, or of third persons, may be referred 
not many of those cases arising under the Statute of 

writlnr^^'’ Frauds, which requires certain classes of contracts 
ofapirty,'he ^ writing; for, in tho construction of this 

statute, this general principle has been adopted. 
Frauds as a namely, that the statute having been designed as a 
protection against fraud, shall never be made the 
engine of committing a fraud. In a variety of cases, 
therefore, where, from fraud, a contract of this sort 

(b) Bentley v. Craven, 18 tBeav. 75 ; Boeton Deep Sea v. Ans^l, 30 
Ch. Div. 339. 

(c) Crmvther v. Elgood, 34 Ch. Div. 698. 

id) Carter v. Palmer, 8 Cl. & Tin, 657 ; M'Pherson v. Watt, 3 App. 
Ca. 254. 
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has not been reduced into writing, but has been 
suffered to rest in confidence or in parol commu¬ 
nications between the parties, courts of equity will 
enforce it,—against the party guilty of a breach of 
confidence, who attempts to shelter himself behind the 
provisions of the statute (e). Again, cr)rmnon sailors (2) (jommon 
being reputed so extremely generous, improvident, and 
credulous, and therefore liable to be imposed upon, 
equity views their contracts respecting wages and 
prize-money with great jealousy, and generally grants 
them relief whenever any inequality appears in the 
bargain, or an undue advantage has been taken (/),— 
and this quite apart from the provisions in their 
favour contained in the Merchant Shipping Acts. (3) B^rgaius 
So also, bargains with heirs, reversioners, and expect- 
ants, during the life of their parents or ancestors, will on re- 

« ^ ^ versions. 

bo relieved against, unless the purchaser can show 
that a fair price was paid ; and, in this class of cases, 
fraud is usually, though not always, presumed from 
mere inadequacy of price (7),—a rule founded on 
good sense, the very fact of the expectant coming 
into the market to sell his expectancy showing, that 
he is not in a position to make his own terms, and 
that he is more or less in the power of the purchaser. 

In all such cases, therefore, actual distress need not 
be proved, a court of equity presuming that there is 
distress, and that the party has not that full power 
of deliberate consent which is essential to a valid 
contract; and the onus, therefore, lies upon the per¬ 
son dealing with the reversioner or expectant to show 
that the transaction is reasonable and bond fAe (A). ,tuy,%*th 
And the rule, according to which a court of equity 
grants relief, from unconscionable bargains entered pectation 

(«) Montacute v. Maxwdl, l P. Wms. Hussey v. Home Payne, 

4 App, Ca. 311; Rochefoucauld v. Boustmd, 1897, l Oh. 196. 

(/) Dow V. Whddon, 2 Vea. Sr. 516. 

(7) Peacock v. Evans, 16 Ves. 512; Fry \\ Lane, Whittet v, Busk, 

40 Oh. Div. 312. 

{h) Rees V. De Bemardy, 1896, 2 Ob. 437. 
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of property,- 
ou their ex* 
pectatiou. 


Knowledge of 
person stand¬ 
ing in loco 
parentis, does 
not per se 
make such 
transactions 
valid. 


(4 ) Post obits, 
—usually 
good, only for 
the money 
lent and 5 per 
cent, inteiest. 


into with heirs and reversioners for the loan of 
money, applies also generally to cases of money being 
lent on unconscionable terms (not fully understood 
b}- the borrower, and which are known by the lender 
not to be fully understood by the borrower),—to 
a young man, being a minor at the time of his first 
transaction with the lender, and who is the son of a 
father possessing largo property, the son having no 
property of his own, or expectation of any, except 
such general expectations as are founded on his own 
and his father’s position in life, and the money being 
in such a case lent simply oiijlie iredit of such general 
expectations, and in the hope of obtaining the money 
from the father to avoid the son’s exposure (^), and 
in such a case, the jurisdiction of equity is not 
affected by the 31 & 32 Viet. c. 4, commonly called 
Lord Selborno’s Act, which merely enacts that no 
purchase made bond fide of a reversionary interest 
shall be set aside merely on the ground of inukrialite 
( 1 ). Moreover, the fact that the father or other 
person standing m loco parentis is aware of or takes 
part in the transaction does not necessarily make 
that valid which would otherwise be void,—although 
that circumstance will raise a presumption in favour 
of the bona Jules of the lender; and when, c g., a 
father, being unable himself to supply his son’s neces¬ 
sities, assists him in raising money from strangers, 
and presumably advises him for the best, the court 
may perhaps infer, but will not readily infer, that the 
bargain made was fair and for full value (/). Upon 
similar principles also, post obit bonds, and other 
securities of a like nature, are set aside when made 
by heirs and expectants,—a post obit bond being an 

agreement by the obligor to pay a sum, exceeding 

~ 

{i) Nevill V. Snelling, 15 Oh. Div. 679. 

{k) Miller v. Cook, L. R. 10 Eq. 641 j Tyler v. YateSf L. R. 6 Ch. App. 
665. 

(0 Talbot V, Staniforthi l J. & H. 502 ; King v. Savery, 5 H. L. Caa, 
267. 
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the sum of ready money received, with interest there¬ 
on, on the death of the person under whom he (the 
obligor) expects to become entitled to some pro¬ 
perty, but if in other respects these contracts arc 
honestly fair, courts of equity will permit them to 
have effect,— at least as securities for the sum (with 
interest thereon) to which ex ccffio et hono the lender 
is entitled. So also, where tradesmen and others (5 ) Tradesmen 
have sold goods to expectant heirs at extravagant extra^Lt 
prices, and under circumstances demonstrating im- 
position or undue advantage, or an intention to con¬ 
nive at secret extravagance in the youthful heirs, 
courts of equity will reduce the securities, and cut 
down the claims to their reasonable and just amount, 
but in all cases where, after the pressure of necessity Thejwirty in- 
luis been removed, the party freely and deliberately, ^quieTcTafter 
and upon full information, adopts or confirms the 
precedent contract, courts of equity will hold the ceased, 
contract to be binding,—for a man acting with his 
eyes open, and after the pressure has ceased, may by 
a new agreement bar himself of relief (//?). 

Another class of constructive frauds is, where a (6.) Knowingly 
man designedly or knowingly produces a false impres- Faiw'impm- 
sion on another, and the latter is thereby drawn into ^ thkd 
some act or contract injurious to his interests; and 
for this purpose, there is no real difference between an 
express misrepresentation and one which is naturally 
implied from the party’s conduct; moreover, any one » 
who enables another to commit a fraud is (or may 
be) himself answerable for the consequences (n). If, 
therefore, a man having title to an estate which is a man who 
offered 
or does 
induced 

(m) Jaoquet-Cartier v. Montreal District Bank, 13 App. Ca. iii. 

{n) Bice v. Rice, 2 Drew. 73. 


for sale stands by and encourages the sale, ^ 

. a o » to property 

not forbid it, and thereby another person is standing by 
to purchase the estate, the party so standing iSother p£- 
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chase or deal 
with it. IS 
bound. 


Company 
estopped by 
certificate. 


Executois 
estopped by 


{6a.) Repre- 
seiitatioiib 
made in 
forj^etfuloess 
of one’s own 
title, are also 
fraudulent; 


even though 
there be no 
fraud, but 
only forget¬ 
fulness. 


by will be bound by the sale (o). So, when the 
directors of a company (the company having no 
power to accept bills) accepted a bill, and purported to 
do so on behalf of the company, they were held per¬ 
sonally liable,— soil, because by their acceptance they 
represented that tlie company had authority to do 
so, and also to do so by them as the company’s 
directors {p). So also, a company will, in the general ^ 
case, bo estopped from saying that any particular 
shares are not fully paid up, if they have (by their 
secretary or directors) issued certificates to the effect ^ 
that the shares are fully paid up {q\ or if they have 
otherwise formally certified to that effect (r); and 
the like estoppel will arise, as regards the bonds or 
debentures of the company (s). Also, where executors 
have put it in the power of a broker to misapply 
securities {e.g., securities to bearer), they will in 
general be estopped thereby from disputing the 
broker’s authority ((). And where, as in Slim v. 
Croncher (it), an intending borrower had represented 
that he was entitled to have a lease for ninety-nine 
years, and the intending lender required a written 
mtimation from the lessor of his intention to grant 
the lease, and the lessor (being told of the requisition 
and of its object) signed the required intimation, and 
the loan was made upon the faith of it; and it 
turned out afterwards that the lessor had already, 
some time before, actually granted the lease to the 
intending borrower, who had forthwith assigned it 
for value,—The court directed the lessor to repay to 
the lender the sum advanced, with interest, although 


(o) Cawdor v. Lewit, I You. & Coll. Ex. Ca. 4^7 ; Wilmott v. Barber, 
15 Ch. Div. 96; Price v. NeauU, 12 App. Ca. no. 

(p) Weet London Commercial Bank v. Kiteon, 13 Q, B. D. 360. 

(9) In re Veuve Monnier, ex parte Bloomenthal, 1896, 2 Ch. 52$. 

(r) In re Conceetione TmisU, ex parte M*Kay, 1896, 2 Ch. 757, 

(«) BobvMon V. Brewery Co., 1896, 2 Ch. 841. 

(t) William V. Colonial BamJe. 15 App. Ca. 267: Thompton v. Clyde$> 
dole Bank, 1893, A. C. 282. 

(w) I De G. F. k Jo, 518. 
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the lessor had forgotten the pi'eviom lease; but 

the court would not now, sernhle, hold the lessor 
liable in such a case, as for a fraud (v). 

Agreements whereby parties engage not to bid (7.) Agree- 
against each other at a public auction, especially luctions^not to 
where the same is directed or required by law, are bid ag-unstone 

T 1 1 • -I p 1 another. 

held void,—for (however common these agreements 
may be) they are unconscientious, and have a tendency 
to cause the property to be sold at an undervalue; 
and similarly, if bidders or puffers are employed at 
an auction to enhance the price and to deceive the 
other bidders, the sale will be held void as against 
public policy. Wherefore, by 30 & 31 Viet. c. 48, 
s. 6, the vendor of real property must reserve to 
himself the right in the particulars or conditions of 
sale, if he desire to bid, in person or by his agent, at 
the sale (x) ; and by the Sale of Goods Act, 1893 (y\ 
if the right to bid is openly, i.e., expressly reserved, 
the seller may himself lawfully bid at a sale of his 
goods, but not otherwise. 

As regards composition deeds, if a creditor who (s) Fraud 
is a party to the deed has stipulated for some bonus 
or other clandestine advantage as a condition of his ^ wmi> 03 i- 
executing the deed, and so has induced other 
creditors into signing it,—they supposing the com¬ 
position to be founded upon the basis of entire 
equality and reciprocity among the creditors—that 
is a fraud upon the policy of the law; and the secret 
arrangement is utterly void, even as against the 
debtor himself and his sureties; and any money 
paid under it is recoverable back (z). Also, in 

(v) Low V. Bouverie, 1891, 3 Ch. 82 \J>trTy v. Pttkf 14 App. 

337 ; Le LUvre v. ^owW, 1893, i Q. B. 491. 

(x) CHJHicA V. QQlicUi L. K. 9 Eq. 60. 

(y) 56 ^ 57 Viet. 0. 71, B. 58. 

(e) Jtfare v. Smiford^ i Giff. 288; Higgim v, Piti, 4 Exoii. 

PDemott V. Boyd^ 1894, 2 Ch. 428. 
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(9.) A person overy transaction where a person obtains, by gift or 
donatioifmust donation, a benefit from another, and the transaction 
afterwards questioned, the donee ought to be able 
to show, that the donor voluntarily and deliberately 
performed the act, knowing at the time its nature 
and effect (a); but such a donee, when the gift is 
under a voluntary settlement, without power of 
revocation, has not thrown upon him the onus of 
showing, that the settlement was intended by the 
donor to be without power of revocation (h). Also, 
generally, where there lias been neither fraud nor 
undue influence, nor any fiduciary relation between 
the donor and the donee, nor any mistake on the 
part of the donor induced by (or on behalf of) the 
donee, it is (in such a case) necessary for the donor, 
if he would take back the gift, to show, that there 
was some mistake on his part of so serious a charac¬ 
ter as to render it unjust on the part of the donee 
to retain the gift,—and any trifling misapprehensions 
will not suffice (r). 

(10.) A power “ No point is better established than that a person 
“having a power of appointment must exercise it 
designed^* fide for the end designed, otherwise it is cor- 

“ nipt and void ” (d ); and when, therefore, a parent, 
having a power of apppointment among his children, 
appoints to one or more of them to the exclusion of 
the others upon a bargain for his own advantage, equity 
will relieve against the appointment on the ground 
of fraud,—as, e.g., where there is a secret understand¬ 
ing, that the child shall assign a part of the fund to 


(а) Anderton v. Elsmrtk, 3 GiflF. 154. 

(б) Coutti V. Acworihy L. 6. 8 Eq. 558 ; Hall v. HaU, L R. 8 Ch. 
App. 430; Henry v. Armetifting, 18 Ch. Div. 668. 

I y (c) OgiLvie v. Littlehoy, W. N. 1897, p. 53. 

{d) Aleyn v. BeUhier, i L. C. 415 ; In re Kvrvm!t Trutti, 25 Ch. 

373 » Whelm v. Palmr, 39 Ch. Div. 648 ; Bridge v, Deane, 
Oh. Div. Q. 




CONSTRUCTIVE FRAUD. 


553 


a stranger (e), or to the father s creditors (/). So Appointment 
again, if a parent, having a power to raise portions 
for his children, and even to fix the time when they 
are to be raised, appoints to a child during infancy, 
and while not in want of a portion, and the death 
of the child is at the time of the appointment ex¬ 
pected, he will not be allowed, on the child’s death 
under age, to derive any benefit from ihe appoint¬ 
ment as the personal representative of that child (y). 

And note, that when the exercise of a power of a void 
appointment is void on the ground of fraud (or of ment.^^^^good 
illegality), if any part of it is free from the fraud (or 
illegality), and that part is severable, it will, as to that 
part, be and remain valid, notwithstanding the failure 
of the exercise of the power as to the other part or 
parts (h). And here it is convenient to notice, that Release of 
where a father has a power to appoint among his 
children, and the children are entitled in default of 
appointment, the father may reletise the power, even it the power, 
he should thereby acquire some pecuniary advantage 
himself which ho could not have stipulated for as 
a condition of his exercising the power (?); and such 
release will not, merely on that account, be deemed 
a fraud upon the power,— sdl. when the power is not 
coupled with any duty on the part of the father. 

And in a case where there was such special power of 
appointment in the father, and (in the events which 
had happened) the power had become an exclusive 
power to appoint in favour of the daughter or her 
issue, and (in default of appointment) the daughter 


(e) Daubeny v, CoeJcbum^ i Mer. 626. 

(/) Carver v. Richards, I De G. F. & Jo. 548; Salmon v. Oibbs, 
3 Do G. & Sm. 343; and ,see (as to the duty of the trustees in such a 
case) CampbtU v, aume, i Yo. & 0 . C. 0 . 664. 

(o) Hvnehenbroke v. Seymour, t Bro. C! C. 394; Roach v, JVood, 
3 Oh. Div. 429. 

{h) Perkins v. Bagot, 1893,1 Oh. 283; De Hoghton ?. De Eogl 
1896, 2 Oh. 385. 

(0 Raddip V. Bewes, 1892, i Ch. 227.. 
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was absolutely entitled to the property,—and it 
appeared, that the father, being in want of money, re¬ 
leased the power, and thereafter he and his daughter 
mortgaged the property to secure a sum of £ 10,000 
paid to the father, and applied by him for his own 
purposes,—the court held, that the release was valid, 
and (with it) the mortgage,—and this decision rests 
upon the ground that the father was under no duty 
to exercise the power (k). 

Doctrine of Formerly, where a person having a power of 
pointmeS appointing property among the members of a class, 
although with full discretion as to the amount of 
their respective shares, exercised that power by 
appointing to one or more of the objects a merely 
nominal share, such an appointment, although valid 
at law, was set aside in equity as an illusory appoint¬ 
ment, not being exercised bond fide for the end de¬ 
signed by the donor (/); but in consequence of the 
great difficulty and conflict of authority as to what 
might be deemed a nominal or illusory share, the 
Abolished by Legislature interfered, in the year 1830, and estab- 
c. 46. * lished(in effect), that no appointment should be invalid 
on the ground merely that an unsubstantial, nominal, 
or illusory share of the property had been appointed 
to any object of the power (vt) ; and as a consequence 
Catting off of that Act, the appointor might have cut off any 
iin?r and now appointee “ with a shilling,” as the phrase went; and 
evcrJifchout under the Powers Amendment Act, 1874 (n), 
the shilling, the appointor need not now appoint any share at all 
to any particular appointee, but may cut him off 
even without the shilling,— scil. unless the power itself 
expressly directs that no object of the power is to receive 
less than some specified ammnt; but the Act applies 

(i) In re Somes, Smith v. Somes, 1896, i Ch. 250. 

(0 Wilson V, Piggott, 2 Ves. Jr. 351. 

(m) I Will. IV. c. 46. 

(«) 37 & 38 Viet. c. 37; /w re Capones Trusts, 10 Cb. Dir. 484. 



COXSTRUCTIVE FRAUD. 


555 


only to appointments made after the 30th July 
1874. 

“A man who induces another to enter into a (n.) a man 
“ contract with him by representing an actual state JKTstate^ 
“ of things as a security for the enjoyment of an to 

“ interest which he himself creates for valuable con-» contract, 

, ., . . 1 1 • cannot dero- 

sideration, is not at liberty by his own act to gate from it 
“ derogate from that interest, by determining the 
“ state of things which he has so held forth as the 
“inducement,”— e.g., where an intending lessor of 
certain building land represented to the intending 
lessee thereof, that he (the intending lessor) could by, €,g., ob- 
not obstruct the sea-view from the houses to be ggl^view^.^ 
built by the intending lessee,—he himself being a 
lessee for 999 years of the intervening land under 
an indenture of lease containing covenants which 
restricted him from so doing,—and the building ' ■ 

lease was accordingly taken, and the houses built, 
upon the faith of that representation; and, sub¬ 
sequently thereto, the lessor surrendered his 999 
years’ lease, and took in lieu thereof a new lease by 
an indenture not containing the restrictive covenants, 

—the court restrained the lessor from building so 
as to obstruct the sea-view (o). And in the case of otherwise 
Hvdmi V. Cri'pp (p), where there was a large build- 
ing adapted for letting in residential flats, and the quiet of a 
plaintiff (and others), occupants of the flats, held 
under common form tenancy agreements containing 
provisions or rules for occupation only as residential 
flats, the landlord was restrained by injunction from 
converting a large unoccupied portion of this build¬ 
ing into a club. 

(0) Piggott V. Strata^ i De G. F. & J. 33; Martin v. 8;pictr^ 14 
App. Oa. 12 j Mackenzie v. ChUders^ 43 On. Div. 265. 

(p) 1896, I Oh. 265. 
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CHAPTER V. 

SURETYSHIP. 

The contract of suretyship requires the utmost good 
faith between all the parties to it, and therefore any 
concealment of material facts, or express or implied 
misrepresentation of such facts, will invalidate the 
contract (a). But it is a question oven now not 
quite settled (or at least not readily understood), 
what concealment of facts by the creditor will annul 
the contract of suretyship; but if the concealment 
be of facts vjhich yo to increase the risk of the surety, 
such concealment will be a fraud,—always assuming 
that the party was under some obligation to disclose 
the facts concealed, and that they go directly and 
proximately to increase the liability of the surety. 
Therefore, in Hamilton v. Watson (b), where A. be¬ 
came indebted to the B. Company in the sum of 
£ 7 S^f fhe B. Company having amalgamated 
with the G. Company, the G. Company took over 
the rights and liabilities of the B. Company, and 
called on A. for payment of the debt due from him; 
and A. thereupon entered into a bond with H. as 
his surety, under which a new cash account in the 
name of A. was opened with the G. Company to the 
amount of £7 SOyH. not being informed of the previous 
debt; and a week after the date of the bond, A. 
drew upon his new cash account for the whole £7 
for which H. had became bound, and therewith paid 


(a) Dorns v. Ijondon and Provimial InsurcmcCf 8 Oh, Div. 469. 

(b) 12 01 . & Fin. 109. 

\ 

L. 
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oft‘ the old debt,—it was held, that there had been 
no such concealment of facts as would discharge the 
surety,—the mere application of the new credit to 
the discharge of the old debt {without any binding 
agreement beforehand to that effect) not vitiating the 
transaction, for the amount of the liability was not 
thereby increased (c). On the other hand, in Pidcock Or (2.)-The 
V. Bishop {d), where it had been agreed beforehand be- 
tween the sellers and the purchaser of goods, that f^ 

111 ^ I 111 

the latter should pay i os. per ton beyond the market the immediate 
price of the goods, in liquidation of an old debt due 
to the sellers, and the guarantee was in these words: 

—“I will guaranty you in the payment of £200 
“ value, to be delivered to Tickell in Lightmoor pig- 
“ iron, ’—it was held, that the non-communication 
of the private agreement was a fraud on the surety, 
who had a legal right to be informed thereof,—for 
that the effect of the transaction was to compel the 
sellers to appropriate to the payment of the old 
debt a portion of those funds which the surety 
reasonably supposed would go (and in fact impliedly 
stipulated should go) towards defraying the price or 
value of the pig-iron supplied; and such a bargain 
increased (in a sense) the surety’s responsibilities {e). 

Also, although a creditor is not in general bound Creditor not 
to inquire into the circumstances under which a qulfre*^as°t(r' 
person becomes surety to him for a debt, yet under circumstances 

^ 1 . of suretyship, 

exceptional circumstances ho is bound to inquire,— if there is no 
for example, where the dealings between the parties pecrfmiVo^ 
are such as should reasonably create a suspicion in 
his mind that a fraud is being practised upon the ground of 
surety; and in Owen v. Homan (/), where A. being 
largely indebted to B. & Company, and being on 


(c) Wylhes V. Labouchcre, 3 De G. & Jo. 59 ^ 
(rf) 3 B. & C. 605. 

(«) MaUhy't Gait, I Dow. 294. 

(/) 4 H, L. Cas. 997. 
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Rights of cre¬ 
ditor against 
suretj, regu¬ 
lated by the 
instrument of 
guaranty,— 


as regards, 
t.Q,^ the con¬ 
tinuance or 
determination 
of the 
guarantee. 


the verge of bankruptcy, brought them, on difterent 
occasions, bills, &c., signed by himself, and by his 
aunt as surety,—the aunt being, to the knowledge of 
B, <Sc Company, a married woman, aged seventy-five, 
and living apart from her husband,—It was held, 
that the circumstances were such as reasonably to 
create in the minds of the bankers a suspicion of 
fraud on the part of the debtor towards his aunt, 
and that the bankers could not therefore shelter 
themselves under the plea, that they were not called 
on to ask, and did not ask, any questions on the 
subject (g). 

The rights of the creditor as against the principal 
debtor may or may not depend upon the instni- 
ment of guaranty; but the rights of the creditor iis 
against the surety are wholly regulated by the terms 
of that instrument (h) , and iniusinuch as, when an 
obligation exists only in virtue of a covenant, its 
extent can be measured only by the words in which 
the covenant is expressed (^), therefore, where a 
surety is bound by a joint-bond, the court will not 
reform the joint-bond so as to make it several,—unless 
upon positive proof that it should have been several 
as well as joint (k). And the duration also of the 
suretyship, and whether or not it is determined by 
the death of the surety, and by notice of such death 
(/),—also, the question whether the suretyship is for 
part only or for the whole of the debt (m),—these 
questions appear to be wholly questions of con¬ 
struction; e.g., a suretyship which is expressed to 
be a continuing one will not be determined by the 
death of the surety, if the suretyship agreement 

(^) Maitland v. Irving, ijj Sim. 437. 

{h) In re Sass, ex palle JSf. P. Bank, 1896, 2 Q. B. 12. 

(t) Sumner v. PoweU, 2 Mer. 35, 36. 

(jfc) Rawetone v, Parr, 3 Ruib. 424, 539, 

\l) Lloyds V. Harper, 16 Ch. Div. 290. 
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contains some specific provision for its determination, 
and such provision is (in its terms) as applicable 
after the death as before it (n). And note, that a 
surety may be bound even when the principal 
debtor is not bound; and it would not follow, that 
because the principal debtor was not bound (e.y., on 
the ground of illegality in the contract), therefore 
the surety also was not bound, the contrary appear¬ 
ing to be the fact (o). 

It has been commonly assumed, that a surety Remedies 
cannot compel the creditor to proceed against the gurety^^* 
debtor; but the tnith appears rather to be, that the , 

. . ^ m • Cannot compel 

surety may, upon giving the creditor a sufficient crait/or to pro- 
indemnity against the costs of the action, require debto^^ve, 
the creditor to put himself in motion against the 
debtor (jo),—at all events, it is quite settled, that, at indemnity; 
any moment after the debt becomes poynbk, the surety 
may himself pay off the creditor, and proceed against 
the debtor for the money so paid {(f). Also, a surety but may bring 
has a right to come into equity, to take proceedings towm- 
in the nature of quia timet, to compel the debtor to 
pay the debt when due, whether the surety has 
actually been sued on it or not,—for it is “ unreason¬ 
able that a man should always have a cloud hanging 
over him ” (r); but this right only arises where the 
creditor has a present right to sue his debtor, and 
refuses to exercise that right (s). Also, a surety (2) judicial 
may file a bill for a declaration, that his liability is 
at an end,— scil. where the course of dealing between discharged, 
principal debtor and creditor has operated as a 

(n) Midland R, C. v. SUvetier, 1895, * Ch, 573 ; Coulthari v. Clement- 
ton, 5 Q. B. D. 42. 

(0) Yorkshire Railway Waggon Co, v. Madnre, 19 Cb. Div. 478. 

(jp) Newton v. Charlton, 10 Hare, 646, at 652. 

(9) Wright V. Simpson, 6 Ves, 733. 

(r) Antrohut v. Davideon, 3 Mer. 569 ; Wooldridge ▼. Norris, L. R, 

6 Kq. 410. 

(t) Padwiok v. I^nley, 9 Hare, 627. 
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(3.) Action for 
reimburse¬ 
ment by 
debtor 


(4.) Action for 
delivery up of 
secuiities by 
creditor 


Extension of 
right, under 
19 & 20 Viet, 
c. 97i 8* 5; 
also, implied 
assignment of 
secunties 
under. 


release (^). And where the surety pays the debt on 
behalf of the principal debtor, the rule, even at 
law (u), is that he has a right to call upon such 
debtor for reiinburscinent,—and this right has been 
put upon the ground of an implied contract on the 
part of the debtor to repay the money so paid on 
his account, where there is no express promise 
creating that right (r), and in fact the surety is in 
such a case subrogated to the creditor, and takes all 
the creditor’s rights (.r). And if, in addition to any 
security given by the surety, the creditor has taken 
some additional or collateral securities from the 
principal debtor, courts of equity have held, that the 
surety upon payment of the debt is entitled to have 
the beneiit, not only of the principal security, but 
also of all those collateral securities thus given by 
the debtor to the creditor (//). and although this 
right of the surety used not to extend to those 
securities, c.y., bonds, which upon payment became 
extinguished (z), yet a surety is now entitled, under 
the Mercantile LaAV Amendment Act (a), to have 
assigned to him every judgment, specialty, or security 
which shall bo held by the creditor in respect of 
such debt, whether such judgment, &c., shall or shall 
not at law be deemed to have been satisfied by the 
payment of the debt, and the Act operates as an 
implied assignment of such judgment, specialty, »S:c., 
so that the surety thereafter stands for all purposes 
in the shoes of the creditor (b ); moreover, this right 
to the delivery up of collateral securities held by the 


(f) In re Fox, Walker <6 Co , 15 Ch Div. 4(X). 

{u) Tousaaint v. Maitinnant, 2 T. R 105. 

(r) Craythorne v. Swinburne, 14 Ves. 162. 

{x) Pi/iday v. Mexican Inveatment Corporation, 1897, I Q. B. 517. 
iy) Hodgion v. SJvaw, 3 My. & Keen, 190. 

(z) Copw V. Middleton, i T. &. R. 229. 

(a) 19 ft 20 Viet. c. 97, 8. 5. 

\b) Re M^Myn, 33 Oh. Div. 575 ; Re Churchill, 39 Oh. DIv. 174; 
Re Parker, 1894, 3 Oh. 400. 
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creditor, extends also to a surety wlio is such merely 
because of having endorsed a bill of exchange (c). 

Where a debt is secured by the suretyship of two 
or more persons, and one surety pays the whole or 
part of the debt, he has in e([uity, and to a certain 
extent also at law, a right to eM»ntribntiou from his 
co-surety; and this doctrine of “ contribution is bot- 
“ tomed and Hxed on gcaieral prmcijdes of justice, and 
“does not spring from coutnu*t, though contract may 
“(pialify It” (r/), and this rii^lit of confributiou may 
even exist belore actual pa}nient, —as, r//., when there 
has been judgment against tlie surety for tlio debt (r); 
from wliicli date also and not from the date of the 
suretysliip, time will begiii to run against the claim 
for contribution ( /). And the doctrine of contribu- 
tuui a[)plies, whether the parties are b»)uml in the 
same or in ditferent iiislruiueuts, yovo cAv/ thnj arc 
co-snniu's for the samr pniiniifd ami in the same 
enf/ai/rmcnf, even though they are ignorant of the 
mutual relation of suretyship. and further, there is 
no diherence, if they are bound in ditferent sums, 
except that the contribution could not bo required 
beyond the sums for which they are respectively 
bound (y). And it has even been held, that a surety 
who has obtained from the principal debtor a counter- 
security for the liability ho has undertaken is bound 
to bring into hotchpot, for the benefit of his co¬ 
sureties, whatever lie receives from that source,—and 
that even although he consented to be a surety only 
upon the terms of having such counter-security, and 


(c) Dunoan Fox tfc Co, v. North and South IFa/w Ba7xkf 6 App. Ca. I. 

(d) Bering Winchdita^ I L. C. 106; Uoopev. Ticynam, i T. &R. 

426 ; In re Areedeekne^ 24 Ch. Div. 709. , 

(e) Wdmershaueen v. OuUick, 1893, 2 Ch. 514. 

(/) Wolniei'ehaueen v. OuUick^ supra; Robinson v. Harkin, 1896, 

2 Ch. 415. 

(g) Whiting v. Burke, L. R. 6 Ch. App. 342; Odes v. Peyton, 1893, 

3 Oh. 238. 

2 N 


(5 ) Actiuu 
against co¬ 
sureties,/or 
contnbution. 
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the co-sureties, when they entered into the contract 
of suretyship, were ignorant of the agreement for such 
counter-security (//); and it would require a very 
special contract to deprive the co-sureties of this 
CoDti^bation, right. Aiid hero note, that the like right to contri- 
^.^diJectors? butioii exists also, in the general case, in favour of 
one director of a company against his co-directors, 
in respect of advances made to the company upon 
the express suretyship of the directors, and also 
where (as from the loan being unautliorised or 
otherwise) the company is not liable at all, but the 
directors making the loan are personally liable. And 
where, as in BamsJcill v. Edwards {i), the directors of 
a company had advanced moneys of the company 
upon an unauthorised security, and the moneys were 
lost, and the company recovered the amount thereof 
against the plaintiff, who was one of the directors, 
—the court held, that the plaintiff was entitled to 
contribution as against the co-directors who had 
participated with him in making the unauthorised 
investment; also, that the estate of one of such co¬ 
directors who had died was liable to contribute; and 
that another of the same directors who had previously 
obtained his discharge in bankruptcy, nevertheless 
still remained (under the then state of the law) 
liable to contribute, the liability being one which 
had been “ incurred by means of a breach of trust.” 
and as between And, generally, as regards co-trustees, the right of 
co-truBteea. contribution as between them for losses arising from 
a breach of trust, is (in the absence of fraud) a 
matter of course {k)\ but the right of indemnity, 
i.e., of full recoupment, is not a matter of course; 
but when there are special circumstances,—as where, 
e.g., the trustee who has been the actor in the breach 
is the solicitor of tlj^e trust, or has derived a personal 


(h) Steel V. Dixon, 17 Oh. Div. 825 ; Benidge v. Berridge, 44 Ch. 
Div. 168 ; Sheffield Saucing Co. v. Clayton, 1892, I Ch. 621. 

(t) 31 Beav. loo. 

{k) Fletcher v. Oreen, 33 Beav. 513; Binh v. MicUethvsait, lb. 409, 
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benefit from the breach,—then the right of the co¬ 
surety to indemnity, ie., to full recoupment, is allowed 
(/),— soil, from the more guilty party. Also, as was Contribution, 
mentioned in the chapter on Trustees (m), where one eluded! 
of the two trustees is also a beneficiary, and the 
breach of trust (or the judgment therefor against 
both) is satisfied out of the beneficial interest of the 
one, he has no right to contribution against the other, 
even when they are both in equal blame (a). Also, 
as between co-tort-feasors, there is no right to con- 
tribiitum (0), 

In certain respects the jurisdiction at common Differences 
law prior to the rfiKiicatiire Acts, used to be as and'equity, 
regards sureties less beneficial than the jurisdiction _ 

in equity; for where there were several sureties and now abolished 
one became insolvent, the surety Avho paid the entire iemedy^over^ 
debt could in equity compel the solvent sureties to 
contribute pro raid towards payment of the entire 
debt (p), but could at law recover against the solvent 
sureties only an aliquot part of the whole, regard 
being had to the original number of co-sureties (q ); 
but the rule in equity would now prevail in such a 
case (r); also, if one of the co-sureties dies, contribu¬ 
tion can now be enforced against his representatives, 
both at law and in equity (s). And before equitable (2) Admission 
pleas were allowed at common law, if it did not lilncTtliXow, 
appear on the face of the instrument that a person apparent 

^ , A principal was 

was a surety, but if it appeared, on the contrary, surety only, 
that the principal debtor and the surety were bound 
jointly and severally and as primary debtors, parol 

il) Bakin v. Hughes^ 31 Ch. Div. 390. 

(m) Supra, p. ijl. 

(n) C/nllingworth v Chambers, 1896, i Ch 685. 

(o) Meirymather v. Ntxaii, 8 T. 11 . 184; The Knglkhman v. The 

Australian, 1895, P. 212. ' 

(p) Mayor of Berwick v. Murrati, 7 De G. M. & G. 497. 

(9) Batard v. Hawes, 2 Ell. & B. 287. 

(r) Lowe v. Dixon, 16 Q. B. D. 455. 

{s) Primrose v. Bromley, i Atk. 88. 
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(i ) Suiety 
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(2 ) Suiety 
can only charge 
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what ho 
actually paid. 


Circumstances 
discharging 
the surety 
(i.) If creditor 
varies contract 
with debtor, 


evidence was inadinissible at law, to show that the 
surety was only a surety (/), but in equity parol 
evidence was always in such a cast5 adniissdile toi’ 
that purpose (//), and sueJi evidence was rendered 
adnii^siblo at law, under an eipiitable deteiiee pleaded 
by virtue of the roninioii Law Lrocednre Aet, 1854 
(r), and of course (here is now no distinction in that 
respect betueeii law and eijiiily. 

Although the doetriuo of (‘ontrihntion is founded 
upon the ecneral equity ot the case, and not upon 
contrai'l, si ill a jiersoii may 1)\' (‘xpri'ss contract take 
hiiiDelf eitln'i* wliolK or partaally out of the opera¬ 
tion ot that doctrine, e//., \\lu‘re three pi'rson^ b(i- 
came sureties, and agreed amoiiL; themselves, that if 
tlie principal di'btor f.iih'd to jaiy the debt, they 
should pay oul\ their respective .ilnjiiot jiarts, and 
afterwards one of th«-m became insolvent, and one 
of the remaining* solvent sureties paid the whole 
debt, it w,is held, that he ^vas entitled to recover 
only one-third from the otlu'r solvent surety (a ); and 
vifc where a surety discharnos an obli^nitiou at 
a less sum than its full amount, he cannot, as against 
his principal, make himself a creditor for the whole 
amount, but c<in only claim what he has actually paid 
in discharge of the debt, with interest (y). 

A surety will lie discharged from his liability, 
where by acts mhejjuxnt to the contract for surety¬ 
ship his position has boon essentially changed,— sc%l. 
worsened,—without his consent; r.y., where a person 

(q Lewift V. JoncBf 4 B. & C. 506. 

(m) Crai/thoi^ne v.Swmburne, 14 Ves. 160, 170; Reynolds v. Wheeler, 
10 C. B., N. S,, 561 ; Macdonald v. Whitfield, 8 App. Ca. 733. 

(v) Pooley V. llarradine, 7 Ell. & B. 431 ; Taylor v. Burgess, 5 H. & 

N. I. • 

(x) Swam V. Wall, i Ch. R. 149; Steel v. Dixon, 17 Ch, Div. 825; 
Berridge v. Berridge, 44 Ch. Div. 168; Ellesmere Brewery Co. v. 
Cooper, 1896, 2 Q. B. 75. 

(y) Reed v. Norris, 2 My. & Cr. 361, 375. 
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gaYe a promissory note as surety, upon an agreement without 
that the amount should be advanced to the prin- 
cipal debtor by draft at three months date, and the 
creditor, without tlie concurrence of the surety, paid 
the amount at once,—it was hel<l, that the agreement 
had been varied, and the surety was therefore dis- 
charged (^); but if the variation of liability is in 
reality in relief /w tant'> of the surety,--r.y, if part 
payment by the }U’ineipal debtor is accepted by the 
principal creditor in discharge of the wliole liability,— 
the surety is not. discharged (e). And again, if a 
creditor, “without the consent of the surety, gives (2 ) if creditor 
“ time to the principal debtor, by so doing he clis- ffCd?ng^mL- 
“ cliarges the surety,— that is, if time is given by 
“virtue of jmitue coni rad between the creditor and Bent of surety, 
“ principal debtor, and in su<*li a case, the surety is affltrtlie^ 

“ held to be discharged for this reason, because the 
“ creditor by giving time to the principal has, for the 
“ time at least, put it out of the power of the surety 
“to consider wdiether he (the surety) will have re- 
“ course to his remedy against the principal debtor 
“ or not, and because he, the surety, cannot in fact 
“ have tlie same remedy against the principal as he 
“ would have had under the original contract ” (h ); 
and this rule extends (in the case of mortgage debts) Extent of the 
not only to discharge the surety (wlierc he is a surety the^cas?of**^ 
simply) from all liability on his covenant to pay the 
mortgage debt (c), but also to release tlie mortgaged 
property of the surety (where he is a surety co¬ 
mortgagor) from its liability to tlie charge (t/). It 
seems, however, that a surety will not be discharged 
by the creditors giving time to the debtor, if the 


(*) Bonitr v. Cox, 6 Beav. 110; Evam v. Bremridye, 8 De G. M. 
6. loi; Hdrtie v. Brunskdl, 3 Q. B. D. 495. 

(а) Webster v. Petre, 4 Exch. Div. 127. 

(б) SamueU v. Homrth, 3 Mer. 272 ; Rees v. Berringtonf 2 L. C. 
992; Bailey v. Edwards^ 4 K & S. 711. 

(c) Bdton V. Buckenhem, 1891, i Q B. 278. 

(cf) Bolton V. Salmon, 1891, 2 Gh. 48. 
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creditor’s remedies against the surety are not thereby 
diminished or affected, but are accelerated,— soil. 
because, in such a case, the surety’s remedies against 
the principal debtor remain also unaffected (f ); nor 
will the surety be discharged, if the giving of time to 
the principal debtor is either expressly provided for 
or impliedly involved in the original agreement of 
suretyship (/), also, generally, the surety will not 
be discharged, if the creditor, on giving further time 
to the principal debtor, rcsrrre his right to proceed 
against the surety,—“ for when the right is reserved, 
“ the principal debtor cannot say it is inconsistent 
with giving him time that the creditor should be 
“ at liberty to proceed against the sureties, and that 
“ they should turn round upon the principal debtor, 
“notwithstanding the time so given liim : for he was 
“ a party to the agreement by which that right was 
“ reserved to the creditor, and the question whether 
“ or not the surety is informed of the arrangement 
“ is wholly immaterial ” (//). And the rule is the 
same, when the [irincipal debtor purports to be re¬ 
leased, but the creditor reserves his rights against the 
surety; but where the purported release is in general 
terms, the Mirety will be discharge*!,—and that not 
from any equity in his favour, but from considerations 
of bare justice* to tlic principal debtor; for “ it would 
“be a fraud on the principal debtor to profess to 
“ release him and then to sue the surety, who in his 
“ turn would sue him ; but where the bargain is that 
“ the creditor is to retain his remedy against the 
“ surety, there is no fraud on tho principal debtor ” 
(A). So also, although it is a settled principle of 
law, that a release or discharge of one surety by the 


(<r) Price v. Edmumdg^ 10 B. & C. 578 ; Clarke v BivUy^ 41 Ch. Div. 
422. * 

(/) Rouge V. Biadftrd Bank. 1894, 2 Ch. 32 ; 1894, A. 0. 586. 
ig) Wehb V. Hemtt, 3 K. & J. 442; Wyke v. Rodgei g, r De G. M. 
& G. 408. 

{h) Tatmcmia Bank v. Jmei, 1893, A C. 313. 
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creditor, even when founded on a mistake of law, 

operates as a discharge of the others (i ); yet if the 

release can be construed as a covenant not to sue, it 

will not operate as a discharge of the co-sureties (k ); 

and the same rule applies to a release of, or covenant 

not to sue, the principal debtor. But it is to be Creditor cad- 

particularly observed, that although a creditor, upon nghu a^gaisT 

giving time to the principal debtor, or on covenant- 

ing not to sue him, may reserve his right against principal 

the sureties, yet he cannot do so if he give to the 

debtor an actual release, as distinguished from a mere 

purported release or covenant not to sue,—for the 

debt is, in consequence of the release (being an actual 

release), gom at law (i), see us, whore the release is 

merely by operation of law, tlmt is to say, where it 

is a mere implied release (m). And where there was 

an agreement between a bond debtor and his creditor, 

for the latter to take all the debtor’s property and 

to pay the other creditors live shillings in the pound, 

this agreement, though it was not a discharge of the 

bond at law by way of accord and satisfaction, still 

operated in equity as a satisfaction of the debt; and 

it was not possible in equity, upon such a transaction, 

to reserve any rights against the surety, and any 

attempt to do so would have been void, as being 

inconsistent with the agreement (n), —for there was, 

in fact, a novation of the debt in such a case (o). And 

lastly, inasmuch as a surety is entitled, on payment (4.) if creditor 

of the debt, to all the securities which the creditor securities to 

(t) Chettham v. Ward, i B. & P. 633 ; NicMson v. ItfvcU, 4 A. & E. 

675 ; Ex parte Jacobs, L. R. lo Ch. App. 211; Sydney Bank v. Taylor, 

1893, A. C. 317. 

(it) BaUcy v. Edwards, 4 B. ^ S. 761 ; Ward v. National Bank of 
New Zealand, 8 App. Ch. 755. 

(/) Keardey v. CWe, 16 Mee. & W. 136. 

(to) In re London Chartered Bank 0J9 Australia, 1893, 3 54 ° » 

Dane v. Mortgage Insurance Corpoi'ation, 1894, i Q. B. 54. 

(n) Nicholson v. Revell, supra. 

(0) Oakeley v. Pasheller, 4 Ch. & F. 207 ; Head v. Head, 1894, 2 Oh. 

236. 
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has or has over had against the principal,—wlicthor 
such securities were giveu at the time of the con¬ 
tract of suretyship, and with or without the know¬ 
ledge of the surety (/>), or whether they were given 
after iliat contract, and with or without the know¬ 
ledge of the surety (7),—it follows that, if a creditor 
who has had, or ought to have had, such securities, 
loses them, or .sutlers them to get back into the 
possession of the debtor, or does not make them 
eftectual by giving proper notice (/•), or otherwi.se 
fails in making them perfect, ^ //., by neglecting to 
register a bill of sale (s*), the surety, to the extent of 
such security, will be discharged (/),- -as ho will also 
be, scmblc, to the extent of any rights of action or 
other benefits which the creditor has given up or 
renounced, without the sanction of the .surety (ii ); 
and where a creditor, by neglecting the statutory 
formalities, lost the bonetit of an execution under 
a warrant of attorney, Avhich, according to the 
agreement of suretyship, he had proceeded to 
enforce, it was held, that the surety was thereby 
discharged (rj. 

All the general rules regarding the marshalling 
of securities which are stated and illustrated in the 
chapter on Marshalling A.s.scts, mipra, are applicable as 
against sureties also (./■); and the order of working out 
the successive redemptions ami foreclosures of mort¬ 
gaged estates, stated in the chapter on Mortgages, 


(f) Mayhew v, Crickett, 2 Swanst. 185 

{q) Pearl v. Deacon, I De G. & Jo. 461; Berridge v. Btrridaty 44 
Ch. Div. 168. 

(r) Strawje v. Fookt, 4 Qiff. 408. 

(i) Wdffy. Jay, L. R. 7 Q. B. 758 

(0 Capel V. Butler, 2 S. & S. 457; Taylor v. Bank of New South 
Walet, 11 App; Ca. 5^. • 

(u) West of England Inturance v. leuaet, 1896, 2 Q. B. 377. 

(u) WaUon, v. Alcock, 4 De G. M. & Q. 242; RaivJbow v. Juggintf 
5 Q. B, D. 422; Carter v. White, 25 Ch. Div. 6^. 

(*) P. 319' 
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supra (i/), is applicable also to sureties,—being sub¬ 
ject, os against sureties also, to the doctrme of con¬ 
solidation, stated and illustrated in the same chapter, 
but now' greatly cut down, as there also stated, by 
the Conveyancing and Law of Property Act, 1881 (:). 
But regarding .sureties in mortgage deeds, .some rather 
nice distinctions require to be taken, for if A. is the 
iiiortgagor, B. the surety, and C. the mortgagee, and 
C. lends a further sum to A., C. will in general have 
the right as against B. to tack the further advance to 
the first mortgage debt {a), but if A. is the mortgagor, 
B. the surety, and C. the mortgagee, and 1 ^. is not 
merely a covenantor for the paynient of the debt, but 
is also a co-mortgagor with A., bringing some property 
of his (B.’s) own into the security, then if C. lends a 
further sum to A., C. cannot in general as against B. 
tack this further advance to the first mortgage debt,— 
becairso B. has in this latter case not merely a right 
(on payment of the first mortgage debt) to tiie delivery 
up of the security, but Ims an actual right or equity 
of redemption (h ); and the con.seciuenees of this dis¬ 
tinction are very curious, because, in the latter case, 
if B. redeems C. his first mortgage, then C. will be 
liable to redeem B. what ho lias paid; and in effect, 
therefore, when B. is a co-mortgagor, CVs making tlio 
further advance operates to discharge B. (redeem¬ 
ing the first mortgage) altogether from the surety¬ 
ship (c). 

Where the principal debtor becomes a bankrupt, 


iy) P. 360. 

{z) Bovektt V. Bull, I Sm. N S. 29; Farchrother v. Wodchouse, 23 
Beav. 18, 19 ; Forhtt v Jackson, 19 Ch Div, 615, following Newton v. 
Charlton, lo Ha. 646; ami distinguish Wilhatnsy. Owen, 13 Sim. 597; 
and Dawson v. Bank of Whitehaven, 6 Ch. Div. 218, reversing 8. C. 
as reported in 4 Ch. Div. 639. 

(а) WiUiams v. Owen, 13 Sim. 597. • 

(б) Bowker v. Bull, l Sim. N. S. 29; Biggins v. Frankis, 15 L. J. 
Ch, 329 ; Aldworth v. Bobinson, 2 Beav. 287. 

(«) Beevor v. Luck, L. R. 4 Kq. 537 ; Kinnaird v. Trollope, 39 Ch. 
Div. 636. 
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On bankruptcy 
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debtor,-proof the Creditor and the surety may (each of them) 
eftete,\y* P^ove in the bankruptcy,—the creditor in respect of 
by^suretr*^ his debt, and the surety in respect of his liability; 

but this distinction is to bo taken, namely, that 
when the surety is surety for the whole debt, the 
creditor (and not tho surety) shall prove (d); but 
when the surety is surety for part only of the debt, 
and lie has paid his part, he may prove in respect of 
that part, and the principal creditor may prove in 
respect of tho residue (r), or even, in the general 
case, in respect ot the whole original debt (/). 


{(i) In Ie Sass, ex pnrte A'. 1\ Bank, 189(3, 2 B. 12. 

(c) In re Bladhurne, 9 Mmiell, 249. 

[ f) In re Blaktslty, 9 Moriell, 173, In rt Rcrs, 17 Ch, Div. 98. 
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CHAPTER VI. 

PARTNERSHIP. 

Courts of equity exercise a full concurrent jurisdic¬ 
tion with courts of law in all matters of partnership; 
and there is, in hxet, a quasi-fiduciary relation between 
partners («), involvinj.^ (for some purposes) the prin¬ 
ciples applicable to a trust, and it may be said, that 
the jurisdiction of courts of equity is, practically 
speakinjT, an exclusive jurisdiction in all cases of any 
complexity or dithcultyfor wherever an account, 
or contribution, or an injunction, or a dissolution 
was sought in cases of partnership, or where a due 
enforcement of partnership rights, duties, and credits 
was required, the remedial justice administered by 
courts of equity xvas complete, while the redress at 
law was most imperfect: and the Judicature Act, 
1^73 (s- 34), recogniseil this superiority, by assign¬ 
ing to the Chancery Division of the High Court all 
matters of partnership involving either accounts or 
a dissolution. 

The law of partnership has been declared, and 
codified to some extent, by the Partnership Act, 
1890 (6); but it is expressly provided by the Act 
(s. 46), that the rules of equity (and indeed of the 
common law generally) shall, except as varied by 
the Act, continue in force,—so that it is convenient 


(а) Betjmann v. Be^emann, 1895, 2 Ch. 474; Friend v. Toun^r, 
1897, 2 Ch. 421. 

(б) S 3 & 54 Viet. c. 39. 


Equity has a 
practically 
exclusive 
jurisdiction, 
in partner¬ 
ships. 


Partnership 
Act, 1890, 
codifies the 
law. 
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Specific per- 
foimance of 
partneiship 
agreement,— 
when and 
when not 
decreed. 


Injunction,— 
when and 
when not 
granted. 


(i.) Against 
omission of 
name of 
one of the 
partners. 


(2.) Against 
carrying on 
another 
business. 


to expound the principles of equity in like manner 
and in the like order as before, notint^ merely the 
statutory adoption of those principles where the Act 
has adopted them. And Hrstly, a court of equity 
will, m a proper ca.se, decree the specific performance 
of a contract to enter into partnership for a fixed 
and definite period of time (<*), but it will not do 
so when no term lias been fixed,—for .such a de(‘rec 
would be usele.ss when either of tlie parties mi^dit 
dissolve the partnership immediately afterwards (</); 
and it will not in i;en(*ral decree specific perform¬ 
ance, even when a definite term lias been fixed, 
unle.ss there have been acts of part porformance (e ); 
nor where the bu.sine.ss of the partnersbip is alto¬ 
gether illegal,—if the business (e.;/., that of book¬ 
makers and betting agents) {/') is not in itself illegal, 
but is legal, although liable to bo coialucted illegally. 
So also, after the commencement and during the 
continuance of the partnership, courts of equity will 
in many cases interpo.se to decree what is (in effect) 
the specific performance of particular clauses in the 
articles of partnership,— e.j., where there is a clause 
in the articles providing for the insertion of the 
name of a particular partner in the firm name, and 
there is a studied inattention to the application of the 
partner to have his name so inserted, courts of equity 
will grant an injunction against the use of any firm 
name not including his name (g). So, where there 
is a clause in the articles whereby the partners agree 
not to engage in any other business, courts of equity 
will act by injunction to enforce such a clause; and 
if profits have been made by any partner in violation 
of such an agreement, the profits will be decreed to 


(c) Buxton V. Listerf 3 AtH. 385 ; England v. Curling^ 8 Beav. 129. 

(d) Hercey v. Birch^ 9 Ves. 357. 

(e) Scott V. Rayment, L. R. 7 Eg. 112. 

if) TkwaUes v. Coulthwaite^ 1896, i Ch. 496. 

(^) MartkaU v. Colman^ a J. & W. 266, 269. 
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belong to tlie partnership (//); and the law is now 
the same as regards carrying on any rival business, 
even where there is no express agreement not to 
engage in any other business (/). A court of e(piity (31 Aga nst 
will also interfere by injunction to prevent such acts, orjMrtller-' 
on the part of any of the partmTS, as tend either to 
the destruc.tion of tin; partnershi]) property (/), or to 
impose an imj)roper liability on tlie others, or which (4) Against 
tend to the exedusion of the other partners from the [urtnei!" 
exercise of their partnership rights, whether those 
riglits be founded on the lau relating to partnerships 
in general, or on express .igreement (/) and .dthough 
no dissolution is [)ra}ed (m). but courts of ecpiity 
will not intereha-e where the remedy at law is 
adequate. Also, where the pannersliip agreement’^Viioiean 

. . . n I I 1- T agiefclJlellt to 

contains (as it usually does) a elanse reierring dis-refertoarbi- 
putes to arbitration, (‘oiiit^ of equity have, since the 
Common Law' Procedure Act, 1854, and more par- 

, , . 1 4 1 • ■ 4 1 nionly direct- 

ti(‘ularly siin'o the Arbitration Act, ibS9 (a), shown e<i, ongiound 
an inclination to entorce smdi agreements ft)r refer- 
ence, remitting the partit's to the arbitration as their 
self-chosen exclusive forum {<>),- provided of course 
the (picstion in ditierenco is not jiaiamoimt to the 
agreement for reference {p), and provided the whole 
question in dispute may be determined in the arbitra¬ 
tion, but not so as to split up the ground of action 
(q ); and the court justitics itself, in making these 
references, under the express words contained in 
section 4 of the Act of 1889, wdiich re-enacts section 


(A) Somerville v. Maclai/, 16 Yen. 382. 

(*) 53 & 54 Viet. c. 39, 8. 30. 

(k) Marshall v. 25 lieav 501. 

( l ) Walker v. Mottram, 19 Ch. Div. 355 ; Damon v. BiCi,on, 22 Ch. 
Div. 504. 

(m) Mali V. Mali, 12 Beav. 414. 

(n) Pini v. Boncoroni, 1892, I Ch. 633 

(0) Willesford v, L. R. 14 Eq. 572; Hodgson v. Railway 

Passengers Co., 9 Q. B. D. 188; Hack ». London Provxdad Building 
Society^ 23 Ch. Div. 103. 

ip) Mvlkem v. Lord, 4 App. Ca. 182 ; Martin's Casey 17 Q. B. D. 609. 
{q) Turnock v. Sartorisy 43 Ch. Div. 150; Ives v. WUlanSy 1894, 
2 Ch. 478. 
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11 of the Act of 1854, namely,—that whenever the 
parties to any deed or instrument in writing agree 
to refer their disputes, and any one or more of them 
nevertheless commences an action relative to such 
disputes, the other parties or any of them (being 
defendants to the action) may, hefore pleading thereto, 
or taking any other step in the action (r), apply for a 
stay of all the proceedings therein, on the ground of 
the agreement to refer; and in every such case, the 
court, “ upon being satisfied that no sufficient reason 
“ exists why the matters in dispute cannot or ought 
Conditions of “not to be referred to arbitration according to the 
the refeience. ,, agreement,” may (in its judicial discretion) (s) make 
an order staying all proceedings in the action,—pro¬ 
vided the applicants for sucli order have always been 
(and are) ready and willing to join and concur in all 
matters necessary or proper for causing the dispute 
to be decided by arbitration, but not otherwise (t) ; 
but the order to stay usually reserves liberty to apply; 
Court holds its and under the liberty so reserved, tlie court will 
either revoke the submission or give its direction to 
the arbitrators, if they are proceeding wrongly (a ); 
and in and by the award, the arbitrators or umpire 
may award even that the partnership shall be dis¬ 
solved (v) ; and after award made, either party may 
(for sufficient reasons) apply to the court to remit 
or to set aside the award (.r). 

LnBtituUon ^ partnership may be constituted in various ways, 
of. by agreement, whether express or implied; and there 

(r) Bartlett v. FortVs Hotel, 1896, A. C. i. 

(«) Clc(}(i V. Clcgi), 44 Ch Div. 200; Vawdrey v. Simpson, 1896, 

I Ch. 166; Jlenskaw v. Queen Anne’s Mannons, 1897, i Q. R 662; 
and dl8tlnL^ Lyon v. Johnson, 49 Ch. Div. 579 ; and liarjm v. Youngs, 
1898, W. Npii. 

(f) Davis V Starr, 41 Ch. Div. 242. 

{u) Hart V. Duke, 32 L. J.(Q. B. 55 ; llohtnson v. Davies, 5 Q. B. D. 
26; and consider Brierley Hill Local Board v. Pearsall, 9 App. Ca. 595. 
(v) Vawdrey v. Simpson, supra. 

{x) 52 & 53 Viet. c. 49, ss. lo-li; In re Palmer ami Hosken, 1898, 

I Q. B, 131. 
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is scarcely any variety of term which may not be in¬ 
cluded in the agreement,—but, of course, nothing that 
is illegal may be included therein (y ); and an infant 
even may become a partner (z). Also, it appears that 
persons become partners, at least inter se, if they 
agree to go shares in the profits and losses of the 
business (a),—although merely sharing in the profits, 
without being at the same time liable also for the 
losses, and without being invested with the capacity 
of agent for self and copartners (h), would not con¬ 
stitute a man a partner, and, of course, a mere part- 
ownership of real estate (or of any other property) 
is not a partnership, whether the profits of the 
common property are shared or not between the 
part-owners (c). In the absence of any stipulation 
to the contrary, the shares of the partners in the 
capital and in the profits and losses are equal (d ); 
and when a partnership has run out its agreed term, 
and nevertheless continues after the term, it is a 
partnership at will, upon all the old terms which are 
applicable to a partnership at will (r), including (it 
may be) the term under which an option of purchase 
arises (/). 


A partnership may be dissolved in various ways: 
(I.) By operation of law,—Of events on which, by 
operation of law, the partnership is determined, the 
principal ones seem to be,—the death of one of the 


iy) Harvey v. Hurt, W. N. 1S94, p. 72 , 2 'huaites v. Codthxcaite^ 
1896, I Ch. 496. 

{z) Re Beauchamp Brothers, 1893, 2 Q B. 534 ; 1804, A. C. 607 

(а) Pamey v. Armstrong, 18 Ch. Div. 69S; ]yulk.er\. Hirsch, 27 
Ch. Div. 460. 

(б) Cox V. Hu'hrnn, 8 Ho Lo. 268; Inre Hildeskcim, 1S93, 2 Q. B. 
357 J 53 & 54 Vict c. 39, re-enacting («. 2) and repealing (s. 48) BoviU’s 
Act, 28 & 29 Vict. c. 86; In re Younu, er paih Jones, 1896, 2 Q B. 
484 ; In re Port, ex parte Schojield, 1897, 2 Q B. 495. 

(c) 53 & 54 Vict. c. 39, 8 2. , 

(d) S 3 & 54 Vict. c. 39, s. 24. 

(e) King v. Chtn'k, 17 Beav. 325 ; Yates v. FinUf 13 Cu. Div. 839; 
Neilson v. Mossend Iron Co,, 11 App. Ca. 298. 

(/) Daw V. Hertingi 1892, l Ch. 284. 


Dissolution of 
piirtuership,— 
modes of. 

(i.) By opera¬ 
tion of law. 
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partners, unless there be an express stipulation to 
the contrary (y), the bankruptcy of all or of one of 
the partners (h), the conviction of any one of theiii 
for felony (i), and a general assignment by one or 
more of the partners, whether the partnership bo 
determinable at Avill, or, it seems, even where it is 
for a definite period (A*), and to these may, perhaps, 
be added, any event which makes either the partner¬ 
ship itself, or the objects for which it was formed, 
illegal (/): and in all these cases, the partnership de¬ 
termines by operation of law, from the ha[)pening 
of the particular evi'ut, without any option in either 
rnenfof'^thT' parties. (2.) Jly agreement of the parties,— 

p.iitieb. By mutual agreement of (dl the partners, the ])artner- 
ship. though tor an unexpired term, may of course 
be put an end to (?a). and by virtue of a (clause in 
the partnership articles, an effective notiea' of dis¬ 
solution may m a proper case be given by one or 
more of the partners without the consent of all,—and 
in such latter case, the court has jurisdiction to 
compel (where necessary) the other partners to sigp 
a notice of the dissolution for the Hdzette, and this 
although no other relief may be claimed in the 
action (?/). Any imanber of an ordinary partnership, 
the duration of which is indefinite, may dissolve it 
at any moment he pleases; and the partnership will 
then be deemed to continue only so far as may be 
necessary for the purposes of winding up its then 
pending affairs (o); but the court would, in such a 
case, restrain an immediate dissolution of the partner- 


{g) Crawshay v. Maule, i Swaiist 495 ; Backhouse v. Charlton, 8 Ch. 
Div. 444; 53 & 54 Vict. c. 39. 8 33. 

(h) Crawshay v. Collins, 15 Ves. 228 ; 53 & 54 Vict. c, 39, s. 33. 

{i) Co Litt. 391 a. 

(k) Heath \. Sansom, 4 B. & Ad. 172 ; Nerot v. Burnard, 4 Russ. 247. 

(Z) Exposito V. Bowden, 7 S. & B. 763; 53 & 54 Vict. c. 39, s. 34; 

Thwaites v. Coulthwaite, supra. 

(m) Hall V. Hall, 12 Beav. 414. 

(n) Hendry v. Turner, 32 Ch. Div. 335 ; 53 & 54 Vict, c. 39, s. 37. 

(ojr Peacock v. Peacock, 16 Ves. 50; 53 & 54 Vict. c. 39, s. 26. 
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ship, if it appeared that irreparable mischief would 
ensue from such a proceeding (p), or if the partner 
claiming to determine the partnership was not acting 
hoTid fide, but was seeking to obtain for himself an 
undue advantage {q). A partnership may also expire 
by the efflux of the time fixed upon by the partners 
for the limit of its duration, or by the accomplish¬ 
ment of the object for which the partnership was 
constituted (r). (3.) Dissolution by decree of a court 
of equity,—A court of equity will in many cases 
decree a dissolution at the instance of a partner, and 
this principle has been recognised by the Partner¬ 
ship Act, 1890; for under that Act, the court may 
dissolve a partnership, wherever it is “just and equi¬ 
table ” to do so (s),— e.g., where the business has been 
and is being carried on at a loss; and under that 
Act, and also apart from and before that Act, the 
following may bo mentioned as the specific cases in 
which, and grounds upon which, the court will decree 
a dissolution:—(a.) A partnership may be dissolved, 
as from its commencement, where it has originated 
in fraud, misrepresentation, or oppression {t)\ or (ft.) 
If one partner grossly misconducts himself in refer¬ 
ence to partnership matters, acting in persistent 
breach of the partnership articles, or in violation of 
the general trust and confidence between the partners, 
that will be a ground for a dissolution (^«). So, (c.) If 
there have been continual breaches of the partnership 
contract by one of the partners, as if he has persisted 
in carrying on the business in a manner totally dif¬ 
ferent from that agreed on, the court will dissolve 


{p) Blissit V. Daniel, 10 Hare, 493; Levy v. Walker, 10 Ch. Div. 436. 
(5) Neihon v. Mossend Iron Co., 11 App. Ca. 298. 

(r) Featheritoiiekaugh v. Fenwick, 17 Ves. 298; 53 & 54 Viet. c. 39, 
8. 32. . • 

(8) 53 & 54 Vict. 0. 39, B. 35. 

{t) Rawlins v. Wickham, 1 Giff. 355; 53 & 54 Vict. c. 39, s. 41. 

(m) Smith V. Jeyes, 4 Beav. 503 ; Harrison v. Tennant, 2 1 Beav. 482 ; 
53 & 54 Viot. 0. 39, s. 35. 


(3.) By decree 
of court,—on 
any of the six 
grounds fol¬ 
lowing — 


(a.) Partner¬ 
ship inauced 
by fraud. 

(b.) Gross mis¬ 
conduct and 
breach of 
trust. 


(c.) Continual 
breaches of 
contract. 
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Id) Wilful 
and permanent 
neglect of 
business. 


(e.) Extreme 
disagreements 
or incompati¬ 
bility of 
temper. 


(/.) Insanity of 
pwtner,— 
whose skill is 
indispensable. 


the partnership (v ); but there must be a substantial 
failure in the performance of the agreement on the 
part of the defendant,—for it is not the office of a 
court of equity to enter into a consideration of mere 
partnership squabbles (.x). (d,) If a partner, who 
ought to attend to the business, wilfully and per¬ 
manently absents himself from it, or becomes so 
engrossed in his private affairs as to be unable to 
attend to it, this would seem, independently of agree¬ 
ment, to be a ground for dissolution (y). (e.) And 

although the court will not dissolve a partnership 
merely on account of the disagreements or incom¬ 
patibility of temper of the partners, where there has 
been no breach of the contract (^), yet, if the dis¬ 
agreements are so great as to render it impossible 
to carry on the business, all mutual confidence being 
destroyed, there cannot be a doubt that the court will 
dissolve the partnership {a ); and in this latter case, 
the dissolution will in general take effect from the 
date of the judgment, and not (as in the usual case) 
from the date of serving the writ (h). Also, (/.) 
Whenever a partner who is to contribute his skill 
and industry in carrying on the business, or who has 
a right to a voice in the partnership, becomes per¬ 
manently insane, a court of equity will dissolve the 
partnership {c ); but insanity in a partner is not, in 
the absence of agreement, ijoso facto a dissolution, 
but is only a ground (the case being otherwise 
proper) for a dissolution by decree of the court {d ); 


(v) Watei'i V. Taylor, 2 V. & B. 299. 

[x) Wiay V. Hutchinson, 2 My. & K. 235; Anderson v. Anderson, 
25 Beav. 190. 

[y) Smith v. Mules, 9 Hare, 556. 

[z) Goodman v. Whitcomb, I J. & W. 589, 592 ; Jauncey v. Knowles, 
29 L. J. Ch. 95. 

(a) Watney v. Wells, 30 Beav. 56; 53 & 54 Viet. c. 39, s. 35. 

[h) Lyon V. Tweddell, ijCh. Div. 529; Unsworth v. Jordan, W. N. 
1896, p. 2. 

(c) Waters v. Taylor, 2 V. & B. 303; Rowlands v. Evans, 30 Beav, 
302. 

{d) Jones v. Noy, 2 My. & K. 125; 53 & 54 Viet. c. 39, g. 35. 
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and the court will also restrain an insane partner from 
interfering in the partnership business (e). 

The share of a partner is his proportion of the share m part- 
partnership assets, after they have all been realised t^money 
and converted into money, and after all the debts 
and liabilities of the firm have been paid and dis¬ 
charged ; and it is this only which on the death of 
a partner passes to his representatives (/). And Account only 

•I 1 i.*ii dissolution. 

where a dissolution has taken place, an account will 
be decreed,—and, if necessary, a manager or receiver 
will be appointed to close the partnership business, 
and to make sale of the partnership property,—so 
that a final distribution may be made of the partner¬ 
ship effects; but an account will not in general be 
decreed, nor will a manager or receiver be appointed, 

—except with a view to a dissolution (y), or unless Account, 
with a view to the sale of the business as a going 
concern (h). Still, where a partner has been wrone- j 

fully excluded, or the conduct of the other party has solution .-night 
been such as would entitle the complaining partner prayed!*^ 
to a dissolution as against him, a general account, 
at any rate up to the time of filing the bill, will be 
decreed,—without either a dissolution or any view to 
a sale of the business; but in no case will a con¬ 
tinuous account be decreed, as that would be, in part 
at least, a carrying on of the business by the Court 
of Chancery (f). Also, upon an actual dissolution, 
the court will, in a proper case, order the defendants Premium,— 
to repay to the plaintiff a due proportion of any 
premium paid by him as the price of his having 
become a partner (k ); but if this relief is desired, 

(c) J - V. S -, 1894, 3 Ch. 72, 

if) Knox V. 6*yc, L. R. 5 H. L 656; No^es v. Crawley ^ lo Ch. Div, 

31; 53 & 54 Viet. c. 39,88. 43, 44. 

ig) Baxter v. We 4 , 28 L. J. Cli. 169. 

[h) Taylor v. Neale, 39 Ch. Div. 538. 

(t) Loscornhe v. RumS, 4 Sim, 8; Fairthorne v. Weiton^ 3 Hare, 387. 

(^‘) 53 * 54 Viet. c. 39,8. 40. 
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Terms of 
dissolution,— 
as to payment 
of debts, &c , 
aud as to dis¬ 
tribution of 
surplus assets. 


Costs,—upon 
dissolution 
bv order of 
the Court. 


case must be made out for it at the trial of the 
action (/), and not afterwards,—although, under spe¬ 
cial circumstances, the relief may be provided lor 
even upon a case made after the trial (vi). 

Upon a dissolution of the partnership, and in 
settling the accounts between the partners, the pro¬ 
visions in that behalf applicable contained in the 
partnership articles must of course apply,—including 
the option thereby given (if sucli option is thereby 
given) to either partner to purchase the share or 
shares of the other partner or partners,—which 
option, if a term is limited for the exercise thereof, 
must be exercised within the time so limited, and 
cannot afterwards be exercised (/?), aud subject to 
such agreement (if any), the provisions applicable 
are those expressed in sect. 44 of the Partnership 
Act, 1890,—under which provisions, the losses of 
the partnership (including losses and deficiencies of 
capital) are first to be paid or made good —scil. first 
out of profits, next out of capital, and lastly by the 
partners indiviflually accruing to their respective 
proportions of the profits, and thereafter the assets 
(including the sums, if any, contributed by the 
partners to make good the losses aforesaid) are to 
be applied,—first, in paying the outside debts and 
liabilities of the partnership; secondly, in paying all 
advances made by the partners beyond their capital; 
thirdly, in paying out the capital of the partners, 
and lastly, the ultimate residue (if any) is to be 
divided among the partners in the same proportions 
in which the profits are divisible. And it appears, 
that if the dissolution is in such a case proceeding 
under the order of the court, the payment of the 
costs of the action will be provided for,—next after 


(l) Wilson V. JohntU)ne, L. R. 16 Eq. 606. 

(m) Edmonds v. Robinson, 29 Ch. Div. 170. 

(n) Dihhins v. Dihhins, 1896, 2 Oh. 348, 
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the payment of all the partnership debts (including 
debts due to either of the partners themselves), and 
will be directed to be paid before the repayment 
of the capitals of the partners and out of the estate 
remaining before such payment, so as to fall on the 
partners in proportion to their shares and interests 
in the partnership {0). 

A partnership, though in a certain sense expiring 
on any of the events that have been mentioned — Partner mak- 
such as death, effluxion of time, or bankruptcy of a IJIft of 
partner—does not expire for all purposes. for all the Partnership 
partners are interested in the business until all the countable to 
affairs of the partnership have been finally settled nerl*^ 
by all (p)] and the partners thus continuing the 
business are accountable to the rest, not merely for 
the ordinary profits, but for all the advantages which 
they have obtained in the course of the business (q)] 
and if there are no profits, they shall, in general, 
have no remuneration for their trouble (?•). But 
there is no fiduciary relation between the surviving Represeuta- 
partners and the representatives of the deceased ceied partner 
partner; therefore, although they may respectively 
sue each other in equity, their rights are legal rights 
for an account, and will be barred by the Statute of ^ 
Limitations (s),—unless in cases of fraud; for, each 
partner being entitled to assume that his partner is 
honest in his partnership dealings, and not being 
bound to suspect any fraud on the part of his co¬ 
partner, the statute will only run from the date of 
the discovery of the fraud (t). 


(0) Ross V. White, 1894, 3 Ch. 326. 

(p) Crawshay v. Collins, 2 Russ. 344; 53 & 54 Viet. c. 39, bs. 38, 39. 
(9) Clements v. Hall, 2 De G. & J. 173; Dean v. MDowdl, 8 Ch. 

345 ; 53 & 54 Viet. c. 39, B. 42. • 

(r) Mdrldge v. Aldridge, W. N. 1894, p. 50; 1894, 2 Ch. 97. 

{s) Kw)X V. Oye, L. R. 5 H. L. 656 ; Friend v. Youn(f, 1897, 2 Ch. 421. 
(d Rawlins v. Wickham, 3 De G. & Jo. 304; Bcfjemann v. Betjemann, 
1895, 2 Ch. 474. 
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Representa- The representatives have no lien on any specific 
ce7sed^plTtner of the partnership estate,—which estate in the 

have no lien. instance accrucs therefore in its entirety to the 

surviving partners both at law and in equity (u ); and 
the surviving partner or partners can therefore make 
a valid mortgage of the partnership assets, and that 
either for a present advance (v), or by way of security 
for a past partnership debt (a?). But bankruptcy is 
unlike death in these particulars,—for the bankrupt 
partner s share remains his, and therefore vests in 
the trustee of the bankrupt, and that notwithstand¬ 
ing any clause to the contrary in the articles of 
partnership (?/). And as regards realising out of a 
Judgment partner’s share, during such partner’s life, a judgment 
for, on part- debt obtained against him individually for his 
aS realisation Separate debt), it is now provided (c), that (in lieu 
of such charge. Qf executiou issuiug Oil such judgment) the court 
shall make an order charging such share with the 
judgment debt and interest thereon; and the court 
may go on to appoint a receiver, and to direct all 
proper accounts in aid of, and towards the realisation 
of, such charge,—the charge so given having the 
same eftect as (and neither more nor less than) a 
voluntary charge given by the judgment debtor (a). 

In equity, land Froiu tlic fact that the share of a partner is 
fisITt’of the nothing more than his proportion of the partnership 
partnership assets after they have been turned into money, and 

18 money; 

applied in liquidation of the partnership debts, it 
necessarily follows, that, in equity, a share in a part¬ 
nership, whether its property consists of land or not, 
must, as between the real and personal representa- 


(«) 53 & 54 Viet. c. 39, a. 20. 

{v) Buchart v. Drmer, 4 D. M. & G. 542. 

{x) Bradford Bank v. CutCj 31 Ch. Div. 324. 

(v) CoUim V. Barker^ 1893, * 578. 

{z) 53 & 54 VlCt. C. 39, 8. 23. 

(a) Brown, Janson <fr Co. v. ffutchinton, 1895, 2 Q. B. 126; WUd v. 
Southwood, W. N. 1896, p. 165, 
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lives of a deceased partner, be deemed to be personal and p«ri.onai 
and not real estate,—unless indeed such conversion is 
inconsistent with the agreement between the parties 
(b)] and partnership land being to all intents and 
purposes personal estate, it is even liable to probate 
duty (c), and to account duty (d), or now to estate 
duty (e). And not only are lands purchased out of 
partnership funds for partnership purposes treated 
in equity as personalty (/), but the rule is the same 
in certain cases where lands have been acquired by 
devise, the question in such latter case being whether 
or not the lands are '' substantialhf involved in the 
business’’ (g). 

In cases of partnership debts, — scil. being debts Creditors may, 
the liability for which accrued before the death of one pStner! 
the deceasing partner, but not otherwise (h ),—the 
creditors may, at their option, pursue their legal reme- 
dies against the survivors or survivor, or else resort in deceased, 
equity to the estate of the deceased,—and this alto¬ 
gether without regard to the state of the accounts 
between the partners themselves, or to the ability of 
the survivors or survivor to pay {i\ and even where 
the partnership is a foreign one (j). To any such 
action against the estate of a deceased partner, the 
surviving partner or partners were (strictly speaking) 
necessary parties, being interested in the taking of 
the partnership, and oven of the private, accounts; 
and under the simplified practice now introduced. 


(6) Steward v. Blakcway, L. R. 4 Ch. App. 603 ; 53 <fe 54 Vict. c. 39, 
8. 22; Wilson V. Holloway, 1893, 2 Ch. 340; Daiis v. DaviSy 1894, 
I Ch 393. 

(c) AtL-General v. Ailesbury {Marquess), 12 App. Ca. 472. 

(d) Att.-Oeneral v. Dodd, 1894, 2 Q. B. 150. 

(e) 57 & 58 Vict. c. 30. 

(/) Phillips V. Phillips, I M. & K 649. 

{g) Waterer v. Walerer. L. R. 15 Eq. 492; 53 & 54 Vict. c. 39, 8. 20. 
(A) Friend v. Young, 1897, 2 Ch. 421 ; Court v. Berlin, 1897, 2 Q. B. 

396. 

(i) Bearing v. Noble, 2 R. & My. 495; S 3 ^ 54 Vict. c. 39, 8. 9. 

(j) Matheson v. Liidwig, 1896, 2 Ch. 836. 
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they would therefore require, not indeed to be made 
parties to the action, but to be served with notice of 
the judgment for administration (/;),—in order that 
Separate ere- (if they chose) they midit attend the future pro- 
of separate ceedings. The liability 01 partners, although some- 
par’t^fe^shi'r Called a joint and several liability,—in respect 

creditors. of every matter falling within the ordinary or ex¬ 
tended scope of the business, (/)—difters in important 
particulars from a joint and several liability (?«); 
for, although the separate estate of the deceased 
is liable, yet it is liable only as for a joint debt,— 
consequently the separate creditors of the deceased 
are entitled to be paid their debts in full before the 
creditors of the partnership can claim anything from 
his separate estate (n), and if therefore a partner¬ 
ship creditor should (as he may) institute proceed¬ 
ings for the administration of the estate of a deceased 
partner, and his debt is a joint debt only, and there 
is a constat at the hearing that the separate estate 
will leave no surplus (after payment of the separate 
creditors) to be applicable towards paying the plain¬ 
tiff’s joint debt, his action or summons will be dis¬ 
missed (0). And a creditor of the partnership, who 
is also a debtor to the deceased, cannot, in an ad¬ 
ministration of the deceased’s estate, set off’ as. a 
general rule his separate debt against the joint debt 
due to him (p ); but a joint debt contracted in fraud 
of any of the partners may, at the option of the 
creditor, be treated either as a joint or as a separate 
debt (q) ; also, when there is no joint estate (?•), the 

(A,) Order xvi. Rule 40 (1884); Beckett v. Ramsdale, 31 Ch. Div. 177. 
(0 Cleatherv. Tioisden, 28 Ch. Di\. 340; Rhodes v. Movies, i8q«;, 
I Ch. 236. 

(wi) Kendall v. Hamilton, 4 App. Ca. 538; Camhefort v. Chapman, 
19 Q. B. D. 229; Cleather v. I'wisden, supra. 

(n) Ridyicay v. Clare, 19 Beav. iii; Ex parte Wilson, 3 M. D. & De 
G. 57. r 

(0) Edwards v. Barnard, 32 Ch. Div. 447. 

(p) Stephenson v. ChiswM, 3 Ves. 566. 

(g) Ex parte Adamsmi, 8 Ch. Div, 807 ; In re Davison, 13 Q. B. D. 50. 
(r) Cooper v. Adams, 1894, 2 Ch. 557. 
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distinction between joint and separate creditors is 
not regarded; nor, of course, need it be regarded, if 
the estate of the deceased partner is known before¬ 
hand to be perfectly solvent,—that is to say, able to 
pay all debts, as well joint as separate, in full. The Partnership 
joint creditors,—that is to say, the creditors of the 
partnership,—have, of course, a right to the payment 
of their debts out of the partnership funds before the rate creditors, 
separate creditors of the partners, and the rule is 
the same, even although the partnership is ostensible 
only (s); but this preference was, at law, generally 
disregarded; and in equity it was, and is, worked 
out, only through the equity of the partners over the 
whole fund (t). Also, as a general rule, tlie exe¬ 
cutors of a deceased partner (who Avas also a creditor 
of the firm) cannot prove in competition Avith the 
outside joint creditors (e). 

The goodAvill of the business is in general an Goodwill,— 
asset of the partnership (r),—unless it is a merely 
personal goodAvill (r); and on the retirement of a 
partner, the assignment Avhich he executes should Good will,- 
expressly extend to assigning the goodAvill,—because wheu”nwfs-^^’ 
otherwise (and in the absence of express agreement 
to the contrary) the right to continue to use the 
name of the retiring partner as (or as part of) the old 
partnership style Avill not pass (y),—although using 
that old style is not a “holding out” such as will in¬ 
volve on the retiring partner a continuing liability (z). 


(«) Ex parte Sheen, 6 Ch. Div. 235; Ex parte Blythe, 16 Ch. Div, 
620. 

{t) Twisa V. Massey, i Atk. 67 ; Lacey v. Ifill, 4 Ch. Div. 537. 

(u) Ex parte Andrews, 25 Ch. Div. 505 ; 53 &54 Vict. c. 39, s. 44; 
In re Young, ex parte Jones, 1896. 2 Q. B. 484 

(v) Lahouchere v. Dawson, L. R. 13 Eq. 322; Vernon v. HaUam, 

34 Ch. Div. 749. • 

(ac) Cooper v. Metropolitan Board of Works, 25 Ch. Div. 472. 

(y) Cray v. Smith, 43 Ch. Div. 208; Thomeloe v. Sill, 1894, i Ch. 

569- 

(*) Ex parte Central Bank, 1892, 2 Q. B. 633. 
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Goodwill,— 
survival of, 
ou expiration 
of partnership 
term,— 


and upon 
death of 
partner. 


Two firms 
having a com¬ 
mon partner 
could not sue 
one another 
at law, but 
might do so in 
equity. 


And it being now well settled {a) as regards good¬ 
will generally, that (in the absence of some express 
provision to the contrary) the vendor of it may set up 
a rival business although he may not solicit or canvass 
the customers of the old business, that rule applies 
also where, under a special provision in that behalf 
contained in the partnership articles, the goodwill 
belongs (on the expiration of the partnership) to 
either of the partners exclusively {h). Also, semble, 
upon the death of a partner, if the partnership 
articles provide that the business shall be carried on 
by the surviving partner or partners, and contain 
no provision relative to the goodwill, the estate of 
the deceased partner is not entitled to receive any¬ 
thing from the partnership in respect of his interest 
in the goodwill,—for that has survived into the 
surviving partners (r). 

Upon the technical principles of the common law, 
in the case of two firms dealing with each other, 
where some or all of the partners in one firm were 
partners with other persons in the other firm, no 
suit could be maintained at law in regard to any 
transactions or debts between the two firms (t^); 
but in equity, it was sufficient that all parties in 
interest were before the court as plaintiffs or as 
defendants; and in such a case, they need not, as at 
law, have been on opposite sides of the record,— 
courts of equity, Avhich look behind the form of 
transactions to their substance, treating the different 
firms, for the purposes of substantial justice, exactly 
as if they were composed of strangers, or were, in 
fact, corporate companies (e). Again, one partner 


(а) Trego v. Hunt, 1896, A. C. 7. 

( б ) Trego v. Hunt, supra^, Jennings v. Jennings, 1898, W. N. p. lO. 

(c) Steuart v. Gladstone, 10 Ch. Div. 626 ; Hunter v. Dowling, 1895* 
2 Ch. 223. 

(d) Bosanquet v. Wray, 6 Taunt. 597. 

(e) De Tastet v. Shaiv, i B. & A. 664. 
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could not, at law, maintain a suit against his co- At law, one 
partners to recover the amount of any money which 
he had paid for the partnership,—since he could not P«‘t“er8iii 
sue his co-partners without suing himself also, as tiansaction, 
one of the partnership (/); but he might have go liTeqmty^ 
done so in equity. And now, of course, all these 
distinctions between law and equity arc abolished; 
and by Order xlviii. (A), regulating the mode in 
which partners as such may sue and be sued in the 
High Court, in the Chancery Division and in the 
Queen s Bench Division indifferently, suits between 
firms having a common partner, and suits by one 
partner against his co-partnors, are expressly pro¬ 
vided for (7). 


ij) V. Jjanid, 2 H k N. J19 Atoood v. Mnudc L. R. 

3 Uh App. 369. 

{(j) And see 53 & 54 Vict. c. 39, s. 23 
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CHAPTER VII. 


ACCOUNT. 


I Account,— 
when it 
lay at law. 


1 In cases of 
pnvity in deed 
or of privity 
in law. 


2. Between 
merchants. 


Suitors iire- 
ferred equity, 
because of its 
power of dis¬ 
covery and of 
administra¬ 
tion, 


T. The action of accoimt was one of the most ancient 
forms of action at the common law: but the modes 
of proceeding in that action, altliough aided from 
time to time by statute, were found so very dilatory, 
inconvenient, and unsatisfactory {(t), that as soon 
as courts of equity began to assume jurisdiction in 
matters of account, the remedy at law began to 
decline, and to fall into disuse. For, at the common 
law, an action of account lay in two classes of cases 
only, that is to say,—(i.) Where there was either 
a privity in deed by the consent of the party,—as 
against a bailiff, or a receiver appointed by the 
party; or a privity in law, ex provismie legis, —as 
against guardians in socage (6), and their executors 
and administrators (c); and ( 2 .) By the law mer¬ 
chant,—according to which, one naming himself a 
merchant might have an account against another 
naming him as a merchant,—and charge him as a 
receiver (i/),—or against his executors (e). 

The reasons for the disuse of the action of account 
at common law, and its progress in equity, are not 
hard to find,—one ground having been, that courts 
of common law could not compel a discovery from 

(а) How V. Earl Uinterton, 1896, 2 Ch. 626, at p. 639. 

(б) Co. Litt. 90 b. 

(c) 3 & 4 Anne, c. 16. 

{d) Co. Litt. 172 a; 11 Rep. 89. 

(e) 13 Edw. III. c. 23. 
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the defendant on his oath; and another ground 
having been, that the machinery and administrative 
powers of the courts of common law were not so 
well adapted for the purposes of an account as the 
machinery available in a court of equity,—two 
grounds both of which have now ceased to exist; 
for ever since the coming into operation of the 
Judicature Acts in November 1875, the jurisdiction 
in account has become co-extensive and wholly con¬ 
current both at law and in equity,—so much so, that 
an account, however simple (and suitable therefore 
for a court of common law), may now be taken in 
the court of equity, and an account so complex as 
to have formerly necessitated having recourse to a 
court of equity may now be taken in a court of 
common law; but in almost all cases of accounts, the 
Equity Division of the High Court is and remains 
the more convenient jurisdiction; and we propose, 
therefore, to show the principal cases in which an 
action for an account more properly lies in the 
Equity Division. 

I. Equity assumed jurisdiction where there existed 
a fiduciary relation between the parties,—as in favour 
of a principal against his agent, though not in favour 
of the agent against his principal. The rule is thus 
stated by Sir J. Leach (/):—The defendants here 
“ were agents for the sale of the property of the plain- 
“ tiff, and whenever such a relation exists, a bill will 
“ lie for an account: the plaintiff can only learn, from the 
“ discovery of the defendants, how they have acted in the 
“ execution of their agency!' But an agent is not pre¬ 
cluded from setting up the Statute of Limitations 
against his principal (y),—unless a confidential relation 


(/) Mackimic v. Johnson, 4 Mad. 373. 

(ff) Jjake V. Bell, 34 Oh. Div. 462; Doohy v. Watson, 39 Ch. Div. 
178 ; Friend v. Young, 1897, 2 Ch. 421. 


I. Principal 
against 
agent,—sub¬ 
ject to the 
Statute of 
Limitations, 
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but agent in the nature of a trust has been created (h). And 
acco^unttgainst although it has been argued that if the 

hig principal, principal may commence an action against his 
agent, the agent may likewise do so against his 
principal, yet the rights of principal and agent are 
not correlative; for the rights of the principal rest 
upon the trust and confidence reposed in the agent, 
but the agent reposes no such confidence in the 
principal (^). And note also, that, by analogy to 
the case of principal against agent, the Court of 
(a.) Patentee Chancery decrees an account against the infringer 
fnuget^”' ^ patent,—on the ground that the patentee may 
adopt the acts of the defendant as those of his 
agent: and from this principle it follows, that the 
plaintiff in such a suit must elect between an account 
and damages, for he cannot claim both, at the same 


time approbating and reprobating the agency of the 
defendant (k ); and the same rules are applicable to 
the case of the assignee of a patent suing a licensee 
(6.) Cestui que of the assignor (/). And, of course, accounts between 
trufeteer^”^* trustees and cestuis qae tnistcnt, which may properly 
be deemed confidential agencies, are peculiarly within 
the jurisdiction of courts of equity (m). 


2. Cases of 2 . Equity would also assume jurisdiction, where 

counts bT there were mutual accounts between the plaintiff 

Inrdefend-*'^ defendant. And upon the question, what 

“Mutuala ^lutual accounts, the best definition is to be 

counts,”— found in the judgment in Philips v. Phillips (n ):— 

Two pa^tiet ^ understand a mutual account to mean not merely 

Jn^airpaid “ parties has received money 

on the other 8 “ and paid it on account of *the other, but where each 
account. 


(A) Burdick v. Garrick, L. R. 5 Ch. App. 233 ; Rochcfmcauld 
V. Boustead, 1897, i Ch. 196. 

(t) Padwick V. Stanley, 9 Rare, 627. 

(k) Watson v. Holliday, 20 Ch. Div. 780. 

(0 Bergrtumn v. M^MdXan, 17 Ch. Div. 423. 

(m) Docker v, Somes, 2 My. & Keen, 664. 

(w) 9 Hare, 471. 
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“ of two 'partus has received and also paid on the other's 
“ account, I take the reason of that distinction to 
“ be, that in the case of proceedings at law, where 
“ each of the two parties has received and paid on 
“ account of the other, what would be to be recovered 
“ would be the balance of the two accounts; and 
“ the party plaintiff would be required to prove, not 
“ merely that the other party had received money 
“ on his account, but also to enter into evidence of 
“ his own receipts and payments—a position of the 
“ case which, to say the least, would be difficult to 
“ be dealt with at law. Where one party has merely 
“ received and paid moneys on account of the other, 

“ it becomes a simple case; for the party plaintiff has 
“ to prove that the moneys have been received, and 
“ the other party has to prove his payments; and the 
question is only of receipts on the one side and 
“ of payments on the other, and is a mere question 
“ of set-off ; but it is otherwise where each parUj has 
“ received and paid ” (0). 

3. An action for an account would also lie, where 3. Circum- 
there were circumstances of great complication; and freXcom- 
upon the question what amount of complication was plication, 
necessary to give jurisdiction to a court of equity, 
independently of any other circumstances, the judg¬ 
ment of Lord Redesdale in O'Connor v. Spaight (p) is 
in point:—“ The ground on which I think that this The test is— 
“ is a proper case for equity is, that the account has fomits 
“ become so complicated, that a court of law would 
“ be incompetent to examine it upon a trial at nisi pnus f 
''prius with all necessary accuracy. . . . This is a 
“ principle on which courts of equity constantly act, 

“by taking cognisance of matters which, though 
“ cognisable at law, are yet so involved with a com- 

(0) Fluker v. Taylor^ 3 Drew, 183. 

(p) I Sch. & Lefr. 305. 
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Compulsor} 
reference to 
arbitration by 
17 & i8 Vict 
c. 125, 8 3; 
and refeieuces 
of various 
sorts for le- 
port under 
Judicature 
Acts and 
i-ules, as 
modified by 
Arbitration 
Act, 1889. 


Chief defencet 
to suit for an 
account. 

(i.) Stated or 
settled ac¬ 
count. 


Equity will 
“open” the 
whole account 
if there be 
mistake or 
fraud; and in 
other cases, 
paiticular 
items only 


“ plex account that it cannot properly bo taken at 
“ law." But this principle was not quite settled (q ); 
and it was by no means to be taken as a universally 
conclusive criterion, especially after the Common 
Law judges had a special power conferred on them 
by the Common Law Procedure Act, 18 54, on a cause 
coming on at nisi prufs, to compel a reference of it 
to arbitration; and now under the Judicature Acts, 
as modified by the Arbitration Act, 1889 (r), matters 
of account as well as other matters may be variously 
referred to an official or other referee for report (s). 
And the suggested rule, therefore, cannot perhaps 
be put higher than this—that the difficulty of ex¬ 
amining the accounts at niu prius will be a strong 
circumstance in favour of a resort to the aid of 
equity; and, in short, the equity to an account must 
be judged from the nature and facts of each particular 
case {t). 

It is ordinarily a good bar to a suit for an account, 
that the parties have already in writing stated and 
adjusted the items of the account and have struck the 
balance (?t),—for, in such a case, a court of equity 
will not interfere, an indcbitatns assumpsit being avail¬ 
able at law. If, therefore, there has been an account 
stated, that may be set up by way of plea as a bar 
to all discovery and relief,--unless some matter is 
shown which calls for the interposition of a court of 
equity. But if there has been any mistake, or omis¬ 
sion, or accident, or fraud, or undue advantage,—by 
which the account stated is in truth vitiated, and 
the balance is incorrectly fixed—a court of equity will 
not suffer it to be conclusive upon the parties, but 


(2) Co. V. iVtx 07 i, I H. L. Cas. 111; PhiUipt v. Phillips, 

9 Hare, 475. 

(^•) 52 & 53 Vict. c. 49, si. 13-17. 

(a) Irngman v. East, 3 Q. B. D. 295. 

{t) South-Eastern Railway Co. v. Martin, 2 Phill. 758. 

{u) Dawson v. Dawson, i Atk. l. 
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will in some cases direct the whole account to be will be exa- 

“ opened,”— i.e., taken novo; and in other cases, where 

the mistake, or omission, or inaccuracy, or fraud, or ^ 

. ... 1 ^ • 11 1 8Urchnri;e 

imposition, IS not shown to aiiect or to stam all the andiaiaify.” 
items of the transaction, the court will content itself 
with allowing the account to stand, with liberty to 
the plaintiff to “surcharge and falsify” it—the effect 
of which is, to leave the account in full force as a 
stated account, except so far as it can be impugned 
by the opposing party, who has the burden of proof 
on him to establish errors and mistakes, and the 
showing an omission for which credit ought to be 
given is a surcharge; and the proving an item to be 
^vrongly inserted is a falsification; and the onus pro- 
handi is always on the party having liberty to sur¬ 
charge and falsify (i;); and this liberty to surcharge 
and falsify includes an examination not only of errors 
of fact, but of errors of law. What shall constitute, 
in the sense of the court of equity, a stated or settled 
account, is in some measure dependent on the circum¬ 
stances of each case,—for the acceptance of an account 
may be express, or it may be implied from circum¬ 
stances; but mere acquiescence in stated accounts, 
though for a long time, amounts only to an admission (2.) inches 
or presumption of their correctness, and does not of 
itself establish the fact of the account having been 
settled (x). However, the court is generally unwilling 
to open a settled account, especially after a long time 
has elapsed,—except in cases of manifest fraud (//); 
but in the case of settled accounts between trustee 
and cestui quc trust, and other persons standing in 
confidential relations to one another, where mala fides 
is alleged, there is scarcely any length of time that 
will prevent the court from opening the account 

f 

(v) Pitt V. Cholmondeley, 2 Ves. Sr. 565. 

(*) Hunter v. Belcher, 2 De G. J. & S. 202; Qething v. Keighley, 

9 Ch. Div. 547. 

(y) Banner v. Berridge, 18 Ch. Div. 254. 
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Broker and 
bankei,— 
difference 
between* 


Accounts, 
although not 
taken in 
literal ac¬ 
cordance with 
the contract 
of the parties, 
may be settled 
accounts not¬ 
withstanding. 


Account,—at 
the suit of one 
tenant against 
bis co-tenant. 
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altogether (z), or at any rate giving liberty to sur¬ 
charge and falsify. And it should be remembered, 
that a broker is in a fiduciary relation to his client 
(a ),—although a banker (merely as such) is not in 
any such relation towards his customer (b). Also, 
semhle, an assurance society is not in any fiduciary 
relation towards the person entitled to the policy 
moneys, but is rather in the position of a mere 
stake-holder {c). 

Accounts are often taken (e.y., between partners) 
without any very strict compliance with the articles 
regulating the manner of taking the account; and 
the question then arises, how far the account (al¬ 
though not stated in a regular manner) is to be 
taken as a settled account, and binding accordingly 
in the absence of fraud. And it appears, that the 
court will hold the account, although irregularly 
taken, to be a settled account, if, under all the 
circumstances, it appears that the parties so in¬ 
tended,—for being sin juris, they may validly agree 
to variations in the mode of taking the account (d). 

It appears, that, when land is held by several 
owners as tenants in common, and one of them is 
alone receiving the profits (e), or is alone working 
the mines within or under the land (/), the remedy 
of the other or others is account and not trespass,— 
scil. in the absence of an ouster of the title of the 
other or others (g). 

(z) Todd V. Wilson, 9 Beav. 486 ; Watson v, Rodwell, 11 Ch. Div. 
150; Rochefmcauld v. Boustead, 1897, i Ch. 196. 

(а) Rx parte Cook, 4 Ch. Div. 123. 

(б) Foley v. HiU, 1 Phill. 405. 

(c) Matthew v. Northern Assurance Co., 9 Ch. Div. 80 ; Crossley v. 
City of Glasgow Infe Assurance Co., 4 Ch. Div. 421 ; Webster v. British 
Empire Assurance Co., 15 Ch. Div. 169. 

(d) Coventry v. Barclay, J D. J. & Sm. 320 ; Holyate v. Shutt, 28 Ch. 
Div. HI ; Hunter v. Dowling, 1893, 3 Ch. 212. 

(e) Jacobs v. Seward, L. R. 5 Ho. Lo. 464. 

(/) Job v. Potion, ll R. 20 Eq. 84. 

(jy) Jacobs v. Seward, supra. 
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set-off; and ArPROPRlATlON OF PAYMENTS,— 

AND OF SECURITIES. 

1 . Set-off.— “Natural equity says, that cross de-1 . Set-off. 

“ mands shall compensate each other, by deducting 
“ the less sum from the greater, and that the dif- At law, no set- 
“ ference is the only sum which can he justly due ” 

(a ), but the common law having required that, when 
the mutual debts were unconnected, the respective 
creditors should sue in independent actions, there¬ 
fore the Legislature interfered, and (by the statutes 
of “Set-off”) {b) allowed a set-off in the case of 
bankrupts, and in a few other cases, and although 
these old statutes have since been repealed (c), yet 
the principle of set-off which they introduced is 
saved by the repealing statute, and the principle 
itself was already too well established to be affected 
by the repeal of the old statutes. 

As regards connected accounts of debit and credit, As to con- 
the law always was, that the balance only of the 
accounts was recoverable, both at law and in equity; balance re- 

1 , . , /v., 1 coverable both 

and that was a virtual set-oii between the parties {d ); at law and 
and such set-off was available at law, even as against 
agents (such as factors) trading ostensibly as prin- 


(а) Green v. Fat'mer, 4 Burr. 2220 

(б) 4 Anne, c. 17, a. ii; 2 Geo. II. c. ^22, a. 13; 8 Geo. II. c. 24, 
a. 4. 

(c) 42 & 43 Vict. c. 59. 

(rf) Dale V. SoUet, 4 Burr. 2133 ; In re WhUehoute d* Cb., 9 Ch. Div, 
95 - 
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cipals (e ); and the courts of equity followed in gene¬ 
ral the courts of law as regards set-off, so that, e.f/., 
if there was no connection between the demands, 
the rule in equity was as at law—that is to say, if 
the accounts were nnconm'cted, there was no set-off’ 
either at law or in equity, but, if the demands were 
Cases m which Connected, there Avas a set-off’ (/). HoAvever, the 
aHowed, ai- coiu’ts of equity Avent beyond the laAv, and by virtue 
did not allow general jurisdiction granted relief in the 

a set-off cases even of reciprocal independent debts, 'provided 
(i.) In the mutual credit — that is to say, in all 

independent cascs AvlicTo there Avus ail existing debt due to one 
there’was party and a credit by the other party, founded on 

ort^imdehtf^’ trusting to sucli existing debt as the means,of 
had a common discharging it (//). Thus, for example, if A. should 
be indebted to B. in the sum of £ 10,000 in a bond, 
and B. should borroAv of A. ;i' 2 ooo on his own bond, 
the bonds being payable at different times, the 
nature of the transaction would lead to the pre¬ 
sumption, that there Avas a mutual credit betAveen 
the parties as to the ;^2000, as an ultimate set-off, 
jpro tanto, against the debt of £ 1 0,000; and in such 
a case, although a court of law would not have set¬ 
off these independent debts, yet a courc of equity 
would not have hesitated to do so, upon the ground 
either of the presumed intention of the parties, or 
of what was called a natural equity (Ji ); also, debts 
(2.) In the and other demands which had a common origin 
^quitabiT^^^'^^ would be set-off’ against each other (?'),— soil, because 
fe^atdebun commou origin of the debts imported a sort of 
mutual credit. But the mere existence of reciprocal 


(c) Georije v. ChvjetU ^ T. R. 359; Fish v Kempton, 7 C. B. 687 ; 
Mo 7 itai)u V Forwooih W. N. 1893, 136; 1893, 2 Q. B. 350. 

(/) Rawson v. Famncl, i Cr & Pb. 161, 172, 173. 

(g) Ex parte Prescott, I ^Atk. 230; and consider Tayler v. Tayler, 
L. R 20 Kq 155 ; Christmus Jonesi 1897, 2 Ch. 190. 

(h) Rochurghe v. Cox, 17 Ch. Div. 520 

(i) Government of Newfoundland v. Neiofoundland R. ( 7 ., 13 App. 
Ca. 199. 
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debts, without such mutual credit, was not, even in one side, and 
a case of insolvency, sufficient to have sustained a aebt*on the^ 
set-off (k ); for, generally, the mere existence of re- 
ciprocal or cross demands was not sufficient to mutual credit 
justify a set-off in equity ( 1 ); and in these cases, 
therefore, a set-off would have been allowed in 
equity, only when the party seeking the benefit 
of it could show some equitable ground for being 
protected against his adversary’s demand; and apart, 
therefore, from such equitable ground, a court of 
equity would not, ejj, have interfered to prevent a 
party recovering damages awarded for breach of 
contract, merely because of an unsettled account 
between him and the otlnu- party, although such 
account was in respect of dealings arising out of 
the same contract {m). However, where there were in croas de¬ 
cross demands between the parties of such a nature ,7 recovmbi^ 
that, if both were recoverable at law, they would be law, would 

. , . , be a subject 

the subject of a set-off, then if either of the demands of set-oflf, 
was a matter of equitable jurisdiction, the set-off 
would have been enforced in equity (a),— eg., if a 
legal debt was due from the plaintiff to the de¬ 
fendant, and the plaintiff was the assignee of a legal 
debt due from the defendant to some third person, 
courts of equity would have set-off the one against 
the other, assuming that the respective debts could 
properly be set-off, the one against the other, at 
law ((?). And, of course, a set-off will now be allowed 
at law where it would have been (and would now be) 
allowed in equity; and vice versa, where it would now 
be allowed at law, it will be allowed also in equity. 

But a set-off would always have been prevented Debts not set- 
by some intervening equity; e.g., an occupation rent 


{k) James v. Kynnicr, 5 Ves. no; Biggott v. WiUiom, 6 Mad. 95. 
{ 1 ) Rawson v. Samuel, I Or. k Ph. 161. 

(m) Best V. Hill, L. R. 8 C. P. la 

(n) Clarke v. Cort, i Or. k Ph. 154, 

(0) Williams v, Davies, 2 Sim. 461, 
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debt against 
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Secu 8 ^ debt 
against debt; 


with which a tenant in coiiuiion is chargeable, and 
which wight be set-ofi nguiust his share of the sale 
proceeds in a partition action, cannot be so set-off 
as ao’ainst the mortgagee of the tenant in coinnion 
(j)). Also, a shareholder in a limited company, who 
is also a creditor, would not (and will not), in general, 
be allowed, in the winding-up of the company, to 
set-oft’ his debt against calls made on him; but in 
such a case, he must, in general, first pay tlie calls 
due, and then take a dividend on his debt rateably 
with the other creditors,—the equity of the general 
creditors intervening to prevent the set-off in such 
a case; for otherwise, in the event of a deficiency of 
assets, the creditor-shareholder would get an undue 
preference, and would in effect receive twenty shil¬ 
lings in the pound on the amount of his debt (7); 
and the same rules are applicable to directors being 
creditors of the company (/•). On the other hand, 
when the company is the debtor on debentures), 
calls may in general be set-off against such a debt (-s). 
Also, where, in cases of bankruptcy, there have been 
mutual credits, mutual debts, or other mutual deal¬ 
ings (1) between the bankrupt and any other person 
proving or claiming to prove a debt under the bank¬ 
ruptcy, . . . the sum due from the one party shall 
be set-off against any sum due from the other 
party,—and this rule extends not only to liquidated 
damages (u), but also to unliquidated damages 
arising in connection with a contract (v); and such 
right of set-off is available also in the administration 

(ji) //ill V. //ichn, 1897, 2 Ch. 579. 

{q) Griml's Case, L. R. I Ch. App. 528; Ince Hall Co, v. Douglas 
Forge Co.,, 8 Q. B. D. 179, 

(r) In re Exchange Banking Co., 21 Ch. Div. 519; Ex 'parte Felly, 
21 Ch. Div, 496 ; Ex parte Theys, 25 Ch. Div. 587. 

(«) Christie v. Taunton, <kc. Co., 1893, 2 Ch. 175. 

(t) Palmer v. Day (k Son, 1^95, 2 Q. B. 618 ; In re Mid-Kent Fruit 
Co., 1896, I Ch. 567. 

(u) Booth V. Hutchinson, L. R. 15 Eq. 30. 

(v) Jack V. Kipping, 9 Q. B.»D. 113; Elliott v. Turquand, 7 App. 
Ca. 79. 
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of insolvent estates {o '),—but not, semUe, in the 
winding-up of companies (y),—although, where the 
company is not being wound up, it is available, as 
against the debenture holders of the company when 
their security (the usual floating security) extends to 
the whole property of the company Also, the 
lien of a solicitor on costs appears to be, in general, 
no longer a bar to a set-off of costs against debt (a), or cost* against 
or of costs against costs (6),— ml. when all the costs 
are in one proceeding; but it is otherwise, if the costs 
(as to part thereof) have been incurred in one pro¬ 
ceeding and (as to the other part thereof) have been 
incurred in some other proceeding totally uncon¬ 
nected (c),—as, c.ff, some in the High Court and 
the others in the County Court (d). 

The courts of equity, following the law, would No set-off of 
not, in the general case, allow a set-off of a joint 
debt against a separate debt, or conversely of a sepa- J 
rate debt against a joint debt, or of debts accruing 
in different rights,— e.g., an executor and trustee 
of a legacy, who was also the residuary legatee, 
claiming as creditor of the husband, who was the 
administrator of his deceased mfe the legatee, was 
not allowed to set-off the debt against the legacy (c). or where 
Also, where money has been received for a specific ^eSaiiy 
purpose by, e.g., a solicitor, he cannot apply it for appropriated; 
any other purpose,—as, e.g., in discharge of his lien 
(or debt), for costs (/),—not even as regards any 


(,t) Mersey Steel Co v. Naylor, 9 App. Ca 434; Sovereign Life 
Assurance v. Dodd, 1892, 2 Q. B 573. 

{y) Re Washington Diamond Go.. 1893, 3 Ch. 95. 

(2) Howard v. Rowatt's Wharf, 1896, 2 Ch. 93. 

(a) Pringle v. Qloag, 10 Ch. Div. 676 

(&) Westaeott v. Devan, 1891, i Q. B 774; Order liv. Rule 14, 
(1883) 

(c) Blakey v. Latham, 41 Ch Div. 51^ 

(d) In re Bassett, 1896, i Q. B. 219; Hassell v. Stanley, 1896, i Ch.607. 

(e) Bailey v. Finch, L. R. 7 Q. B. 34; Elgood v. Harris, 1896, 
2 ^ B. 491. 

(/) Stumors v. Campbell d? Co., 1892, i Q. B. 344. 
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balance of the moneys which may remain over after 
the specific purpose is answered (y),—unless with 
the express consent of the party from whom the 
money was received. However, occasionally,—that is 
to say, when there are special circumstances raising 
an equity in that behalf, the courts would allow a 
set-off of cross demands existing in different rights ; 

where, as in Kc iHcrta Stephens (h), bankers who 
were under a direction to lay out money in certain 
annuities, in the name and to the use of S., did not 
do so, but, representing that they had done so, made 
entries, and accounted for the dividends accordingly; 
and S., relying on their representations, gave a joint 
and several promissory-note with lier brother to the 
bank, to secure the brother’s private debt to them; 
and the bankers failed, and their assignees in bank¬ 
ruptcy sued the brother alone,—on a claim by S. 
and her brother, praying that they might be at 
liberty to set-off* what was due on the note against 
the debt due from the bankers to S., the court allowed 
the set-off (i). 

There can, of course, be no set-off of a nou- 
actionable claim against an actionable debt (k ); or 
of an ordinary executable debt against one that 
is exempt from recovery by execution (/); or, semhie, 
of a debt which is statute-barred against a debt 
which is not statute-barred (m). Apparently, also, 
an executor may not retain (ie., set-off) a legacy 
given to A. B. against a liability (being a mere lia¬ 
bility) which the testator has incurred on behalf of 


ig) In re Mid-Kent Fruit Factory, 1896, i Ch. 567. 

(^) II Ves. 24. 

{i) Vnlliamy v. Noble, 3 Mer. 593. 

(k) Rawley v. Rawley, I Q.^. D. 460; Hodgson v. Fox, 9 Ch. Div. 
673. 

(/) Oathercole v. Smith, 17 Ch. Div. i. 

{m) Walker v. Clements, 15 Q. B. 1046 ; Lovell v. Forester, W. N. 1890, 
p. 64. 
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as surety or guarantee for) the legatee (/i), — Debtaod 
although he may do so as against a debt due from Ihgtmguiiihed. 
the legatee or to the extent of any actual payment 
made by the testator, (or, scmhlc, by the executor as 
such), under legal compulsion on account of the 
liability {i)). 

11 . Appropriatimi of Payments .—Questions as to ii. Appioi.na- 
the appropriation, or (as it is termed in the Roman imputltion, 
law) the imputation, of payments, arise in this way: payments. 
—Supposing a person owing another several debts 
makes a payment to him, the question arises, to 
which of these debts shall such payment be appro¬ 
priated or imputed ; for instance, suppose A. oAves to 

B. two distinct sums of ;^ioo and loo, and A. could 
set up the Statute of Limitations as a defence to an 
action for the earlier of the two debts, but not to an 
action brought for the other, it is clear that if A. 
paid 100 to B., and that payment could be imputed 
to the earlier debt, B. could still recover from him 
another ;fioo; Avhercas, if it Avere appropriated to 
the later debt, he Avould be Avithout remedy as to 
the earlier. Or again, snppo.se A. owes B. tAvo sums 
of ;^ 500 , for the hrst of Avhich C. is a surety, if A. 
pays B. ;f50o, and it is imputed to the first ^500, 

C. s liability Avill cease; but if it be imputed to the 
other ;f5oo, C.s liability Avill remain {(f). The law 
has therefore laid down certain rules to regulate the 
matter. 

The first lule upon the subject of appropriation is, (i.) Debtor 
that the debtor has the first right to appropriate any [lj®^ap^ropnate 
payment which he makes to AvhateA^er debt due to payment to 


(n) In rc Binns, Lee v. Binns, 1896, 2 Cfc. 5S4 

(0) In re Watson. Turner v. Watson, 1896, i Ch 925. 

ip) Jones V. Pennefather, 1896, i Ch. 956; AdcocL v Evans, 1896, 
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his creditor he may choose to apply it, provided the 
debtor exercise this option at the time of makiwj the 
payment (r); and the intention of the person making 
the payment may not only be manifested by him in 
express terms (5), but it may be inferred from his 
conduct at the time of payment, or even from the 
nature of the transaction (/). The second rule is, 
that where the debtor has himself made no specific 
appropriation of any payment, the creditor is at liberty 
to apply that payment to any one or more of the 
debts which the debtor owes him {u)\ and it seems, 
that the creditor need not make an immediate appro¬ 
priation of the payment, but may do so at any time, 
at least before action {v) ; but he may not apply a 
general payment to an item in the account which is 
illegal or contrary to law (./•). But where A. was in¬ 
debted to B. on several accounts, and a payment was 
made, as for the first instalment of a composition on 
the several debts, but the arrangement subsequently 
broke down, owing to the non-payment of the other 
instalments,—it was held, that it was not open to 
either party si/hspqiumtly to appropriate the payment 
to any specific debt,—because, from the nature of 
the transaction, it must be deemed to ha\re been paid 
in respect of all the debts rateahly (//). And note, that 
where there are two debts, one of them barred by 
the Statute of Limitations, and a payment is made 
by the debtor without appropriating the payment, 
although the creditor may appropriate it towards 
satisfaction of the debt already barred, yet such ap¬ 
propriation will have no operation to revive the debt 


(r) Anon., Cro. Eliz. 68 

(«) Ex parte hnbert, i De G. & Jo. 152. 

(d Young V. English, 7 Beav. 10; Friend v. Yowng, 1897,2 Ch. 421. 
(w) LysagJU v. Walker, 3»Bligh, N. S. I, 28. 

[v) Philpott V. Jones, 2 Ad. & Ell. 44; Simson v. Ingham, 2 B. & C. 65 ; 
Friend v. Yomg, 1897, 2 Ch. 421. 

{x) Wright v. Laing, 3 B. & C. 165. 

(y) Thomson v. Huds^ L. R. 6 Ch. App. 220. 



SET-OFF AND APPROPRIATION OF PAYMENTS, ETC. 


603 


already barred (2:) ; and where there are several debts, {h) A gene^i 
some of which are barred, if a payment is made on Sebtirtakes a 
account of principal or interest generally, although barred 
the effect of such payment will be to take out of the of the 
operation of the statute any debt which is not barred does not re- 
at the time of payment, yet it will not revive a debt delft 
which is then already barred : and the inference in 
such a case will be, that the payment is to be attrib¬ 
uted to tlie debts not already barred (//). And the (3) if neither 
third rule as to the appropriation of payments is this, creduor makes 
namely, that where neither debtor nor creditor has apFop^ia- 
made any appropriation, the law Avill appropriate the makes it 
payment to the earlier, and not (as the Homan law 
does) to the more burdensome debt {b \—a rule com¬ 
monly known as the rule in Cbnjton's Cim (r). In that Current ac- 
case, it appeared, that, on the death of D., a partner Ippropnltion 
in a banking firm, there was a balance of ^1713 
in favour of C., who had a running account with the 
firm; that after the death of 1)., tlie surviving part¬ 
ners became bankrupt, but that, before their bank¬ 
ruptcy, C. had drawn out sums to a larger amount 
than £171^, and had paid in sums still more con¬ 
siderable ; and it was held, that the sums drown out 
by C. after the death of 1 ). must be appropriated to 
tho payment of the balance of £1713 then diu, in 
relief of the estate of 1).,—which estate was therefore 
discharged from the debt due from the firm at his 
death, the sums subsequently paid in by C. consti¬ 
tuting a new debt, for which the surviving members 
of the firm were alone liable; and the decision pro¬ 
ceeded on this ground, namely, that there was no room 
for any other appropriation than that which arose 
from the order in which the receipts and payments 


(2) Mills V. Fowkes, $ Bing. N. C. 455 , Friend v. Young, supra. 

(а) Nash V. Hodgson, 6 De G. M. & G. 47!; Fiiend v. Young, supra. 

(б) Mills V. Fowkes, 5 Bing. N. C. 455. 

(c) I Mer. 585 ; Birt v. Birt, 11 Ch. Div.; Blackburn Benefit Build- 
ing Society v. Gunliffe, 22 Ch. Div. 61; W&idock v, RivT Dee Co., 19 
Q. B. D. 229. 
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were carried into the account,—“ presumaUij the sum 
first paid in was first drawn out; presumably the first 
“ item on the debit side of the account was discharged or 
“ reduced by the first item on the credit side; and it is 
''upon that principle^ that all accounts current are settled, 
" and particularly cash accounts^ 

But the rule in Claijtons Case is only applicable 
when there is, in fact, an account current between the 
parties, and not otherwise {d) ; moreover, that rule, 
where it is applicable, being only a presumption of law, 
the rule may be excluded or displaced by other 
considerations. Therefore, wliere the current account 
at a bank is an account guaranteed by a third party, 
and the guarantee ends (say, by the death of the 
guarantor), and a sum of iJ^iooo is then owing 
on the account,—the estate of the guarantor re¬ 
mains in general liable for that amount, notwith¬ 
standing that the principal debtor may have sub¬ 
sequently paid into the bank other moneys,— 
at least this will be so, if such other moneys are 
carried to a new account at the bank distinct from 
the guaranb^ed account, and there is no contract, 
express or implied, that the payments made by 
the principal debtor after the determination of the 
guarantee shall be applied in reduction or in liquida¬ 
tion of the guaranteed account (6). So again, when 
the current account at the bank is made up, partly 
of moneys belonging to the customer in his own 
right, and partly of moneys belonging to him as 
a trustee for divers classes of ccstuis que trustent ,— 
paid in at different times indiscrimmately, and drawn 
upon indiscriminately,—the rule in Claytons Case 
applies indeed as between the divers classes of cestnis 


(e/) Cory Brothers v. Mecca S,S. Owners, 1897, A. C. 286. 

(c) In re Sherry, 25 Ch. Div. 692; B^use v. Bradford Bank, 1894, 
2 Ch. 32. 
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qae trystejit, i.e., inter se (/); but its application as 
between any one cestzii que trust and the trustee is 
excluded,—for the trustee could not, as against such 
cestui que trusty be permitted {for the benefit of his own 
estate or of his general creiHtors) to allege, that what 
he had drawn out and applied for his own purposes 
was the trust fund and not his own fund (y); and 
even if the trust fund is not, or has ceased to be, 
capable of identification or of being ear-marked, it 
may yet be followed,—upon the principle, that the 
cestui que trust as against his trustee is entitled to 
a clmrge upon the whole account for the proportion 
thereof belonging to the trust fund {h). 

III. Appropriation of S<curifirs —Closely connected ill. Appro- 
with the doctrine of the appropriation of payments is securmes^ 
the doctrine of the appropriation of securities. For The securities 
example, where A. borrows money from B., and gives ch.ugoof the 
B. securities for the loan, A. is of course entitled to 

debts 

be indemnified by B., to the extent of these securities, secured,— 
against personal payment of the loan; and subject on] 
thereto, B. may (in general) deal with the securities, 
rendering to A. the surplus (if any) after payment of 
the loan; but B. may not (except by previous agree¬ 
ment with A.) deal with the securities in such a 
manner as to deprive A. of the real indemnity which 
is afforded him by the securities,— therefore, to the 
extent that B, disposes of the securities, the loan is dis¬ 
charged. And so, where A. borrows from B. loans or (6.) Suc- 
at successive times, giving successive securities to 
provide for the payment of the successive loans, A. is 
deemed to have appropriated the successive securities 
to the successive loans,—which, accordingly, are dis¬ 
charged by the realisation of the successive securities 

(/) In rc HaUetli Estate, 13 Ch. Div. 69^ j Hamock v. Smith, 41 Ch. 

Div. 456 ; Wood V. Stennmg, 1895, ^ Ch. 433. 

{g) Expaite Dale <C Co., ii Ch. Div. 772. 

(A) In re Hallett's Estate, supra. 
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respectively appropriated thereto; and until such 
realisation, the securities remain appropriated. This 
practice of successive borrowing on successive securi¬ 
ties is, we may mention, very usual among merchants, 
— for example, A. draws hills on B., and B. accepts the 
bills, on the taith of A. sending (and A. in due course 
sends) to him securities (that is to say, remittances) 
usually in the form of “ short hill% with the intention 
that B. shall negotiate these short bills and apply 
the proceeds in providing for his acceptances,—this 
application of these proceeds both discharging B. as 
acceptor and indemnifying A. as drawer. Now, in 
such a case, if A. and B. should both of them go 
bankrupt or become insolvent while any of these 
acceptances are outstanding, and while any of the 
“ short bills ” remain in specie in the hands of B., 
it is evident, that the “ short bills,” so remaining in 
specie in B.’s hands, are properly applicable according 
to their appropriation,—that is to say, in or towards 
providing against the acceptances, and to that extent 
relieving the estate of B. and also the estate of A. of 
portion of its indebtedness; and this principle (which 
is said to be an adjustment of the equities between 
the two estates) holds good even in favour of any 
third parties who hold the acceptances of B., and 
who are therefore comhaonly called the “ Bill-holders,” 
at the time of the double bankruptcy or insolvency,— 
so that the bill-holders, deriving this equity under 
A. and B., become entitled to have the appropriation 
maintained in their favour, and the remittances, i.e., 
the short bills remaining in specie, applied in or to¬ 
wards payment of the acceptances; and the principle, 
in this application of it, is commonly called the rule 
in Ex park Waring (i). But it is to be observed, 
that the rule in question is only applicable when 
A. and B. are both of them bankrupt or insolvent; 


(t) 19 Ves. 345 ; City Bank v. Luclie, L. R. 5 Ch. App. 773 . 
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therefore, Firstly, if B. alone is bankrupt and A. is secus, if not a 
not, it is clear that the bill-holders prove against 
B.’s estate, on his liability as acceptor, and get say 
3s. 4d. in the pound, and thereafter obtain payment biiia” in Kuoh 
of the residue of their debt from A. on his liability ^ 
as drawer,—so that the short bills remaining in specie 
in the hands of B. go back to A. in or towards re¬ 
storing his indemnity (k). And again, Secondly, if 

A. is bankrupt and B. is not, it is equally clear that 

B. discharges his acceptances in full, and applies the 
short bills as his own property to the extent of what 
he has had to pay on his acceptances,—and the bill- 
holders in that case do not trouble A.’s estate at all 

(/). And, generally, so long as both A. and B. are secus, also if 

solvent, the bill-holders cannot interfere with what 

B. may choose to do with the securities, even although application of 

. , „ , . . . ’ , ® “short bills" 

appropriated,—tor the appropriation is only as between in sucii a case. 

A. and B. (/??), but, of course, by special agreement 
with the bill-liolders, the appropriation might even 
in such case be extended in their favour (a). If (as 
is usually the case) the securities are negotiable in¬ 
struments, then B.’s indorsee thereof would take free 
of the equity of A. to be indemnilied,—but not if such 
indorsee had notice of the appropriation as between 

B. and A. (f?). And it is to be observed, that, even 

as between A. and B. themselves, it is not in every Appropnation 
instance where bills are drawn by A. on B. as against ^aaes be 
cargoes consigned by A. to B. that those cargoes (or 
other remittances) are appropriated to meet the bills; 
but the appropriation must be proved (p). 


{k) PowUs V. HargnaveSf 3 De G. M. & G. 430. 

( l ) Powles V. Hargreaves, supra 

(m) Banner v. Johnstone, L. R. 5 H. L. 157. 

(n) Agra v. Masterman's Bank, L. R 2 Ch. App. 391. 

(0) Steele v. Stuart, L. R. 2 Eq. 84; Banco de Lima v. Anglo- 
Peruvian Bank, 8 Ch. Div. 160. 

(jp) Phelps, Stokes d: Co. v. Comber, 29 Ofc. Div. 813; Brown, Shipley 
<& Co. V. Kough, ib. 848. 
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CHAPTKU IX. 

SPECIFIC’ PEKFiIKMANCE. 

By the coiniuou law, every executory contract to sell 
or transfer a thing was treated as a merely personal 
contract,—so that, if left unperformed by the party, 
no redress could be had excepting in damages; and 
when, as usually liappened, the executory contract 
purported on the face of it not to be itself the con¬ 
tract, but expressed that a formal contract was to 
be prepared, then no remedy at all, even for damages, 
lay at law for its non-performance (a). But the 
courts of equity interposed in these and such like 
cases, and required in general from the conscience 
of the party a strict performance of what he could 
not, without manifest fraud or wrong, refuse (h); 
but the ground of this interference of equity having 
been the inadccpiacy or total absence of the remedy 
at law, it followed that, in general, where damages 
were recoverable and would be adequate as a com¬ 
pensation, equity would not interfere (t); and such ap¬ 
pears to be still the law under the Judicature Acts. 

There were, however, certain cases where equity 
refused, and in which therefore the High Court 
would still refuse, to compel specific performance:— 
For example: Firstly, (i.) The court will not decree 
specific performance of an agreement to do an act 


(а) Buxton v. liiter^ 3 Atk. 383. 

(б) EoBter v. Wheeler, 38 Ch. Div. 130. 

(c) Harnett v. Yielding, 2 Sch, & Lef. 553. 
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which is immoral (d), or which is contrary to the 
law (e), —when at least, in the words of Sir William 
Grant, “You cannot stir a step but through the 
immoral or illegal agreement.” It is to be observed, 
however, that a separation agreement is not either Separation 
illegal or immoral,— scil. where the separation is SSment"" 
imminent, and not merely prospective or remote; 
and such an agreement will therefore (when it is 
legal) be specifically enforced (/),—the proper separa¬ 
tion deed being directed to be settled in chambers; 
and a married woman may lawfully bind herself by 
such an agreement, oven when it is in the nature 
of a compromise arrived at in divorce proceedings (g), 
and further, the wife’s compliance with the specific 
provisions contained in the separation deed, by which 
the separation agreement shall have been speci¬ 
fically performed, will thereafter be enforced by 
injunction (h). Secondly, (2.) The court will not (2.) An agree* 
entorce specific periormance 01 an agreement with- conaideration, 
out consideration, or that is merely voluntary,— e.g., ^r* 

in Jefferys v. Jefferys (t), where a father, by voluntary 
settlement, covenanted to surrender certain copyholds party, 
in trust for his daughters, and afterwards devised the 
same copyhold estates to his widow,—the court re¬ 
fused, at the suit of the daughters, to give any relief 
against the widow; also, generally, the court will not 
enforce the specific performance of a contract that 
is revocable or determinable by either of the parties 
to it ijc). And again, Thirdly, (3.) The incapacity of (3.) a contract 
the court to compel the complete execution of a con- ^ur^clnLt 

_ _ enforce,— 

{d) Ewing v. OMdiiton, 2 My. k Or. 53. 

(e) TKwaiUi v, CoulthwaUe^ 1896, i Ch. 496. 

(/) Qi^s V. Harding, L. R. 5 Ch. App. 336; Hart v. Hart, 18 Ch. 

Biv, 670. 

(o) Hart V. Hart, supra; CaJiiU v. CahtlL 8 App. Ca. 420. 

(a) Betant v. Wood, 12 Ch. Div. 605; and see Whitmore v. Whit- 
more, i Lee, 3CX5; Hooper v. Hooper, 30 L. J., Prob. 49. 
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THE OKIUIXAIXV COXCUHRENT JURISDICTION. 


{a.) "Where 
penoTml skill 
IS required. 


(6.) Contract 
to transfer 
good-will of a 
business with¬ 
out the pre¬ 
mises. 


(c.) Contracts 
to build or 
repair. 


tract limits also its jiiris<lictm to compol specilic 
pertbr,mnce.-e.f, ia cases of ^^eewent to do acta 
involving personal skill, knowledge, or inchnatm, 
therefore, in Lnmlcy v. Wagner ( 1 ), where a I&dy Ogreed 
in writing with a theatrical manager to sing at bis 
theatre for a definite period, and by a clause subse¬ 
quently agreed to by her, she engaged not to use 
her talents at any other theatre or concert-room with¬ 
out the written authorisation of the manager,—it was 
held, that though the court would restrain the lady 
from singing at any other theatre, it could not com¬ 
pel her to sing at the theatre of the plaintiff accord¬ 
ing to her agreement (7n) ; and on the same principle, 
the court refuses specific performance of an agreement 
for the sale of the good-will of a business unconnected 
with the business premises, by reason of the impos¬ 
sibility of the thing and the uncertainty of the subject- 
matter, and the consequent incapacity of the court 
to give specific directions as to what is to be done 
to transfer it (n). And the court will not in general 
interfere in cases of contracts to build or repair,— 
because if A. will not build, B. may (o); and the 
plaintiff has an adequate remedy in damages (p); 
and besides, building contracts are for the most part 
too uncertain to enable the court to carry them out 
(q). However, where such an agreement is clear and 
definite in its nature, the court might without much 
diflSculty (and perhaps would) entertain a suit for 
its performance (r),—especially if the plamtiflf would 


(l) I De G. M. & G. 604. 

(m) Martin v. Nutkin, 2 P. Wms. 266; Dietriehsen v. Cabhvrn, 
2 Phil. 52. 

(n) Baxter v. ConoUy, I J. & W. 576; Darbey v, Whittaker, 4 Drew. 
134, 139, 140. 

(0) Errington v. Ayneeley, 2 Bro. 0 . 0 . 343. 

(p) South Wake RailwafCo. v. Wytkee, $ De G. M. & G. 880; Ryan 
V. Mutual Tontine, 1893, I Ch. 116. 

(?) Moeely v. Virgin, 3 Ves. 184. 

(r) Imae v. Comerford, i Vee. 23;; Lane v. Newdigate, 10 Vea. 
192; Nuneaton Loced Board v, Qenet^ Sewage Co., L. R. 20 Eq. 127. 
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otherwise be remediless (s)~ as, c <j., where the plaintiff 
cannot himself execute the building contract other¬ 
wise than through the defendant, or without a tres¬ 
pass (^). Also, {yi.) Where, as occasionally happens, (3a.) Sever- 
an agreement comprises two or more matters, some 
of which, if they stood alone, would be speciftcally 
enforceable, while the others of them (either because performed, 
of illegality or for some other reason) arc not spe¬ 
cifically enforceable,— e.g., where there is a building 
agreement and the agreement provides that the lessor 
shall grant leases piecemeal to the builder or his 
assigns upon the completion of the buildings on the 
several plots, if the conditions as to building on any 
plot have been fulfilled, the court will enforce the 
agreement to grant a lease of that plot, notwith¬ 
standing that, as regards the other plots, or any of 
them, the buildings have not yet been erected, and 
the court could not specifically enforce the agreement 
to build (u). 80 also, where some of the terms of 

an agreement are legal and the others are illegal, if 
these latter are clearly severable, the court will en¬ 
force specifically the terms which are legal,—provided 
they are in their own nature otherwise specifically 
enforceable, and a piecemeal performance of the 
agreement is consistent with the intention of the 
parties (v). And, {^h.) In case of contracts in re- (a'o Contract 
straint of trade, if the limits of the restraint therein uJdey-modt 
appearmg to be prescribed are unreasonable, the court and 
Will (if it can) give the restraint a reasonable limit of. 
and enforce it accordingly (a;). But, as a rule, if a 


(«) Wi/Mn V. Furness R. C., L. R. 9 Eq. 28; Storcr v. Great North- 
Western R. ( 7 ., 2 Yo. & C. C. C. 48. 

(f) Wolverhampton R. C. v. Lonhm and North-Western R. ( 7 ., L. R. 16. 

433 ? Fortescue v. LostwUhiel R ( 7 ., 1894, 3 Ch. 621. 

(w) Wilkinson v. ClernerUs, L. R. 8 Ch. App. 96. 

(v) Odessa Tramways Co, v. Mendd, 8 Cb. Div. 235; Dubouski v. 
OMtein, 1896, i Q. B. 478. • 

(*) Baines v. Geary^ 35 Ch. Div. 154; Rogers v. Maddooks^ 1892, 
3 Cb. 346; Badisehe AnUin v. SchoUt ib. 447 ; Dubouski v. GUdstein^ 
Bupra. 



6 i2 the originally concurrent jurisdiction. 

contract is to be specifically enforced at all, the whole 
contract is to be enforced(y),—excepting perhaps some 
term {e,g., as to the valuation of timber) which under 
(4.) Contract the circumstances is immaterial {z). Fourthly, (4.) 
mS^ty? Where the specific performance of a contract will be 
decreed upon the application of one party, the court 
will in general maintain the like suit at the instance 
of the other party,—the court in all such cases acting 
upon the principle that the remedy, if it exists at 
all, ought to be mutual and reciprocal, as well for 
the vendor as for the purchaser (a); and therefore 
conversely, if a contract is not enforceable against 
one of the parties, it will not be enforced at his suit 
against the other,—for a contract, in order to be 
specifically enforceable, must bo mutually binding 
{h)\ therefore, an infant cannot sustain a bill for 
specific performance,—for the court will not compel 
a specific performance as against him (c), either 
directly by a decree for specific performance, or 
indirectly by means of an injunction to enforce his 
negative agreement {d) ; and an infant s apprentice¬ 
ship agreement is not, as a general rule, specifically 
enforceable,—at least by decree of a court of equity 
(e), although it may be elsewhere enforceable, as 
statute of before the justices (/). An apparent but no real 
cepSontotWs exception to this rule arises under the Statute of 
inappSiw*^ Frauds; for the plaintiff may obtain specific per¬ 
formance of a contract signed by the defendant 
although not signed by himself,— soil because the 
Statute of Frauds (g) only requires the agreement 

{y) Stocker v. Weddei'hum, 3 K. & J. 393. 

(2) Richardson v. Smithy L. R. 5 Ch. App. 648. 

(а) Adderley v. Dixon^ i S. & S. 607. 

(б) Pon'er v. Na$\ 35 Beav. 171; Brewer v. Broadmod, 22 Ch. Div. 
105 ; Wykon v. Dunn, 34 Ch. Div. at 576. 

(c) Plight V. Bolland, 4* Russ. 301 

(d) De Prancesco v. Barnum, 43 Ch. Div. 165. 

(e) De Prancesco v. Bamum, 45 Ch. Div. 430. 

(/) Mtakin v. Morris, 12 Q. B. D. 352; Com v. Matthews, 1893, 

Q. B. 310. 

(9) 29 Car. II. c, 3. 
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to be signed by the party to be charged, and< the 
plaintiff, by commencing the action, has, it is said, 
made the remedy mutual (h ); also, note, that where 
the contract is constituted by an offer and an ac¬ 
ceptance of such offer, the offer in writing of the 
defendant may be accepted by word of mouth of the 
plaintiff (i). Fifthly, (5.) The court will not spe- (s)CoDtract 
cifically enforce a contract for the loan of money, 
whether on mortgage or without any mortgage or 
security, it being considered that damages for the 
breach of such a contract are an adequate remedy 
(k). Lastly, (6.) The court will not specifically en- (6.) Contract 
force the contract of the donee of a testamentary pjw^^to make 
power of appointment to leave the appointment pro- 
perty to any particular individual,—not even where 
such contract is for value ( 1 ); but the party will be 
left to his remedy in damages for the breach. 

Having premised these general observations, it is Division of 
proposed to treat of specific performance, firstly, in coriingaTthe 
the case of contracts respecting chattels personal; J* 
and secondly, in the case of contracts respecting personalty, 
land; but it is most needful to remember, that the 
court decrees the specific performance of contracts 
not upon any mere distmetiou between realty and 
personalty, but simply because damages at law will 
not (when it will not) afford in the particular case a Contracts as 
complete remedy. Thus, in tho case of a contract ^fo^ed, be- 
for land, if (as is usually the case) tho damages at kVu”i^^ 
law, — which must bo calculated upon the general adequate, 
money value of the land,—will not be a complete 
remedy to the purchaser, to whom the land may 
have a peculiar and special value; and if (as 

(h) Flight V. BoUand, 4 Russ. 301. 

(t) Warner v. WiUington, 3 Drew. 523 ; Betue v. Pickdeg, L. R. 

I Exch. 342. * 

{k) SiM V. Motenthal, 30 Beav. 371; South African Territoriei v. 

WaUington, 1897, i Q. B. 692. 

{1) Bill y. Sehwarxt 1892, 3 Ch. 510. 
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ContfActs 
concerning 
personalty 
not enfoiced, 
because the 
legal remedy, 
as a rule, is 
adequate. 


1 . Contracts 
respecting 
personal 
chattels. 
General lule. 


Exceptions to 
general rule; 
(i.) Contract 
respecting 
shares in a 
railway com¬ 
pany. 


occasionally happens), in the case of a contract for 
the sale of stock or goods, the damages at law,— 
calculated upon the market price of the stocks or 
goods,—will not be as complete a remedy to the pur¬ 
chaser as the delivery of the stock or goods con¬ 
tracted for,—there, and in either of these cases, and 
on the ground simply of the inadequacy of the 
damages, the court will decree specific performance; 
but otherwise it will not do so (m). 

Firstly, then, with regard to contracts respecting 
personal chattels,—The general rule is, not to enter¬ 
tain jurisdiction for the specific performance of 
agreements respecting goods, chattels, stocks, choses 
in action, and other things of a merely personal nature 
{n). But to this rule there are certain exceptions, 
or rather the rule is limited to cases where a com¬ 
pensation in damages furnishes a complete and 
satisfactory remedy; and where such damages are 
not adequate, specific performance will bo decreed. 
Wherefore, in Dunmft v. Albrecht (o), the Vice- 
Chancellor decreed specific performance of an agree¬ 
ment for the sale of s/iares in a railway company, 
which he said were a very different thing from 
stoch,—/or stock was always to be had in the market^ 
hit railway shares were limited in number^ and were 
not always to be had in the market (p). And similarly, 
specific performance would be decreed of a contract 
for the purchase of timber which was peculiarly 
convenient to the purchaser by reason of its vicinity 
(q) ; also, of a contract by a landowner for the sale 
of the timber on his estate, where the object of the 
contract on the landowner’s part was to clear his 


(m) Adderley v. Dixon, i S. & S. 6l0. 

(n) Podey v. Budd, 14 Beav. 34. 

(0) 12 Sim. 199; and see Graham v. O'Comor, W. N. 1895, p. 157, 
(p) DoLeret v. Rotktckild, i Sim, & Stu. 598; Odem Tramowyt v. 
Mtndd, 8 Ch. Div. 235. 

(g) Buxton v. Litter, 3 Atk. 385. 
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land,—for in all that class of cases, damages would 
not, by reason of the special circumstances, be a 
complete remedy (r). Again, in Adderley v. Dixon (s), (2) Sale of 
where there had been a sale and purchase of certain Sr 
debts which had been proved under two commissions 
of bankruptcy, specific performance of the agreement 
was enforced at the suit of the vendor,—for that was 
a sale of the uncertain dividends to become payable 
from the estates of the two bankrupts, and damages 
at law could not accurately represent the value of 
such dividends; and therefore to have compelled 
the purchaser to take such damages would have 
been to compel him to (in effect) sell the purchased 
dividends at a conjectural price, which he could 
not have been compelled to do; and on the principle 
of mutuality, the vendor also might therefore have 
specific performance of such an agreement {t). The (3.)^ Contract 
court will also compel the specific delivery of articles beautiful 
of unusual beauty, rarity, and distinction, where the 
damages would not be an adequate compensation 
for their non-delivery (^^); and in Dowling v. Bdje^ 
rmnn {v), the court would have ordered the delivery 
up to an artist of a picture painted by himself, as 
having a special value to him,—only the plaintiff 
appeared, in that case, to have himself put a fixed 
price upon the picture, so that the damages became 
an adequate remedy. And the court will also compel (4.) peUvery 
the specific delivery up of heirlooms or chattels 01 looms and 
peculiar value to the owner, on the groimd that the 
specific thing is the object, and damages will not 
afford an adequate compensation {x)—e.g., the Pusey 
horn and the patera of the Duke of Somerset were 
things of such a character as a jury might (possibly) 


(r) Adderley v. Dixon, 1 Sim. & Stu. 607. 

(1) I Sim. & Stu. 607. • 

(f) Wriyht V. Dell, 5 Price, 325; Cogeni v. Oihton, 33 Beav. 557. 

(t») Faloke v. Oray, 4 Drew. 658. 

(v) 2 J. & H. S44. 

(«) Smertet v. CooJcson, i L. C. 891; Pu$ey v. Pueey, i Vem. 273. 
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(5.) Specific 
performance 
where a fidu¬ 
ciary relation 
eziflts. 


Common law 
powers as to 
specific de¬ 
livery under 
17 k 18 Vict 
c. 125, and 
now under 
Judicature 
Acts. 


estimate by their weight—obviously a very in¬ 
adequate and unsatisfactory measure of damages; 
and it would be strange if, in such cases, the law did 
not afford any remedy; and great would be the 
injustice if an individual could not have his own 
property back, but should be obliged to take for it 
the estimate of people who could not value it as 
he did (y). Also, where a fiduciary relation sub¬ 
sists between the parties,—whether it be that of an 
agent, a trustee, or a broker,—in all these cases, and 
whether the subject-matter be stocks or cargoes, or 
chattels of whatever description, the court will inter¬ 
fere to prevent a sale, either by the party intrusted 
with the goods, or by a person claiming under him, 
and will compel a specific delivery up of the articles 
(2). And note here, that the Courts of Common Law 
obtained, under the Common Law Procedure Act of 
1854 (a), after judgment in an action of detinue, 
the same jurisdiction to compel the return of a 
chattel as the Court of Chancery; but the latter 
court might have enforced its decree by attach¬ 
ment, whilst the Courts of Common Law could only 
have enforced restitution by distress (6); but now, 
of course, under the Judicature Acts, the power 
of courts of law in this respect is co-extensivo with 
the power of courts of equity. 


II. Contracts 

respecting 

land. 

Generally 
enforced, 
because 
damages at 
law no 
remedy. 


Secondly, With regard to contracts respecting land, 
—These in general differ greatly from contracts re¬ 
specting personal property; for if the latter contract 
is not specifically performed by the vendor, the pur¬ 
chaser may in general provide himself with other 
personal property of a like description with that con¬ 
tracted for,—and this by means of the damages which 


(y) Belli v. ifead, 3 Ves. 70', Beresford v. /driver, i6 Beav. 134. 
(2) Wood V. Bowdiffe, 2 Ph. 383; Edwards v. CZay, 28 Beav. 145. 
(a) 17 & 18 Viet. c. 125, i. 78. 

(&) Day’s Com. Law Proo. Acts, 249. 
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he recovers in the action,—so that he in a manner 
specifically performs the contract for himself; but 
with regard to contracts respecting a specific messu¬ 
age or specific parcel of land, the locality, character, 
vicinage, soil, and accommodations of the specific 
messuage or land may give it a peculiar and specific 
value in the eyes of the purchaser, which cannot in 
general be replaced by any other messuage or land, 
although of the same precise value in the market; 
and damages would not therefore be adequate re¬ 
lief (c), and would not attain, or enable the purchaser 
to attain, the object desired; and for these reasons, 
the court almost invariably decrees the specific per¬ 
formance of contracts regarding lands; and the juris¬ 
diction where it exists extends also to lands out of 
the jurisdiction, if the contracting parties are within 
it (d). And before proceeding farther, it may be 
usefully mentioned here, that the phrase “specific 
performance ” is capable of being, and commonly is, 
used in two senses, that is to say—(i.) In the sense 
of turning an executory contract into an executed 
one,—by decreeing the execution of the document 
(usually a lease or conveyance) which in and by the 
executory contract is provided for; and (2.) In the 
sense of carrying out “m specie” the very act or 
thing which the contract provides or agrees shall be 
done; and note, that the former of these two senses 
is the stricter sense of the phrase,—and it is in that 
sense that the phrase is commonly, although not 
invariably, used, in cases where the court decrees 
specific performance; and the latter of these two 
senses of the phrase is not strictly correct, although 
it is the sense in which the phrase is commonly, 
although not invariably, used, when the court pro¬ 
cures (in effect) the specific performance of a con- 

---t--- 

(0) Addtfiey v. Dixon, i Sim. & Stu. 607. 

{d) In re ImgdendaU Cotton Spinning Co., 8 Ch. Div. 150; Penn v. 
Lord Baltimore, 2 L. 0 . 837. 


Specific per¬ 
formance,— 
the two tenses 
in which tins 
phrase is used. 
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Contracts in 
writing,— 
ascertainment 
and enforce¬ 
ment of. 


Gases in 
which even 
the Statute of 
Frauds is 
broken in 
upon. 

(a.) If uncon- 
scientiouB to 
rely on it,-— 
generally. 


tract by means of an injunction,—the injunction 
restraining the party from some definite specified 
act, which would be in breach of the contract (e). 

Firstly, therefore, the courts will grant specific 
performance of a contract in writing,—being a con¬ 
tract which is otherwise proper, either in itself or 
from its circumstances, to be specifically performed ; 
and for the purpose of arriving at the contract, 
or of ascertaining what the written contract is,— 
whether the writing was required by the Statute of 
Frauds or not,—two or more documents mutually 
completory may be read together, whether they 
connect t 7 iter se upon the face of them, or whether 
their connection requires to be a little aided by 
extrinsic evidence (/); and in all cases, parol or 
extrinsic evidence will be admitted for the purpose 
of identifying the particular land comprised in the 
contract (y). But, in fact, the court will, under 
certain circumstances, decree specific performance of 
the contract, even although the provisions of the 
Statute of Frauds have not been complied with; for 
although that statute says, that no action shall be 
maintained on an agreement relating to lands which 
is not in writing, signed by the party to be charged 
with it,—and a contract must, as a general rule, in 
order to be specifically enforced, comply with the 
provisions of that statute {h\ whether it is com¬ 
prised in one or in several documents {i\ —yet the 
court is in the daily habit of relieving, where the party 
seeking relief has been put into a situation which 


(e) See Wolverhamptm R. Co, v. L. tfc N. W. R. Co,, L. R. i6 Eq. 
at p. 439, per Lord Selbome. 

{/) Jones V. Victoria Graving Dock Co., 2 Q. B. D. 314; Img v. 
MiUar, 4 C. P. D 450 ; Pearce v. Gardner, 1897, ^ Q* 688. 

(9) Ogilvie v. Poljambe, | Mer. 53 ; Shardlow v. Cotterdl, 20 Oh. Div. 
90 ; Plmt V. Bourne, 1887, 2 Oh. 281. 

(h) Shardlaw v. Cotterdl, supna. 

(i) Baimam, y. Jami, L. R. 3 Oh. App. 508; Studdt v. Watson, 
28 Oh. Div. 305. 
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makes it generally against conscience in the other 
party to insist on the want of writing as a bar to 
the relief (k) ; for the statute having been made to pre¬ 
vent fraud, cannot he permitted to he used as the engine 
of fraud ( 1 ), ' For example, the court would enforce {b.) Where 
specific performance of a contract within the statute, men^w^ con- 
although not in writing, where the contract was fully 
set forth in the bill, and was confessed by the answer,- 
answer of the defendant (m ),—for if the defendant 
did not insist on the defence, he might fairly be 
deemed to have waived it; but the defence of the unless the 
statute might (and may) be insisted on by the de- notmthstind- 
fendant, and such a defence was (and is) good (n). 

Also, when the agreement was intended to be put defence, 
in writing, and it is only through the fraud of one 
of the parties that it has not been put (completely) 
into writing, so as to fully satisfy the statute, the 
court will relieve against the want of writing, and 
will specifically perform the contract,—if it be a con¬ 
tract which is otherwise proper for specific perform¬ 
ance (o). And more important than all, the court 
would (and will) enforce specific performance of a con¬ 
tract within the statute, where the parol agreement (c.) where 
has been partly performed by the party praying relief; fg partiy^r- 

therefore, where one party has carried out his part of formed bv the 
, . , ^ 1 , 1 ^ party seekiDg 

the agreement m the confidence that the other party aid. 

will do the same, and it would be a fraud upon the 
former to suffer the latter to escape from the per¬ 
formance of the agreement (p), equity will decree 
specific performance. But acts merely ancillary to 


(fc) Bond V. Hopkins, i S. & L. 433. 

{ 1 ) Haigh v. Have, L. R. 7 Ch. App.469; Davis v. Whitehead, 1894, 
2 Oh. 133 j Roehefoucavld v. Boustead, 1897, l Ch. 194. 

(m) Omter v. Halsey, Amb. 586. 

(n) Blagden v. Bradhear, 12 Vea. 466, 471; Skinner v. McDouall, 
2 De G. A Sm. 265 ; Jams v. Smith, 1891,gi Ch. 384, 

(0) Mamdl v. Montamte, Free. Ch. 526; Lincoln v. Wright, 4 De 
G. A Jo. 16. 

ip) Hussey v. Home Payne, 4 App. Ca. 311; McManus v, Cooke, 
35 Ch. Div. 681. 
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(i.) Introduc¬ 
tory or ancil¬ 
lary acts are 
not acts of 
part-perform¬ 
ance. 


(2.) Acts of 
part-perform¬ 
ance must be 
referable 
alone to the 
i^eement 
alleged. 


Possession, or 
expenditure, 
referablesolely 
to agreement, 
an aot of 
part-perform- 


an agreement are not considered as acts of part-per¬ 
formance,—e.f/., delivermg an abstract of title, giving 
directions for conveyances, going to view the estate, 
fixing upon an appraiser to value the stock, making 
valuations, admeasuring the lands, registering prior 
deeds, and acts of the like nature are not suffi¬ 
cient {q\ being merely acts for which damages are 
an adequate compensation. Also, in order that any 
acts of alleged part-performance may bo, in fact, 
acts of part-performance, they must of course be 
referable to tho agreement, and to that alone,—for if 
they are referable otherwise, they cannot properly be 
said to be done by way of part-performance of the 
agreement (r). Consequently, the mere possession 
of the land contracted for will not of itself be deemed 
a part-performance if it be wholly independent of 
the contract,— e.g., where a tenant in possession sued 
for the specific performance of an alleged agreement 
for a lease, and set up his possession as an act of 
part-performance of the agreement, it was held not 
to be such, because it was referable otherwise than 
to the agreement,— scil to his pre-existing character 
of tenant (s). Or again, where a tenant from year 
to year continues in possession, and lays out such 
moneys on the farm as are usual in the ordinary 
course of husbandry,—that is no part-performance of 
an agreement for a lease {t). But if the possession 
be delivered, and delivered and obtained solely under 
the contract, —or if the possession, although delivered 
before the contract, is continued subsequently to the 
contract, and the continuance of the possession is refer- 
able unequivocally to the contract {u) ; or if, in the case 


{q) ffa/wkint v. Hdmt, i P. Wms. 770; Pembroke v, Thorpe^ 3 
Swanst. 437; WiUiamt ?. Walker, 9 Q. B. D. 576. 

(r) Ounter v. Haltey, Amb. 586; Aocon v. Mertint, 3 Atk. 4. 

(«) WHU V. Stradling, 3 Ves. 378 ; Morphett v. Zone*, i Swanst 181. 

(t) Brerman v. BdUon, 2 Dr. A War. 349. 

(u) Hodton V. ffevlavd, 1896,2 Cb. 42I 
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of an existing tenancy, the nature of the holding is 
made different from the original tenancy, as by the 
payment of a higher rent, or by other unequivocal 
circumstances, referable solely and exclusively to the con¬ 
tract ,—there the possession will take the case out of 
the statute,—and especially so, where the party let 
into or remaining in possession has expended money 
in building and on repairs or other improvements,— 
for, under such circumstances, if the parol contract 
were to be deemed a nullity, the expenditure would 
operate to his prejudice, and a fraud would have 
been practised upon him; and besides, he would be 


a trespasser {v). But note here, that the mere want The agree- 
of writing to evidence the contract will not afford “ri^nSiy*have 
any ground for the court entertaining an action for 


the specific performance of it,—in other words, the court of 
mere fact that the plaintiff cannot at law recover pe^dYiItly of 
damages for breach of the contract (not being able 
to prove it for want of the necessary written evi- 


dence), this will not of itself entitle him to spe¬ 
cific performance (a;). Also, if the contract has {e/j., 
through lapse of time) become impossible of specific 
performance, even acts of part-performance will cease 
to bo available as a ground for claiming the specific 
performance of the contract; and in such a case, the 


plaintiff* will not even have damages (y \—for gene¬ 
rally the circumstance that there is no legal remedy 


does not of itself suffice to give a court of equity 
jurisdiction («). 


^ Further, it is to be observed, that payment of a (3.) The pay. 
part, or even of the whole, of the pureWe-money is pa^ ^^wiioia 


(v) Letter v. Footcfroft, l L. C. 828; Gregory v. Mtghell, i8 Ves. 
328; Pain v. Coombs, l De G. & Jo. 34, 46; Hamden v. Dyson, L. R. 
I Ho. Lo. 129, per Lord Kingadown, ai^pp. 170-171. 

(») Kirlc V. Bromley Union, 2 Phil. 640; Humphreys v. Green, 10 
Q. B. D. 148. 

iy) Savery v. Pursdl, 39 Ch. Div. 508. 

(2) East India Co. v, Veerasaimy MoodHly, 7 Moo. P. C. C. 482. 
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of pui chase- not ail RCt of part-performance,—so as to take a con- 
act of part- Statute of Frauds (a) ; for the statute 

performance, having Said with respect to ooods, that part-payment 

because repay- , „ ° i i i ^ 

ment will put shall suthce, and having not said so with respect to 
mtVu!e*same Iccnils, the courts have considered that the omission of 
KforT lands was intentional (h). And even marriage is not, 
of itself, an act of part-performance,—for to hold this 
would be to overrule the Statute of Frauds, which 


enacts that every agreement in consideration of mar- 
(4.) Maniageis riagc, in order to be binding, must be in writing (c ); 
paJt-peHofm^- 1 ^^^ where, as in Sivrcomhe v. Pinniyer {d\ a father, 
^orisuaiiy^^^ previous to the marriage of his daughter, told her 
capable of intended husband that he meant to give certain 
but^actsor^’ leasehold property to them on their marriage, and 
aucnSepe^ud- marriage he gave up possession of the property 

ently of the to thc liihslandy to wlioni he also handed the title-deeds ,— 


marriage are 
a part-per¬ 
formance. 


A post-nuptial 
written agree¬ 
ment in pur¬ 
suance of an 
ante-nuptial 
parol agree¬ 
ment enforced. 


A representa¬ 
tion for the 
purpose of in- 


The court held, that there had been part-performance, 
sell, by the delivering up of possession to the husband, 
which was a true act of part-performance beyond 
and distinct from the marriage. And it seems, that 
if there be “ a written engagement after marriage, in 
“pursuance of a parol agreement before marriage, 
“ this takes the case out of the statute ” (e); and 
the reason is this, that the object of the 4th section 
of the Statute of Frauds was not to alter principles 
of law, but modes of evidence; and it is sufficient 
therefore (at least as between the parties) if there 
be a memorandum clearly containing the terms of 
the agreement before the action or suit arises (/). 
And here it may be stated, that, with regard not only 
to parol marriage contracts but to other parol con- 


(a) Hughes v. Morris, 2 De 6. M. & G. 349. 

(&) Clinm V. Cooke, i S. & L. 41. 

(c) Warden v. Jones, 2 De G. A Jo. 76; Lassence v. Tierney, i Mac. 
& G. SSI. 

(d) 3 De G. M. & G. S7I; Vngley v. Urigley, 5 Ch. Div. 887. 

(e) Barkworth v. Youn^, 26 L. J. Ch. 157; Hashwood v. Jermyn, 
12 Ch. Div. 776; Hope v. Hope, W. N. 1893, p. 20. 

(/) Bailey v. Sweeting, 30 L. J. C. P. 130. 



SPECIFIC PERFORMANCE. 


623 


tracts generally, “ a representation made by one party, fluencing an- 
“ although by parol, for the purpose of influencing Jili thariffect, 
“ the conduct of the other party, and acted on by eo- 
“ the latter, will be sufficient,—although never sub- 
“ sequently evidenced by writing,—to entitle him to 
“ the assistance of the court for the purpose of making 
“ good such representation ” (f /); and it is a leading where o«i 
principle, repeatedly adopted in equity, that where, tS^rty 
upon the marriage of two persons, a third party makes 
a representation upon the faith of which the mar- on the fauh ’ 
riage takes place, he shall be bound to make his re- nage taker*^ 
presentation good (k); and an injunction will he 
granted to restrain, e.^., the enforcement of a demand, eood- 
which the party seeking to enforce it has (while the 
marriage treaty was pending) falsely represented to 
the father of the lady to be non-existing (i); and 
although the party be an infant at the time, he or she 
will be bound by his or her misrepresentation (^•). 

But of course, where the representation is not of an Representn- 
existing fact, but of a more intention,—or where the 
promiser will not bind himself by a contract, but gives ^ 
the other party to understand that he must rely upon not enforced, 
his honour for the fulfilment of his promise,—in these 
cases, of course, the court will not enforce the per¬ 
formance of the representation or promise (/). ' 

It is now proposed to consider the principal defences Orounds of 
that may be set up to a suit for specific performance, 
there being ten such defences,—over and beyond the 
defence of the Statute of Frauds, which has been 
already sufficiently dealt with,—that is to say 

)C {9) EammraUy v. De Biel, 12 Cl. & Fm. 62,78; Ramden v. Bysoti, 
supra; Alderson v. Maddison, 8 App. Ca. 467. X 
{h) Bold V. Hutchiimn, 5 De G. M. & G. 558; Ooldicutt v. Tovmmd, 

28 Beav. 445 ; Prde v. Soady, 2 Giff. i. 

(i) NeviUe v. WUhimon, 1 Bro. C. C. S43; Cahdl v. Cakill, 8 App. 

Ca. 420. ^ 

ih) MiUs V, Fox, 37 Ch. Div. 153. ^ X 

(l) Mountdl V. White, 4 H. L. Cas. 1039; Jorden v. Money 5 H. L 
Cas. 185. 
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(i ) Misrepre- (I misrepresentation having relation to the 
piaintiT contract made by one of the parties to the other, is a 
having re- ground for refusing the interference of the court at 

ference to the % , /. i ° i i i i 

contract. thu instance oi the party who has made the misrepre¬ 
sentation, and may even be a ground for setting aside 
the contract altogether at the instance of the party 
deceived (wi); and for this purpose, a misrepresentation 
by an agent is the misrepresentation of his principal 
(71); and a representation in the case of a sale of 
leasehold lands, that the lease contained no unusual 
covenants, would be a good ground for refusing specific 
performance, if the lease contained in fact covenants 
of an unusually restrictive character,—e.y., to build on 
the land and thereafter to maintain houses of a value 
to command double the rent reserved by the lease (0 ); 
and misleading conditions of sale {p) are, and (in the 
case of a sale by trustees) depreciatory conditions of 
sale (q), used to be,—although they have now ceased 
to be (r),— a ground for refusing specific performance. 


(2.) Mistake 
rendering 
specific per¬ 
formance a 
hardship. 


(2.) Mistake is also a ground of defence,—for the 
court not only requires, that there must be an agree¬ 
ment binding at law, but that the contract must be 
free from fraud, surprise, or mistake; for otherwise 
there is not that consent which is essential to a con¬ 


tract in equity ,—tion videniur qui erra 7 it, comentire 
p«rol evidence («),' and it is a settled rule of the court to admit 
^Sttednot- evidence, not merely for the purpose of' 

proving a mistake by way of defence to a suit 
for specific performance, but for the purpose also of 


(m) Bascombe v. Beckwith, L. R. 8 Eq. loo; Hcnty v. Behroder, 12 
Ch. Div. 666. 

(n) MuUins v. MUlcr, 22 Ch. Div. 134. 

(0) Andrew v. Aitken, 22 Ch. Div. 218 

ip) In re March and Lord Granville, 24 Ch. Div. ii; Sandbaehand 
Edmundson'a Contract, 1891,1 Ch 99. 

{9) Bunn V. Flood, 25 Ch. Div. 629. 

(r) Trustee Act, 1893 (S^ & 57 Viet. c. 53), s. 14, as to sales subse-. 
quent to December 24, 1888. 

(1) /ones V. Clifford, 3 Ch. Div, 779. 
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correcting the mistake,— foi' the lailatute of Frauds does 
not say that a written ayrec'inent^ if signed, shall hind; 
but only says, that an unwritten agreement shall not 
hind (t). 

(3.) Therefore, where the defendant has been led (3) Error of 
into any error or mistake, the plaintiff cannot enforce though^attr^'' 
the contract; and a professional man even has been Mutable to de- 
relieved at his own suit trom an error m a deed negligence, 
ot his own drawing (?/); and where an estate was 
purchased at an auction under a mistake as to the 
lot put up for sale, and the mistake arose wholly through 
the carelessness of the defendant, specific performance 
was not enforced, —■sciL because in cases of specific Damages and 
performance the court exercises a discretion, know- i^mfnce!- 
ing that a party may always have such compensation 
in the shape of damages as a jury will award him in 
an action at law (v); but note, that the defence of a 
want of assensus ad idem,\i such defence is made out, 
is a defence not only to the decree for specific per¬ 
formance (x), but also to the legal claim for damages, 

— soil, because, without such an assent, there is no 
contract at all. And when some error or mistake is Effect of 
pleaded by way 01 deience against the specific per- a parol 
formance of a written agreement, the following dis- 
tinctions are taken,—namely, (a.) Where the mistake defence, 
consists in this, that, after the parties to the con- theerrSr^woae 
tract had mutually agreed with each other, an error the reduc- 

1 . , ^ , ... tionofthe 

occurred in the reduction of the agreement into wonting, agreement into 
—if it appears that the written agreement, varied aJperfinS-*^' 
according to the defendants contention, represents 
the true contract between the parties, the court will variation 

(0 CUruvn v. Cooke, i Sch. & Lef. 39. 

(u) Ball V. Storie, I S. & S. 210; Matins v. Freeman, 2 Keen, 25, 

34; Tamplin v. James, 15 Ch. Div. 215. • 

{v) Manser v. Back, 6 Hare, 443 ; Alvanley v. Kinnaird, 2 Mac. & 

G. 7 ; Baxendale v. Jeale, 19 Beav. 601; WW v. Scarth, 2 K. & J. 33. 

[x) Marshall v. Berridge, 19 Ch. Div. 233 ; May v. Thompson, 20 Ch, 

Div. 705. 

2 R 
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set up by the 
defendant; 


but not by the 
plaintiff,— 


unless the 
parol variation 
be m favour 
©f the defend¬ 
ant. 


^6.)' Where a 
misunder¬ 
standing as 


enforce specific perforiuance of the contract as so 
varied,—r.y., vdicre a bill Avas brought for the specific 
performance of a written agreement to grant a haise 
at a rent of per annum, and the defendant in¬ 
sisted that it ought to have been a term of the 
Avritten agreement (as it had been of the parol 
agreement), that the plaintiff’ should pay the taxes, 
—Lord llardwicke granti'd specific performance, and 
directed that tbe terms of the verbal agreement 
should bo carried out by the covenants to be inserted 
in the lease (//). On the other hand, a plaintiff' seek¬ 
ing to enforce specific performance cannot, in the 
general case, go into evidence to show, that, by fraud, 
accident, or mistake, th('. A\rrittcn agreement does not 
express the real terms of the prior verbal agreement, 
so as to obtain specitic performance of the Avritten 
agreement with the A’ariation (:); but if the variation 
is in favonr of the (hfindant, the court may enforce 
specific performan(‘e of th(i written agreement wnth 
such variation,—ry, avIku’c the defendant agreed in 
writing to grant the ])laintiti' a lease at a specified 
rent and for a specified term, and the plaintiff’ liled 
a bill for specific performance, stating the above 
agreement, (iiut that it icaa farther agiml that he, the 
'plaintiff, bhonld pay a imminm of £200, which hj 
his claim he offered to do, —the court specifically per¬ 
formed the agreement, seeing Unit the plaintiff’ con¬ 
sented to the performance of the omitted term (a), 
and the court Avill sometimes even reform the con¬ 
tract and enforce it (h), and may (the case being 
otherwise proper) do so in one and the same action 
(c). But, (h.) Where the mistake set up by the 
defendant is not a mere mistake in the reduction of 


iy) Joynes v. Htailuim, 3 Atk, 388. 

{z) Townahend v. StawjrSm, 6 Ves. 328 ; Smith v. Whcatcroft, 9 Ch. 
Div 223. 

(а) Martyn v. Pycroft, 2 De G. M. & G. 785. 

(б) Ifenker v. Roy. Ex. Aas, Co., I Ves. Sr. 317. 

(c) Olley V. Fiiher, 34 Ch. Div. 367. 
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the contract into writing, but one party understood to terms of 
one thing, and the other another, there is in such a 
case no contract at all,—for want of the necessary performance; 
ctssensits (td idem; and the plaintiff s bill is conse¬ 
quently dismissed {d ); but where the agreement is 
in writing, a mere ambiguity in the construction 
thereof, or of some clause contained therein, Avill 
not preclude the existence of the contract, and the 
plaintiff may, in such a case, waive the construction 
which he has hitherto insisted on and obtain specific 
performance according to (what the defendant admits 
is) the true construction (e). And again, where the (c.) Nor where 
mistake which the plaint iff or defendant seeks to set ltion*is°Vbw- 

up is in fact a further term amecd to in parol between <i“enttothe 

^ contract. 

the parties subsequently to the written agreement, the 
case in nowise comes within the equitable do(3trine of 
mistake, and such parol variation is inadmissible,— 
except, possibly, in cases where the refusal to perform 
it might amount to fraud (/), or there have been such 
acts of part-performance as would justify a decree in 
the absence of writing altogether (y). 

(4.) Another common ground of defence to an (4.) Misde- 
action for specific performance is, that, by a mis- ac^dTn^Ts it 
description of the property, the defendant has pur- substantial 
chased what he never intended to purchase; but, in 
considering this defence, it is necessary to distinguish ^viiere the 
according as the misdescription is of a substantial 
character, or is of such a character as fairly to admit substantial 
of compensation. For, Firstly, in cases of substantial is a good de¬ 
misdescription,— e.g., where the property is sold as 
copyhold, but turns out to bo partly freehold,—the 


(f/) Legal v. A/t//fr, 2 Ves. Sr. 299; Marshall v. Baridge, 19 Ch. 
Div. 233. • 

{() Preston v. Luck, 27 Ch. Div. 497 ; Stewart v. Kennedy, 15 App. 
Ca. 108. 

(/) Qoss V. Nugent, 5 B. & Ad. 58 ; Price v. Dyer, 17 Ves. 364. 
ig) Van v. Corpe, 3 My. & K. 269, 277. 
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Purchaaer 
not compelled 
to take,— 

(a.) Freehold 
instead of 
copyhold, 


(6.) Nor an 
underlease 
instead of 
origioal lease. 


Where the 
difference is 
slight, and a 
proper sub* 
ject for com¬ 
pensation, the 
contract mil 
be enforced 
with compen¬ 
sation,—as 
where acreage 
IS deficient. 


vendor cannot compel specific performance; and in 
such a case, it is useless to insist that freehold is 
better than copyhold,—“ for it is unnecessary for a 
“ man who has contracted to purchase one thing to 
“ explain why he refuses to accept another ” {h ), 
and in cases of this sort, even an express condition 
of sale purporting to provide that any misdescrip¬ 
tion should not annul the sale, would not cure the 
purchaser’s objection, scil. because such a condition 
refers to the pliysical condition of the property sold, 
and not to the tenure thereof or the title thereto {%). 
So also, and for the same reason, a purchaser is not 
compelled to take an underlease instead of an original 
lease {k)\ and where a wharf and jetty were con¬ 
tracted to be sold, and it turned out that the jetty 
was liable to be removed by the Corporation of 
London, specific performance was refu.sed (/); and in 
the case of the sale of a residence and four acres of 
land, where it turned out that there was no title to 
a slip of ground of about a quarter of an acre between 
the house and the highroad, so that people in passing 
could look ill at the windows, specific performance 
was refused {m). On the other hand. Secondly, in 
cases where the misdescription is not substantial, 
but is a proper subject for compensation, the court 
will enforce the contract at the suit of the vendor, 
compelling him only to make compensation to the 
purchaser,— e,g,, where there was an objection to the 
title to six acres out of a large estate, and these six 
acres did not appear material to the enjoyment of 
the rest (n), specific performance was decreed; and 


(A) Aylet v. Cox, i6 Beav. 23; Knatchbult v. Orueber, 3 Mer. 146; 
Hart V. Swaine, 7 Ch. Div. 42. 

(») In re Beyfus and Madera* Contract, 39 Ch. Div. no. 

\k) Madeley v. Booth, 2 De G. & Sm. 718. 

(i) Peers v. Lambert, 8 Beav. 546. 

(m) Perkins v. Ede, 16 Beav. 193. 

(rt) M*Queen v. Farquhar, ii Ven. 467 ; ShaekUton v. Sutcliffe, i De 
G. & Sm. 609. 
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where fourteen acres were sold as water-meadow, and 
twelve only answered that description, the misde¬ 
scription was held to be only matter for compensa¬ 
tion (0),—for generally, where the purchaser seeks purchaser 
specific performance, and there has been a misrepre- 
sentation as to the quantity, “ the right of the 'pimhaser 
" is to have what the vendor can givc^ vnth an ahatement same time 
“ out of the purchase- 7 noney for so much as the quantity Xtement^ 

“ falls short of the representation ” (p ); also, where 
a vendor having only a partial estate in a property, 
enters into a contract to sell the property for the 
whole fee-simple estate, “ it is not competent to him 
“afterwards to say he has not the entirety,— a/ul Vendor must 

“ the purchaser chooses to take fH much as he can have, terestVehai 
“/ie has a right to that, and to an (djatement'' 

And, nota hene, that after conveyance of the estate, a 
claim for compensation can be maintained (?•), unless 
there is (as there should be) a (iondition expressly 
limiting the compensation to errors or misdescriptions 
discovered before the date of the completion, and not 
afterwards,—for the compensation recoverable by the 
purchaser for a misdescription is often of very con¬ 
siderable amount (.s). But the principle ot granting No compenaa. 
compensation in lieu of rescinding the contract, in tWehM^n 
case of any error or misstatement, will never be ^ 
applied where there has been fraud or wilful mis¬ 
representation {t ); also, where there are no data from nor where the 
which the amount of compensation can be ascer- “beeTi- 
tained, the court cannot enforce the contract with 
compensation, although this is an objection which the 
courts are very unwilling to entertain {u). It is to 


(0) Scott V. Hannon, I R. & My. 128. 

(p) H\R V. Buckley, 17 Ves. 401 ; Horroek v. Righy, 9Ch. Div. iSoT 
\q) Mortlodc v. BuUcr, lO Ves. 315 ; Barker v. Cox, 4 Ch. Div. 464 ; 
M'Kcnzie v. Jlesketh, 7 Ch. Div. 675 
(r) JoUiffc V. Baker, 11 Q. B. D. 255 : Palmer v. Johmton, 13 Q B. D. 
351; Clayton v. Leech, 41 Ch. Div. 103. 

(«) Royal Bristol Society v. Bornash, 35 Ch. Div. 390. 

(0 Price V. Macaulay, 2 De C. M. & G. 339, 344. 

(tt) Brooke v. Rounthwaite, 5 Hare, 298. 
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Partial pei- be iioted also, that the court will not, at the suit of a 
oo^j^iied purchaser, compel partial performance of the contract, 
where unrea- —where that would be unreasonable or prejudicial 
prejudicial to third parties interested m the property (y), or 

parties. where the deficiency as to the extent or duration of 

an interest contracted to bo sold does not admit of 
compensation (x),—€.</., where a husband and his 
wife contracted to convey the wife’s fee-simple lands, 
and the wife refused to complete, the court refused 
to enforce the contract against the husband to the 
extent of his estate (y). 


(S ) Lapse of 
time. 


At law, time 
always of the 
essence of the 
contract. 

Equity 

guided by the 
nature of the 
case as to 
time. 


; (5.) Another ground of defence to an action for; 

specific performance is lapse of time,—in other words, 

‘ that the plaintiff has not performed his part of the 
[contract at the time specified. Formerly, time was 
always of the e.ssence of the contract at law (z ), and 
although a court of equity discriminated between 
those terms of a contract which were formal and 
those which were of the substance and essence of 
the agreement (ct), and applying to contracts those 
principles which had governed its interference in 
relation to mortgages (/>), held time to be jmmd facie 
non-essential, and in cases where the element of 
time was clearly not of consequence, granted specific 
performance of agreements after the time for their 
performance had passed,—still, even in equity, there 


When lapse of were cases where lapse of time was a bar to relief, 
inequity.*^ For either (i) The time for the completion of thof 
’contract may have been originally of the essence off 
\ the contract,—and that either by the express agree- 


(r) Thomas v. Dering, I Keen, 729; Whitteinoi'e v. Whittemore, L. R. 
8 Eq. 603. 

(a) Balmanno v. Lumley, l V. & B. 225 ; Ridgeway v. Gray, i Mac. 
& G. 109. 

[y) Castle v. Wilkinson, L. R? 5 Ch. App. 534. 

(2) StowtU V. Robinson, 3 Bing. N. 0. 928. 

(а) Parkin v. Thordd, 16 Beav. 59. 

(б) Seion v. Slade, 7 Ves, 273. 
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\ 11 lent of the parties (e), or from the nature of the ' 

I subject-matter, as in the case of reversionary interests I 
{(/), or (2) The time, though not originally of the 
. esseniie of the contract, may have been made so 
by subsequent notice (e), such notice being reason- ^ 
able (/); or again (3) The delay may have been so i 
; great as to evidence an abandonment of the contract, 
irrespectively of any express stipulations as to time 
(v),—but in none of the cases has a delay under 
twelve months been held, when unaccompanied by 
other circumstances, to amount to evidence of aban¬ 
donment, and, of course, the rules of equity as to Law and 

, . ' . . 1 I' ^ equity nc 

when tune is or is not 01 the essence 01 the contract agree 
now prevail at law also (//j. 


' (6.) Where there is reason to believe that a con- (6.) Where the 

tract is tainted with fraud, the court will refuse Hla 
relief (i),—therefore, if there has been ony positive J^^’entucky 
misrepresentation ( 1 ), or any fraudulent suppres- or fraudulent, 
sion (/), or if there are misleading particulars or 
conditions (m), or (in the case of sales by trustees) 
depreciatory conditions (n\ equity will refuse to 
enforce specific performance, and the person de¬ 
frauded or prejudiced may, in such cases, even 


(c) Honeyman v. Marryat, 21 Beav 24. 

{d) Withy V. Cottle, T. & R. 78 ; Wcdkei' v. Jeffnys, i Hare, 341 
(e) Taylor v. Brown, 2 Beav. 180; yfaebryde v. IIWH.', 22 Beav. 

533 - 

(/) Crawford v. Toogood, 13 Ch. Div. 153 ; Hattcn v. Russell, 38 Ch. 
Div. 334. 

(g) Eads v. Williams, 4 De G. & G. 691; Mills v. Haywood, 
6 Ch. Div. 196. 

(A) N(^le V. Edwards, 5 Ch. Div. 378. 

(i) Reynell v. Sprye, i De G. & G. 660; Post v. Marsh, 16 Ch. 
Div. 395. 

(k) Higgins v. Samels, 2 J. k H. 460; Farebrother v. Gibson, i De 
G. & Jo. &2. 

(0 Drysdale v. Macc, 5 De G. M. & G. 103; Shirley v. Stratton, 
I Bro. C. C. 440. t 

(m) Brewer v. Broion, 28 Ch. Div. 309. 

(n) Dance v. Ooldingham, L. R. 8 Ch. App. 902; Dunn v. Flood, 
28 Ch. Div. 5S6. 
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Depreciatoiy rescind the contract (o). But as regards depreciatory 
conditions, the purchaser is not now concerned 
r^ected by t^^rewlth after the completion of his purchase,— 
Trustee Act, unless he Avas actiner in collusion with the tnistees 
at the date of the contract of sale; also, trustees are 
not noAv liable in any Avay for alleged depreciatory 
conditions,—unless these conditions in fact rendered 
the consideration for the sale inadequate; morc- 
' over, the purchaser is expressly deprived of the 
right of making any requisition on the ground of 
the conditions of sale being or appearing to be 
depreciatory (p). 

(7.) Great (7.) Although, as a general rule, inadequacy of 
the contract. Consideration was not, except m cases ot sales ot 
reversionary interests (y),—and is not, except where 
fraud or imposition is presumed,—a ground for refus¬ 
ing specific performance {r\ still, as the aid of equity 
in such cases is discretionary, a contract which would 
,work a great hardship will not be enforced, but the 
plaintift' will be left to his remedy at law (.<?),— 
for damages. 

(8 ) The con- , (8.) So again, specific performance of an agreement 

tbe^Sgor perform an unlaAvdul act which would 

an unlawful dnvolve the breach of any prior contract (u\ or a 

act, or a breach if. x -ii ^i p i ^ 

of trust. rbreach of trust —will not be enforced. 


(9.) The con- (9.) Also, if the alleged contract is no contract, 
established, —that Is^ if It IS not a complete contract as such, 
term^waS^ incomplete as a contract simply,— e.g., for the 


(0) Broad v Munton, 12 Ch. Div. 131. 

ip) 56 & 57 Vict. c. 53, B. 14. 

ig) Plavford v. Play ford, 4 Hare, 546. 

(r) SaUivan v. Jaro\ 1 Moll. 477. 

(<) Wedgioood v. Adams, 8 lieav. 103; In re 0. N. Ry. Co. and 
Sanderson, 25 Ch. Div. 788. ^ 

(t) Howe V. Hunt, 31 Beav. 420. 

(u) Willmot V. Barber, 15 Oh. Div. 96. 

(v) Sneeshy v. Thorne, 7 De G. M. & G. 399. 
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want of authority in either party to enter into it or some con- 
(«), or because it rests in negotiation merely (y), fuifined°* 
or (when the contract is by offer and acceptance) 
because the acceptance was constituted a condition, 
and is not an absolute or simple acceptance (2), or 
because of some condition precedent not having been 
performed (a), or from any other cause whatever {b\ 

—in any of these cases, the court will not enforce 
specific performance of it,—because that would first 
be to make the contract (c); but a contract is, in 
general, not the less a contract because the parties 
have intended (and even stipulated) that a formal 
contract shall be drawn up {< 1 ),—unless the drawing ^ 

‘up of such formal contract is clearly made a condi¬ 
tion precedent to the contract becoming effective as i 
such {(i). Also, a mere uncertainty in the amount? 

I of the land agr(ied to be sold, if that uncertainty is 
I removable upon an impiiry, will not bar the right 
to specific performance (/),- for id certum est <iuod 
* certnm reddi poted ; and as regards the parties to the 
contract, there must of course be a sufficient certainty 
as to these; but the vendor is sufficiently described 
by being called “ the proprietor ” (//), although not if 
he is merely called “ the vendor ” {h ); also, the con¬ 
tract may be made by an agent, although without 
authority at the time, provided there be afterwards 


{*) Hawkslcy v. Outram, 1892, 3 Ch 359. 

iy) Bristol Bread Co. v. Magys, 44 Cli. Div. 616; Bellamy v. Dcben- 
ham, 1891,1 Ch. 412. 

{z) Simpson v. Hughes, W. N. 1896, p. 179; 1897, p. 26. 

(а) Uoyd v. Nowell, 1895, 2 Ch. 744. 

(б) PattU V. Hornibrook, 1897, i Ch. 25. 

(c) Rossiter v. Miller, 3 App. Ca. 1124; Coombe v. Wilkes, 1891, 
3 Ch. 77 - 

(d) Ftlby V. Ilounsell, 1896, 2 Ch. 744. 

{e) Lloyd v. Nomll, supra. 

(/) ClMttock V. Muller, 8Ch. Div. 177 \^Swain v. Ayres, 21 Q, B. D. 
289. ^ 

(g) Rossitei' v. Miller, supra. 

(h) Potter V. Duj^eld, L. R. 18 Eq. 4; Jarret v. Hunter, 34 Ch. Div. 
182. 
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(lo.) The ven 
dor cannot 
make a title; 
or can make 
only a doubt¬ 
ful title. 


ratitication by the principal (i),— the ratification 
coining of course in due time {Jc). 

And finally, (lo.) If the contract relates to or 
comprises property to which the vendor is unable to 
make out his title, no decree for specific performance ’• 
»will, in general, bo made (/); or if the title which | 
j he purports to make is too doubtful to be forced on ‘ 
I a purchaser (m),—as u.sed often to bo (but is not, 
inow) the case when the root of title was (or is) a 
voluntary settlement {n ); or if his own title to the ^ 

I property is dependent upon the performance by him ' 

; of some condition precedent, and he has not per- ^ 
'.formed same (o), or has oven incapacitated himself 
from performing same or from completing (/>); or 
* where the validity of the vendor s title depends upon 
proof that full value was paid by some predecessor 
^ in title of his on the occasion of the latter’s purchase 
(q). But upon the sale of a public-house with the' 
licences attached thereto, it is sufficient if the licences 
are valid at the time appointed for completion (r ), 
also, when the vendor is (or makes title through) 
an undischarged bankrupt, and the property com¬ 
prised in the contract of sale is after-acquired property 
of the bankrupt, it appears, that, if the trustee in the 
bankruptcy has not yet intervened to claim the pro¬ 
perty, then, if the property is of leasehold tenure (s),, 


(i) Diclinson v. Dodds, 2 Uh. Div. 463 ; Bolton Partners v. Lambert^ 
41 Ch. Div. 295 ; Uenthom v. Fraser^ 1892, 2 Ch. 27. 

{k) Bell V. Balls, 1897, i Ch. 663. 

{l) Lavme v. Lees, 7 App. Ca. 19; Brewa' v. Broadwood, 22 Ch. Div. 
105. 

(m) Pyrke v. Waddinghanit 10 Ha. i; Sear v. House Property and 
Investment Society, 16 Ch. Div. 387. 

(n) In re Briggs and Spicers Contract, 1891, 2 Ch. 127 ; In re Carter 
and Kenderdine's Contract, 1897, 1 Ch. 776. 

(0) Williams v. Brisco, 22 Ch. Div. 441; Nicholson v. Smith, 22 Ch. 
Div. 640. 

ip) Hipgrove v. Case, 28 (!h. Div. 356. 

iq) In re Maskell and QoldjincKs Contract, 1895, 2 Ch. 525. 

(rj Tadcaster Brewery Co. v. Wilson, 1897, i Ch. 705. 

(«) In re Clayton and Barclays Contract, 1895, 2 Ch 212. 
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or is pure personal estate {t), the title may be 
accepted,—but not if the property is of freehold 
tenure (?^). However, in all cases where the defect 
is simply one of conveyance, and not of title, and 
the time fixed for completion is not of the essence 
of the contract, the purchaser must first have given 
the vendor a reasonable notice to remove the defect, 
before he will be justified in repudiating the con¬ 
tract (^’). Moreover, the title which the purchaser, 
I may require is usually only such a title as the con-, 
ditions of the sale entitle him to; but a misleading 
condition will not be permitted to prejudice the 
purchaser in this respect (x‘), and a purchaser will 
not be compelled to take a title which depends 
upon proof of tlie seller not having had notice 
of an incumbrance or restrictive covenant affecting 
the property sold,—for although the title may, in 
such a case, bo really a “good holding title,” still it 
involves,—and may result in the purchaser being 
embarrassed with,—a Chancery suit, and it might be 
very difficult for the purchaser to show in that suit 
that his immediate vendor had no notice of the 
incumbrance or restrictive covenant at the time of 
completing his own purchase (//). And where pro¬ 
perty is sold in lots to difterent purchasers, each lot 
being sold subject to covenants entered into by 
the purchasers restricting the use of the land, the 
intention, and in fact the contract, of the parties is, 
that each of the purchasers shall have the right 
of enforcing such covenants against the other pur¬ 
chasers ; and each purchaser may sue to enforce the 


(<) Cohen V. MUcheUj 25 Q. B. D. 262 ; Herbert v. Sayer^ 5 Q. B. 956 ; 
Hunt V. Prip'p, W. N. 1897, p. 158 ; and see In re Clark ^ cx parte 
Beardmore, 1894, 2 Q. B. 393, explaining JS'x yjarte Ford, I Ch. Div. 521. 
(m) In re New Lamd Co. and Gray, 1892, 2 Ch. 138. 

{v) Hatten v. Russell, 38 Ch. Div. 334. 

(x) In re Hall-Dare's Contract, 21 cL Div. 41; De Burgh Lawsons, 
Dc Burgh Lawson, 41 Ch. Div. 568. 

(y) Nottingham Co. v. Butler^ 16 Q. B D. 778. 


f“Crood holding 
titles ” and 
“ marketable 
titles,’— dll* 
tinguished. 

A “good 
holding title ” 
not forced on 
a purchaser. 


Restrictive 
covenants,— 
non-disolosure 
of, eflPect of. 
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covenants accordingly (z)] therefore, where a auh-i 
sequent purchaser from one of the original purchasers 
contracts for a fee-simple estate free from incum-; 
'brances, he may, on discovering the existence of the 
^covenant, not only reject the title, but also recover 
t back his deposit (a), — scil., before completion. 


Conditions In contracts for the sale of laud, it is not unusual 

penwitionfor insert a condition that the lots are believed to bo. 

a deficiency corrcctlv described as to quantity, and that no com- 
01 acreage,— .in, • , ^ 

construction peusatiou shall be cither paid or received lor or m ; 
^ * respect of any discrepancy in the acreage; and in such 

a case, if a very considerable deficiency in the acreage 
is discovered before completion, the purchaser some¬ 
times insists upon compensation for the deficiency 
notwithstanding the condition, and at other times 
seeks to repudiate the contract altogether on the 
ground of the deficiency,—alleging that the condition . 
, was intended to refer merely to slight discrepancies of 
' acreage, and that the condition, if it should be held to 
extend to cover a considerable deficiency, would be an 
J engine of fraud (h). Tn such cases, the rule of the 
I court appears to be, that the purchaser cannot enforce 
; specific performance with compensation; and on tlio 
I other hand, that the vendor cannot enforce specific 
i performance without compensatjon (c), but may 
(under the usual condition in that behalf) annul the 
contract,—for otherwise, in a great many cases (the 
discrepancy, although coasiderablc, not alfecting the 
real value of the property), the purchaser would him¬ 
self be making use of the principles of the court to 
effect a fraud on the vendor (d). 

{z) Collins V. Castle, 36 Ch. Div. 243 ; lie Cox and Ntavds Contract, 
1891, 2 Ch, 109 ; Re AUday's Cmtract, 1893, i Ch. 342. 

(a) Reeve v. Berridfje, 20 Q. B, D. 523; Jn re White and Smith's 
Contract, 1896, i Ch. 637.^ 

{!}) Whittemore v. WhUtemore, L. R. 8 Eq. 603. 

(c) In re Terry and White's Contract, 32 Ch. Div. 14; In rc Fawcett 
and Holmes's Contract, 42 Ch. Div. 150. 

{d) Whittemore v. Whittemore, supra. 
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\ W^hen the court has decreed specific pertormance, Conveyance,- 
will direct the conveyance in execution of the ^ettiedb^the 
contract to be settled in chambers, in case the 
; parties should differ as to the same, or as to any 
* open clause therein (e ),—but any such open clause, if 
sufficiently in issue on the pleadings, will bo decided 
by the court itself at the trial of the action. Also, 
possession is not usually given pending a suit for possesaiou 
specific performance; and the vendor, remaininL^ 
possession until completion, is (to some extent at suit for 
least) a trustee for the purehixscr, and must preserve "Sance!*^ ‘ 
the estate (/); and if the purchaser has obtained 
possession before the suit comuienced, he is then (in 
the ordinary ease) given his option either to go out 
of possession or to pay the purchase-uioney into 
court ((/); but, under special circumstances, he will 
not be allowed this option,— e.g., if he has, while in 
possession, diminished the value of the property (k ); 
and in such a case, he will be required to pay the 
agreed purchase-money into court (i). But posses¬ 
sion may always be given upon terms (k ); and a ou what 
public company, by pursuing the terms prescribed 
by the Lands Clauses Act, 1845, may always obtain 
immediate possession of the land comprised in their 
notice; but if the company do not pursue those 
terms, but contract for the purchase in ^he ordinary 
way, they will be in the same position as any other 
purchaser, and will not bo entitled (save upun agreed 
terms) to have possession given to them pending 
the vendors action for specific performance (/). 

And regarding the effect of taking possession, it may possession,— 
bo stated generally, that (subject to anything to the t^king^^pend- 


(«) Hart V. Hart, i8 Ch. Div. 670. 

{/) Clarke v. Ratnuz, 1891, 2 Q. B. 456. 

(g) Greenwood v. 2'umer, 1891, 2 Ch. 144. 

(k) Pope V. Great Eastern Railway Company, L. R. 3 Eq. 171. 
{%) Lewis V. James, 32 Ch. Div. 326. 

(k) Cook V. Andreus, 1897, l Ch. 266. 

(l) Bygrave v. Metropolitan Board of 32 Ch. Div. 147. 
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ing completion Contrary in the conditions of sale, or in the special 
of contract, ^erms agreed on) the purchaser becomes liable to all 
outgoings,— e.fj., charges for street improvements (m), 
and, unless there has been wilful default by the 
vendor (?i), he must pay interest on his unpaid 
pundiase-money, even although the property should 
be untenauted or otherwise producing no rent , 

. and such taking of possession, unless otherwise 
I specially guarded, amounts to an acceptance of the 
title; and under a sale by the court, the taking of; 
! possession is always an implied acceptance of the ^ 
' title (p). 


Repudiation The purchaser may, in a proper case, repudiate the 
purchl*^ercontract for sufficient cause,—and in general on any 
effect of. one of the grounds above particularised for resisting 
the specific performance thereof (r/); and the pur¬ 
chaser will, in such a case, be entitled in general to 
the return of his deposit (/■), but if the purchaser 
I should repudiate the contract without any sufficient 
I cause, he will be liable to the vendor in damages 
i (assuming that the vendor should prefer suelr 
^ damages to enforcing specific performance); and the 
purchasers deposit will, in such latter cas(', be also 
forfeited,—whether the repudiation be express, or be 
only implied from the purchasers conduct his 
long delay), and although the contract should not 
expressly provide for such forfeiture, or should pro¬ 
vide in the usual way that the deposit shall be in 
part payment of the purchase-money (.s). On the 


(m) Midijeley v. Coppock, 4 Exch. Div. 309 ; Tuhbs v. Wynne,, 1897, 
I Q. B. 74. 

(n) Re Helling and Merlon's Contract, 1893, 3 Ch. 269 ; Re Mayor of 
London and Tubbs Contract, 1894, 2 Ch. 524; Rt Wilson and Stevens' 
Contract, 1894, 3 Ch. 546. 

(0) Ballard v. Strutt, 15 Ch. Div. 122. 

(p) In re Oloay and MUleth Contract, 23 Ch. Div, 320. 
iq) Brewer v. Brown, 28 Ch. Div. 309. 

(r) In re Terry and White's Contract, 32 Ch. Div. 14, 

(«) Howie V. Smith, 27 Ch Div. 89; Soper v. Arnold, 14 App. Ca. 
429. 
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other hand, a vendor occasionally (and in fact usually) RoscUsion of 
reserves to himself, by express condition of sale in vemioT-^ 
that behalf, a right to rescind the contract, in case ng^tof, 
the purchaser takes any objection or makes any 
requisition which the vendor is either unable or un¬ 
willing to comply with; and the vendor is justified 
in inserting such a condition of sale in the contract; 

. and he may or may not make the exercise of his right 
of rescission dependent upon the purchasers with- 
^ drawing or not the objection or requisition (/). he 
, may not, however, under such a condition, “ play last 
^ ami loose,”—as, cjj., by holding his right of rescission * 
in suspense, while negotiating with .some third person 
for the sale (//); nor may he rescind,'under such a 
clause, after judgment on summons under the Vendor 
and Purchaser Act, 1874, to be pre.senily mentioned 
(e); and a mere difference betAveen the vendor and 
«the purchaser as to the form of the conveyance is 
not a ground for rescission,—where, at all events, the 
condition of sale does not expressly give the right in 
.such a case (:^’); and it ivould not be proper to make 
any such condition, at least as a general rule (y). 

For discovery of a defect in title, when the defect Rescission, or 
consists of restrictive covenants and conditions affect- 
ing the user of the land, the purchaser s obvious Purchaser, 
remedy is to rescind the contract {z ); but he may,—or 
at all events, he sometimes may,-—have specific per¬ 
formance together with an abatement of his purchase- 
money (^),—for he would, after completion of his 


[t) In re Dame$ and IVooci’s Contract, 29 Ch. Uiv. 626 , AMurner v. 
SeweU, 1891, 3 Ch. 405. 

[u) Smith V. Wallace, 1895, * Ch. 385. 

[v) Arbib and Claes i Contract, 1S91, i Ch. 601. 

(x) In re Monckton and GUzean, 27 Ch. l)iv. 5^5. 

{y) Hardman v. Child, 28 Ch Div. 

(2) Phillips V. Caldcleugh, L. R. 4 Q B. 159 ; In re Davis and Carey, 
40 Ch. Div. 601. 

(a) Westmacott v. Robins, 4 De G. F. & Jo. 390; anti see Nelthorpe 
V. lidgate, i Coll. 203. 
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contract, be entitled in the general case to damages 
(b)] and allowing an abatement of the purchase- 
money is merely giving the damages beforehand. 

The Com- Occasionally the remedy of specific performance 
i862^*g. 100,- may be obtained without the delay and expense of 
remedy under. action; for, Under the 100th section of the Com¬ 
panies Act, 1862, relief that is substantially specific 
performance may bo obtained on a mere summons, 
where the company is in liquidation (c ); also, by the 
The Vendor Vendor and Purchaser Act, 1874 (d), s. 9, upon a 
Act^874!^8!9, sale of real or leasehold estate, the vendor or the 
jurisXlioTi P^irchaser (or their representatives) may apply (on 
under, and ex- summons in tlio Chanccrv Division) reefardinir any 

tent thereof ... i- f ^ / 

requisitions on, or objections to, the title to the 
property sold, or regarding any claim to compensa¬ 
tion, or generally regarding any other question 
arising out of or connected with the contract,—not 
being a question affecting the existence or initial, 
validity {e) of the contract; and the judge may,, 
on the hearing of the summons, make such order 
“ as to him shall appear just; ” and under these pro¬ 
visions, the court has power not only to answer 
and decide the specific question or questions sub¬ 
mitted to it (/), but to direct such things to be done 
as are the natural consequences of that decision. 

, therefore, when the court decides that the vendor f 
* has not shown a good title, it can go on and direct, 
f the vendor to return to the purchaser his deposit (^),: 
i with interest thereon {h\ and also to pay the pur- ‘ 


(6) Gray v. Briscoe, Noy, 142. 

(c) In re Oakwell Collieries Co., 7 Ch. Div. 706. 

U) 37 & 38 Vict. c. 78. 

(e) In re Jackson and Woodhai'n's Contract, 37 Ch. Div. 44. 

(/) In re Ebsworth and Tidv's Contract, 42 Ch. Div. 23. 

{g) In re Hargreaves and TKomton's Contract, 32 Ch. Div. 454; Bri/ant 
and Barningham^s Contract, 44 Ch. Div 218; Thompson and Holt's- 
Contract, ib. 492. 

{h) In re Riley and Streatjidd's Contract, 34 Ch. Div. 386. 
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I chaser s costs (i) of investigating the title,— scil. where 
the conditions of sale do not otherwise provide (k ); 
^and the court may also apparently rescind the con- 
i tract on the ground of some partial defect in the 
1 title, where that is determined on the hearing of the 
•summons (/),— scil. unless the conditions of sale ex¬ 
pressly exclude this right (m); and where the court 
is not able to rescind on such latter ground,—the con¬ 
ditions of sale having excluded the right,—then the 
court may (in an action for specitic performance) re¬ 
fuse to decree specific performance at the suit of the 
vendor (?i). However, the court cannot, on a vendor 
and purchaser s summons,—but only (if at all) in an 
action properly instituted,— award damages, properly 
so called, for breach of the contract (o). 


(i) hire Hiyyinsnv Pcrcival's Coiitinct,'W.'S. iS88, p. 172 ; Pearl 
Lift V, Buttnishav', W N. 1893, p 123 
(t) Bowman V Hyland, 8 Ch. I)i\ 588 , In rclliygins and HUchman’s 
Cohtrart, 21 Ch. Div, 95 , InreN. P Bank and Marsh, 1895, ^ * 9 ® > 

In re Scott and Aharezs Cordract, 1895, 2 Ch. 603. 

(/) Stone V. Smith, 35 Ch. Div. 1S8 ; Knnjdon \. Kirh, 37 Ch. Div. 
141 ; In re Landei and Bayley's Contract, 1892 3 Ch. 41. 

{in) In re Scott and Ahniezs Contract, Hiipm. 

(?i) In re Scott ami Aliarcz's Contract, Kupra. 

(0) In re Wilson v. Stuens, 1S94, 3 Ch. 546. 
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Definition. 


Its object 13 
pieventive 
rather th in 
restorative. 


Jurisdiction 
of equity aros 
from want of 
adequate re¬ 
medy at law. 


CHAPTER X. 

INJUNCTION. 

An injunction is an order (and used to be a writ 
issuing under an order) of a court of law or equity, 
—an order (or writ) remedial, the general purpose 
of which is, to restrain the commission or continuance 
of some wrongful act of the party enjoined,—the 
writ ((jr order) being generally preventive and pro¬ 
tective rather than restorative; although it may also, 
in exceptional cases, be restorative or mandatory (a), 
and that even on an interlocutory application {b \— 
e.fj.y when the wrongful act has been done hurriedly, 
after due warning imd in anticipation of the injunc¬ 
tion (c); and this writ was, and the order in the 
nature of such writ still is, peculiarly an instrument 
of the Chancery Division, though there were some 
few cases where courts of law, even before the Judi¬ 
cature Acts, were accustomed to exercise analogous 
powers,—as by the writs of prohibition and of estrepe- 
ment in cases of waste {d). The cases, however, to 
which these common law processes were applicable 
were so few, that the jurisdiction at law fell practi¬ 
cally into disuse; and the jurisdiction in equity to 
grant an injunction came to be so well established, 
that the suitor who made out his right to an injunc¬ 
tion could not (it was said) be compelled to accept 


(rt) Skid V. Godfrey, W. N. 1893, p. 115; Allimon v. Gmcrtd Medical 
Council, 1894, I Q. B. 750. ^ 

(b) Danid v. Ferguson, 1891, 2 Ch. 27. 

(c) Van Joel v. Hornsey, 1895, 2 Ch. 774. 

{d) Jefferson v. Bishop of Durham, i Bos, & P, 105. 
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of damages instead (e),—a matter to be more par¬ 
ticularly referred to hereafter. 

The cases in which equity interfered by injunction Two classes of 
were usually classed under two heads, as being either to j“udi. 
(i.) Cases of injunction to prevent the inequitable mature Acts, 
institution or continuance of judicial proceedings ; or 
(2.) Cases of injunction to restrain wrongful acts un¬ 
connected with judicial proceedings; but now, under 
the Judicature Act, 1873 (/), sect. 24, sub-sect. 5, no judicature 
cause or proceeding pending in the High Court of 
Justice or before the Court of Appeal shall be re- effected by. 
strained by injunction, excepting in a winding-up 
proceeding after order made (y),—and the Court of 
Bankruptcy, being now a division of the High Court, 
can no longer restrain any such action or proceed¬ 
ing {h ); but every matter of equity, which would 
formerly have been a ground for an injunction, 
cither absolute or conditional, may now be pleaded 
as a defence to the action, and the court or division 
before which the action is pending may direct a 
stay of proceedings in the fiction, either general or 
interim, or may make such other order, by injunc¬ 
tion {i) or otherwise, as shall appear to be just. 

However, an action not pending but only contem- Contmuiug 
plated in the High Court (A), or pending in a foreign courTto ^nt 
court il), may still, the case being otherwise proper, injunctions 
bo prevented or stopped by injunction. And by the proceedings; 
same Act, sect. 25, sub-sect. 8, an injunction may be 
granted, by an interlocutory order of the court, in all 
cases in which it shall appear to the court to be 
''jmt or convenient ” that such order should be made; 

(e) KrehJ v. Burrell^ ll Ch. Div. 146; Martin v. Prkc, 1894, I Ch. 

276. 

(/) 36 & 37 Vlct. c. 66. 

{y) In re Landore Siemens Steel Co.y 10 (Jh. Div. 489. 

(A) In re Barnett, 15 Q. 13 . D. 169; Bankruptcy Act, 1883, s. 93. 

(i) Newton v. Newton, 1896, p. 36. 

{!;) CercU Restaurant v. Lavery, 18 Ch. Div. 555. 

\l) In re Hermann Loog, 36 Ch. Div. 502. 
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alao, continu¬ 
ing limiU to 
such powers. 


Instead of in¬ 
junction of 
first class, an 
order now to 


and the order may be either with or without any 
conditions,—and either before, or at, or after, the 
trial of the action,—against any threatened or appre¬ 
hended waste or trespass {m), and whether or not 
the person enjoined is in possession under any claim 
of title or otherwise, or (not being in possession) 
claims the right merely to do the act in question, 
and irrespectively of the circumstance of the estates 
of the parties, or of any or either of them being 
legal or equitable. And, accordingly, an injunction 
will now be granted, although a mandamus (c.//.) or a 
quo warranto would be more appropriate {n). But 
the Act has not given power to issue an injunction 
in a case where, prior to the Act, no court had any 
jurisdiction in that behalf; therefore, the court has 
no jurisdiction, to restrain {e.fj.) a party from pro¬ 
ceeding with an arbitration in a matter heyonil the 
agreement to refer, although such an arbitration may 
(by reason of the defect in question) be futile and 
vexatious (e), and the court has not even jurisdic¬ 
tion, to restrain a party from proceeding without any 
authority whatever in an arbitration in the name of 
another (p),— scil. because the objection may be taken, 
and much more conveniently taken (y), in an action 
or other proceeding in court to enforce the award; 
but it would (or might ) be different if the agreement 
of reference itself was impeached (?■). 

In consequence of these provisions of the Judi¬ 
cature Act, 1873, injunctions properly so called now 
fall for the most part under one head only, that is 


(m) Foxwdl V. Fan Grutten, 1897, I Ch. 64,-—Earl Talbot v. llope^ 
Scott, 4 K. & J. 96, having now ceased to be law. 

(n) Aslattx. Southampton {Corporation), 16 Ch.Div, 143; Richardson 

V. Methley School Boaid, 1893, 3 5 *®* 

(0) North London Radwasi Co. v. G. N. Railway Co,, 11 Q. B. D. 30. 
[p] London and Blatkwall Raihvay Co. v. Cross, 31 Ch. Div. 354; 
Farrar v. Cooper, 44 Ch. Div. 323. 
iq) Day v. Bnmnrtgq, 10 Ch. Div. 294. 

(r) Kitts V. Moore, 1895, * ^ 53 . 
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to say, the second of the two heads above mentioned ; stay proceed, 
and all orders in the nature of an injunction against trfnsfer^or 
proceedings pending in the common law courts, remedial 
which prior to the Act fell under the first of these 
two heads, would now be orders staying proceedings 
merely,—or such other orders or judgments as the 
court of equity would itself have made if it had 
had the cognisance of the actions (s). And having 
premised that much, we propose to state, Firstly, 
the cases in which formerly an injunction would 
have issued, but now only a stay of proceedings or 
some other like remedial orrler will be made: and, 

Secondly, the cases in which an injunction properly 
so called may still issue, but before entering upon 
the details of the matter, it should bo stated, that The old in- 
a court of equity, in granting an injunction against did 
proceedings in a court of cauumon law, was in no 
sense restraining those courts in the exercise of their diction of the 
jurisdiction,—the injunction being directed only to ihe courts. 
yoHics, and being granted on the sole ground that, 
from certain equitable circumstances of which the 
court of law had not coj^nisance, it was against 
conscience that the party inhibited should proceed 
in the cause ; and upon the same principle, although courts of 
the courts of one country have no authority to stay 
proceedings in the courts of another <‘ountry, yet ceedings in 
where the parties are within the jurisdiction a court court, if the 
of equity \vill, in a proper case, restrain either party 
from proceeding in the foreign suit,—not pretend- 
ing to direct or control the foreign court, but consid- do so. 
ering the equities between the parties, and decreeing 
in personam according to those equities, and also 
enforcing obedience to the decree by process in per- 
sonam (t), 

(a) Wright v. Redgrave^ li Ch. Div. 24. 

(<) Earl of OxfonCt Case, 2 L. C. 548 ; Portarlington y. Sovlby, 

3 My. & K. 106 ; Carron Iron Co. v. Madarm, 5 H. L. Cm. 416-437; 

Be Sousa v. British South Africa Co,, 1892, 2 Q. B. 358. 
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I. Injunctions 
for which a 
stay of pro¬ 
ceedings, or 
other remedial 
order, now 
substituted. 

(i.) Equity 
restrained pio- 
ceedmgs on an 
instrument 
obtained by 
fraud or undue 
influence; 
aud now a 
stay of pro¬ 
ceedings may 
be directeil 
in such a case, 
or other relief 
given. 


(2.) Where 
assets had 
been lost by 
an executor 
or administra¬ 
tor without 
his default, 
equity re¬ 
strained pro¬ 
ceedings at 
law by credi¬ 
tors ; and now 
a stay of pro¬ 
ceedings, or a 
transfer, may 
be directed m 
such a case. 


Firstly, Injunctions to restrain legal proceedings,— 
and in which (at the present day) a stay of proceed¬ 
ings or other like remedial order would bo made in 
the action. 

(i.) Where an instrument had been obtained by 
fraud or undue influence, the court of equity would 
restrain proceedings at law on it. Thus, where a 
young man, an ofliccr in the army, soon after coming 
of age, became liable upon bills of exchange, for the 
accommodation of his superior ofiicer, to the defend¬ 
ant, a money-lender by profession; and upon negotia¬ 
tions for getting in the bills, the defendant agreed to 
postpone them for twelve months, and induced the 
plaintiff, upon representations of his trouble and 
expense in procuring the postponement of the bills, 
to give him a further promissory-note,—the court, 
not finding in the answer a satisfactory explanation 
of these transactions, sustained an injunction against 
the defendant proceeding at law upon his securities 
(ii ); and in such a case, tlui High Court would now 
entertain the equitable defence. Again, (2.) If an 
executor or administrator had been in possession of 
abundant assets to pay all the debts of the deceased, 
and by an accidental fire or by a robbery, without 
my defmdt o/i his a great portion of them was 
destroyed, so that the estate became insolvent,—in 
such a case, the executor might have been sued by 
a creditor at law, and would have had no defence,— 
for when he once became chargeable with the assets 
at law, he was for ever chargeable, notwithstand¬ 
ing any intervening casualties; but courts of equity 
would have restrained proceedings at law in cases 
of this sort, upon the purest principles of justice (v ); 
and now the Queen’s Bench Division also would, in 


(u) Lloyd V. Clarke, 6 Beav. 309; Tyler v. Yaks, L. R. II Eq. 265. 

(v) Crosse v. Smith, 7 East. 258; Croft v. Lyndsey, Freem, On. l. 
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such a case, either stay the proceedings, or give 
judgment for the plaintiff to the extent only of 
the assets not destroyed (x). So again, (3.) Where (3.) a party 
any party had the full equitable title, a plaintiff who Tn eqmuWe^ 
had a dry lesfal title would have been restrained protected 

, , 1 1 • 1 • agaiustone 

from pursumg that dry legal title in a court who had a 
of common law; therefore, where, as in Newlaruls title 
V. Paynter (y), personal chattels were bequeathed to 
a single woman for her separate use, and upon her 
subsequent marriage,—the effect of which was to 
vest the legal estate in the husband,—the chattels 
were taken in execution for a debt of the husband, 
as being the legal owner,—an injunction was issued 
to restrain any sale under the execution (::); and now 
a court of law would itself stay the execution against 
the wife’s property, or would limit the scope of the 
execution to what was the husband’s own beneficial 
property. (4.) Where there had been a decree (upon (4*) injunction 
a creditor’s bill) for the administration of an estate, ^uo^or 
inasmuch as that decree was in equity a judgment 
for all the creditors, if a bond creditor should there¬ 
after have sued at law, the court of equity would have 
restrained him from proceeding in his suit (a); and 
now the court of law would probably stay the action, 
or else direct it to be transferred into the Chancery 
Division (h) ; and the Chancery Division could itself 
direct the transfer (c). (5.) A party would not have (s ) a party 
been permitted to sue for the same thing and for suitf 
the same purpose in equity as w^ell as in another [Je same^pur- 
court, but would have been put to his election to P'>se. 


(x) Job V. Job, 6 Ch. Div. 562 ; }fay€r v. Murray, 8 Ch. Div. 424. 

(y) 4 My. & Cr. 408; Ex parte WkitchousCj 32 Ck Div. 512. 

(z) Langtan v. Horton, 3 Beav. 464 ; Ex parte Whitehead, 14 Q. B. 

D. 419- 

(a) Morrice v. Bank of England, Talb. 217; Buries v. Popple- 
well, 10 Sim. 3^. 

(5) Diating. Orowle v. Bussell, 4 0. P. Div. 186 ; and see In re Boyse, 
Crofton V. Crofton, 15 Oh. Div. 591. 

(c) Order xlix. Rule 5 {1883); Etheridge v. Womersley, 29 Ch. Div. 557. 
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(6.) Equity 
protected its 
own officers, 
who executed 
the processes 
of the court. 


In what cases 
equity would 
not stay pro¬ 
ceedings at 
law. 

(i.) In crimi¬ 
nal matters, 
or iu matters 
not purely 
civil. 


(2.) Where 
the ground of 
defence was 
equally avail¬ 
able at law, 


sue in one or the other (d), (6.) Courts of equity 

would have granted an injunction to protect their 
own officers, who executed their processes, against 
any suits brought against them for acts done under 
or by virtue of such processes,—the ground for this 
assertion of the jurisdiction being, that courts of 
equity would not suffer their processes to be ex¬ 
amined by any other courts; for if the processes 
were irregular, it was the duty of the courts of equity 
themselves to apply the proper remedy (e) ; and the 
courts of law would always have done the like,—so 
that, as regards this matter, law and equity already 
agreed before the Judicature Acts wore passed. 

There were, however, cases in which courts of 
equity would not have exercised any jurisdiction by 
way of injunction to stay proceedings at law; for 
they would not have interfered to stay proceedings 
in any criminal matter, or in cases not strictly of a 
civil nature; and they would not, as a general rule, 
have restrained actions of libel,—/or these ivere, in fact, 
actions exclusively appropriate to the courts of common 
law, where a jury could he had (/), But if the parties 
seeking redress by criminal proceedings were also the 
plaintiffs in equity, the court would have restrained 
them from proceeding with the criminal prosecution 
(g ); and when a petition has been presented for the 
winding up of a company, all crimmal proceedings 
against the company may be restrained by injunc¬ 
tion (h). Further, a court of equity had no jurisdic¬ 
tion, to relieve a plaintiff against a judgment at 
law where the case in equity rested upon a ground 


{d) Vaughan v. Welsh, Moa. 210 ; Gedge v. Montrose, 5 W. R. 537. 
(e) May v. Hook, 2 Dick, 619 ; Walker v. Micklethioait, l Dr. k Sm. 
49 ; Re James Campbell, 3 Do G. M. & G, 585. 

(/) Prudential Assurance Co. v. Knott, L. R. 10 Ch. App. 142. 

Ig) Mayor of York v. PUkington, 2 Atk. 302 ; ffedley v. Bates, 13 
Uh. Div. 498 ; Maynard v. East London Waterworks, 28 Ch. Div, 13^ 
{h) In re Briton Medical and General, 32 Ch. Div. 503. 
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equally available at law and in equity, — unless the and had oot 
plaintiff could establish some special equitable ground 
for relief (i) ; and after equitable defences could be 
pleaded at common law under the Common Law 
Procedure Act, 1854, still less would equity in such 
cases have given relief (/;),—for it was no ground for 
equitable interference, that a party had not effec¬ 
tually availed himself of a defence of law, or that a 
court of law had erroneously decided a point of law 
(/); and, as observed by Lord Redesdale (m), —“ If As a rule, a 
'' a matter has already been investigated in a court 
“ of justice, according to the common and ordinary 
“ rules of investigation, a court of equity cannot take couia not v»e 
“ on itself to enter into it again/’ However, inas- 
much as under the Common Law Procedure Act, Equitable de- 
1854 (?t), the equitable plea, in order to be admissible aTcommon'^* 
at all, must have amounted to a complete defence c^mon*Law 
on the merits, therefore, where the defendant would 
have been only entitled to some modified relief, he in^«m ” 
had still to resort to equity,—for, as observed by 
Blackburn, J. (0), “ Under the Common Law Pro- 
“cedure Act, 1854, although we have jurisdiction unconditional 
“ to entertain equitable defences, we can only allow 
“ such pleas to be pleaded as, if proved, would be a 
''simple har to the action, and would entitle the 
“ defendant to the common law judgment, ‘ that the 
“plaintiff take nothing by his writ, and that the 
“ defendant go thereof without day,’— which would in 
" effect he equivalent to apcipetxial injunction in a court 
" of equity!' Moreover, even in cases where there was Defendant 
an equitable defence at law, the defendant could not S^m^u^^To 
have been compelled to plead it, but might at once 

{i) Harrison v. NetUeshipt 2 My. & K. 423. 

\k) Farehrother v. Welchman^ 3 Drew. 122. 

(/) Simpson v. Uowden^ 3 My. & Cr.^io8; Ware v. Hortoood^ 14 
Vea. 31. 

{m) Batman v. Wilks, i Sob. k Lef. 204. 

(n) 17 k 18 Viet c. 125, 8. 83. 

(0) J^s V. Day, L. R. i Q. B. 374. 
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plead an equi- have coine into equity for an injunction to restrain 
the action,—for the Common Law Procedure Act, 
1854, was only permissive (p); but since the Judi¬ 
cature Acts, this option is (in effect) taken away; 
and the defendant at law may now plead equitable 
defences of every kind and degree of weight; and 
he miist, in fact, do so if he would avail himself of 
them at all,—and certainly he cannot now come 
into equity to restrain the action on any such 
References, - grouuds. Also, wheii there has been an agreement 
notTaiwtituted to refer to arbitration, and such agreement is still 
for actions, subsisting (</), ail order staying tlie action may now 
be made in a proper case (r), section 11 of the 
Common Law Procedure Act, 1854, requiring (and 
section 4 of the Arbitration Act, 1889, authorising) 
the court to stay the action in sucli a case. Morc- 
The reference, over, a statute referring matters to arbitration is 

when by par- . . ” , it 

ticuiarstatute, sometimes imperative, and not merely directory; 
noT’iwim^^ and in such a case, the ordinary jurisdiction is 
perative. excluded (s)] but wlierc the statute is not im¬ 
perative,—or in the absence of any statute bearing 
upon the matter, and, of course, also where the 
dispute is paramount to tlio statute or to the sub¬ 
mission (t), —the ordinary jurisdiction of the court 
is not ousted by the agreement to refer (?t); and the 
statute referring matters to arbitration may itself con¬ 
tain an express exception of certain matters, it having 
been provided, c.g., in the caso of Building Societies, 
by the Building Societies Act, 1884 (47 & 48 Viet. c. 
42), —a statute which has since been amended by 
the Building Societies Act, 1894 (57 & 58 Viet. c. 
47), —that the agreements of all such societies with 

(p) Oompertz v. Poohy, 4 Drew. 453. 

iq) Deutsche Oesellschaft v. Briscoe^ 20 Q. B. D. 177. 

(r) WHlesford v. Watson, L. R. 14 Eq. 572; Lyon v. Johnson, 40 
Ch. Div. 579; Turnock v. Siartoris, 43 Cb. Div. 150; Pini v. Roncoroni, 
1892, I Ch. 633; Ives v. WUlans, 1894, 2 Ch. 478. 

(«) Caledonian R. C. v. Qreenoek R. C,, L. R. 2 Ho. Lo. Sc. 347; 
Norton v. C. C. Building Society, 1895, I Q. B. 246. 

(0 Willis V. Wells, 1892, 2 Q. B. 225. 

(w) Street v, Rigby, 6 Ves. 821; Barnes v. Youngs, 1898, W. N. p. 11. 
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their own members to submit disputes to arbitra¬ 
tion shall be in force only as between such 7 nembers in 
their capacity of members and the society^ and shall not 
(unless the rules of the society expressly so provide) 
extend to disputes affecting either iiieiiibers or third 
parties as to the construction or effect of mortgages, 
deeds, and contracts—regarding all whi(di lattei 
disputes, the jurisdiction of the ordinary tribunals 
is to be available at the option of the member or 
third party {v). 

Secondly, Injmictions to restrain wrongful acts 2. injunc- 
unconnected with judicial proceedings, and being wXg^/acL 
either (i.) Injunctions to enforce a contract (express 
or implied), or to Id ibid a breach thereof; or (2). 

Injunctions to prevent a tort, that is to say, a wrong 

independent ol contract. A.nd(i.) With reference (i ) lujunction 

to injunctions to enforce a contract or to forbid a contract!^^ 

breach thereof, the jurisdiction of equity may be 

said to be co-extensive with its power to compel Supplemental 

specific performance,—for whatever duty a court of 

equity will compel a party to perform, it will restrain 

, , f ^ F cificpeiform- 

him from neglecting to perform : and conversely, anc^^. 
if the contract is not specifically enforceable, the 
court will not by injunction restrain the breach 
thereof (./). And yet in many cases ^vhere, from 
the nature of the subject-matter, the court 
does not decree specific performance, it will gram 
an injunction to restrain the doing of an act 
contrary to the tenor of the contract,—t’.y., where, as 
in Catt V. Tourle (y), the plaintiff, a brewer, sold 
a piece of land to the trustees of a freehold land 


(v) WesUrn Suburban Buddituj Society v. Martin, 17 Q. B. D. 609 ; 
Municipal Society v. Rickards, 39 Ch. Div. 372 ; Christie v. Northern 
Counties Building Society, 43 Ch. Div. 62^ In re Knight and Tabernacle 
Building Society, 1891, 2 Q. B. 63. 

{x) Davies v. Mahina, 29 Ch. Div. 596. 

(y) L. R. 4 Ch. App, 654 ; Talk v. Moxhay, 2 Phill. 774 ; Spieer v. 
Martin, 14 App. Ca. 12; White v. Smithend JJotd Co., 1897, i Ch. 767. 
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Restrictive 
covenants, 
notice of,— 
effect of, be¬ 
fore and after 
completion of 
contract. 


Restrictive 
covenants,— 
may have 
been dis¬ 
charged ; 
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society, who covenanted that he should have the 
exclusive right of supplying beer to any public-house 
erected on the land so sold; and the defendant, 
who was a member of the society and a brewer, 
acquired a portion of the land, with notice of the 
covenant, and erected on it a public-house, which ho 
supplied with his own beer,—on a bill filed to re¬ 
strain the defendant from supplying his own beer, 
the co^irt held, that the covenant^ though in terms 'positive, 
was in substance negative, and granted an injunction 
accordingly (z)] and such injunction will, in a proper 
case, be granted even against a mere occupier (a). 
For note, that in all this class of cases, the notice 
obtained prior to the completion of the purchase 
binds the purchaser to observe the restrictive cove¬ 
nant {h ); and for this purpose constructive notice is 
sufficient; and the purchaser of a lease containing 
restrictive covenants (c), or an intending sub-lessee 
deriving his term under the original lease (d ),— 
although, if before signing his agreement for the 
purchase or sub-lease, he has not had an opportunity 
of reading the lease, he will not be compellable to 
complete his purchase or to accept the sub-lease 
(c), —still, if he do in fact complete his purchase 
or accept the sub-lease, he will become bound by 
all the restrictive covenants, scil. because, quoad the 
person or persons entitled to enforce such covenants, 
he is taken to have had notice of the covenants. 
But restrictive covenants of the character which 
would usually be enforced by injunction may have 
been, and frequently are, discharged,—by, e.g., a per- 


{z) Edwick v. Hawkea, i8 Ch. Div. 199; Werderman v. SocUU 
Qlninde d'Electriciti, 19 Ch. Div. 246 ; Austerberry v. Oldham {Cor¬ 
poration), 29 Ch. Div. 750; FHy v. lies, 1893, i Ch. 77; White v, 
SmUhend Hotd Co., 1897, i Ch. 767. 

(a) Mander v. Falcke, 1891, 2 Ch. 554. 

\h) In re White and Anitas Contract, 1896, l Ch. 627. 

(c) Reeve v. Berridge, 20 Q. B, D. 523. 

(d) Hyde v. Warden, 3 Exch. Div. 72; and see Knight v. Simmonds, 
1896, I Ch. ^3 ; 2 Ch. 29^4. 

(e) In re White and Smithes CorUract, supra. 
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inanent alteration in the character of the property 
or of the neighbourhood (a); but the restrictive 
covenants, if suspended only, may be afterwards 
revived, and an injunction obtained against their 
subsequent breach (6); but it rather appears, that 
restrictive covenants are discharged altogether, where 
the land subject thereto is acquired (whether com¬ 
pulsorily or by agreement) by public bodies {e.g., by 
a school board) under the provisions of the Lands 
Clauses Consolidation Act, 1845 (c),—compensation 
for the injurious affection being substituted in such 
a case. There are also cases in which the restric¬ 
tive covenants have never attached to a particular 
property,—the circumstances attending the original 
acquisition of such property showing that it was not 
to bo bound thereby,— e.g., the restrictive conditions 
applicable generally to the plots into which a build¬ 
ing estate in process of development has been 
divided on the estate plan, may not in the particular 
case be applicable {(^); and sometimes the owner of 
such an estate expressly reserves to himself the 
right of relaxing these conditions in particular 
instances,—which is a highly salutary precaution ; 
and, of course, no injunction would be obtamable 
in such latter cases. 

It is evident, that where a contract capable of 
being enforced in equity is a negative contract, the 
most natural mode of its enforcement is by means 
of an injunction (tf); and where, as in Martin v. 
Nidhin (/), an agreement was entered into betw^een 

(a) Bedford {Duke) v. British Museum, 2 My. & K. 552; Sayers v, 
CcByer, 28 Ch. Div. 103 ; Knight v. Simmonds, supra. 

(d) Bird V. Eggleton, 29 Ch. Div. 1012 ; Tendring Union v. Dowton, 
1891, 3 Ch. 265. 

(c) Kirby V. Harrogate School Board, 1896, i Ch. 437. 

{d) Master v. Hansard, 4 Ch. Div. 718; Tucker v. Voides, 1893, 
I Ch. 195. <» 

(<;) Luidey v. Wagner, i De G. M. k G. 615 ; Lylhe v. Hart, 29 Ch. 
Div. 8 ; Huid v. Hunt, 1897, 2 Q. B. 304. 

(/) 2 P. Wms. 266. 


or may never 
have attached. 


Injunction a 
mode of speci¬ 
fic peiform- 
ance of nega¬ 
tive agree¬ 
ments. 
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Court of 
equity m.iy 
restrain the 
breach of 
part of an 
agreemeut, 
though it can¬ 
not compel 
specific per¬ 
formance of 
the rest; 


and so may 
“starve” the 
party into 
performing 
her negative 
contract. 


the plaintiffs (who resided very near the parish 
church of Hammersmith) of the one part, and the 
parsons, churchwardens, overseers, and certain in¬ 
habitants of the parish, of the other part,—by which 
the plaintiffs covenanted to erect a new cupola, clock, 
and bell to the church; and the parties of the second 
part covenanted, that a bell which had been daily 
rung at five o’clock in the morning, to the great 
annoyance of the plaintiffs, should not be rung at 
that hour during the lives of the plaintiffs and the 
life of the survivor of them,—the agreement was 
specifically enforced against the parish authorities 
by means of an injunction against ringing the bell 
in breach of the agreement. And the inability of 
equity to compel the specific performance of one 
part of an agreement is not 'per se a ground for its 
refusing to grant an injunction against the breach 
of another part of the same agreement, therefore, 
in Limletj v. IFagmr (r/), where J. W. agreed with 
W. L. to sing at B. L.’s theatre during a certain 
period of time, and mt to siwj dsewherr (A), during 
that period, without his written authority, the court 
granted an injunction against J. W. singing at a 
rival theatre,—the Lord Chancellor observing (in 
effect), that to the affirmative agreement on J. W.’s 
part “ to sing,” there was superadded a negative 
“stipulation on her part to abstain from the com- 
“ mission of any act which would break in upon her 
“affirmative covenant, and although I have not 
“ the means of compelling her to sing, still she has 
“ no cause of complaint, if 1 compel her to abstain 
“from a breach of her negative engagement; and 


“ possibly I may in that way cause her to fulfil her 
No injunction, “ positive engagement.” But where the terms of a 

where court ^ ^ ^ i i 

cannot secure Contract are such that the court cannot superintend 


iff) I De G. M. & G. 6i6. 

(A) WhUwood Chemical Co. v. Hardman, 1891, 2 Ch. 416 ; Ryan v. 
Mutual Tontine Aisociation, 1893, l Ch. 116. 
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its performance, it will not decree the performance performance 
thereof in specie by means of an injunction ,—sdl tiff?* 
because in such a case the court could not effec¬ 
tively enforce the injunction by committal of the 
party; and generally, even where the court might, or where the 
in the case of an express negative covenant, feel cove- 
itself both called upon and competent to enforce nantnot 
a performance of the contract in specie, it will not 
bo astute to imply such a negative covenant in 
what is simply an affirmative one (0,—by splitting 
such single affirmative covenant into a positive and 
a negative part (;); and the court will not restrain 
an infant from breaking his negative contract {k), 

—unless where such negative contract is contained 
in his contract for necessaries (/): and a wife will 
not bo restrained merely by reason of her husband s 
contract {m). 

It must not be supposed, however, that it is only injunction, 
in the case of express contracts of the kinds above 
illustrated that equity interposes by injunction: for only, 
the court will also, if the case is otherwise a proper 
one (?i), interpose by injunction in the case of an 
implied contract resulting from the acts or represen¬ 
tations of the parties (e); and such a contract may 
also be implied from a recital in the express con¬ 
tract (p). It is also a very old principle of equity, n a represen- 
that if a person makes a representation to another, and [nauemg 
the latter acts upon the faith of that representation, other to do 


(i) Davit V. Freeman, 1S94, 3 Ch. 654. 

ij) Whittoood Chemical Co, V. Hardman, supra; Grimton v. Cun¬ 
ningham, 1894, I Q. B. 125. 

(fc) De Francesco v. Banium, 43 Ch. Div. 165. 

( l ) Evans v. Ware, 1872, 3 Ch. 502. 

(m) Smith V. Hancock, 1894, 2 Ch. 377. 

(n) Merryweather v. Moore, 1892, 2 Ch. 518. 

(0) Murrell v. Goodyear, i De G. F. & Jo. 432 (the case of an at¬ 
tempted unfair use of a flaw discovered# in abstract of title); and 
PoUai'd V. Photographic Co., 40 Ch. Div. 345 (the case of an unfair 
use of negoHves). 

{p) Maelcenzie v. Childers, 43 Ch. Div. 265. 
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ail act, equity 
restrains the 
contrary. 


A party claim¬ 
ing a title in 
himself, and 
standing by 
while another 
deals with the 
property as 
his own, re¬ 
strained. 


the former shall make good his representation (q ); 
and where A., the lessee of a building lease, in 
which there was a covenant to erect houses on three 
plots of land in a specified manner, sold and sub¬ 
demised one of the houses to B. the plaintift”s pre¬ 
decessor in title, representing to B. that he (A.) was 
restricted from building so as to obstruct the sea 
view; and, in the sub-lease, A. covenanted to observe 
the lessee’s covenants in the original lease, but sub¬ 
sequently surrendered the old lease to his lessor, 
and obtained the grant of a now lease without 
the restrictive covenant, and thereupon commenced 
building contrary to the original covenant,;—it was 
held, that the plaintiff was entitled to an injunc¬ 
tion (r),— because, of course, the surrender of the old lease 
was subject to the plaintiffs acquired rights (.s). And 
upon similar principles, it has been held, that where 
a person claiming a title in himself is privy to the 
fact that another party is dealing with the property 
as his own, he will be restrained from asserting his 
own title against a title created by such other per¬ 
son, although he derives no benefit from the transac¬ 
tion (^); and the same doctrine is applicable, where 
a person having a title to an estate stands by and 
suffers a person ignorant of that title to expend money 
upon the estate,—for in such cases the person who 
has so expended money will in equity, on eviction 
by the real owner, be indemnified for his expendi¬ 
ture {it). 

The court will also interpose by injunction, the 


(9) Qale V. Lindo, i Vern. 475; West London Commercial Bank v. 
Kitson, 13 Q. B. D. 360. 

(r) Piggott v. Stratton, I De G F. A Jo. 33 ; Martin v, S'picer, 14 
App. Ca. 12; Hudson v. Cripps, 1896, I Ch. 265. 

(s) Smalley v. Hardinge, 7 Q. B. D. 524. 

(f) Nicholson v. Hooper, ^M.y. & Or. 186; Scaife v. Jardine, 7 App. 
Ca. 345. 

(tx) Neesom v. Clarkson, 4 Hare, 97 ; Dann v. Spurrier, 7 Vea. 235 ; 
and disting. Ramsden v. Dysm, L. R. i Ho. Lo. 129. 
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case being otherwise proper, to stay the breach of a statutory con- 
statutory contract; as, e.g., where a railway company 
is exceeding, or threatening to exceed, its statutory restrained by 
powers,—or is neglecting to observe the preliminary without proof 
proceedings which are a condition precedent to the 
right to exercise these powers (v)] and in such a 
case, the Attorney-General may be the applicant for 
the injunction, the act of the railway company being 
illegal; and it is not necessary, in such a case, to 
show actual positive damage (x), but a tendency to 
produce serious public mischief or damage will be 
sufficient (y); and a shareholder in the company 
suing as plaintiff need not show any damage at all,— 
for an injunction will always issue, the case being 
otherwise proper, to restrain the breach of any con¬ 
tract (whether statutory or not), without proof of 
damage, where the applicant is one of the contract¬ 
ing parties (z). 

And (2.) With reference to injunctions to prevent (2.)injunc- 
a tort, i.e., a wrong independent of contract,—It may 
be laid down as a general rule, that wherever a right 
cognisable at laAV exists, a violation of that right will 
be prohibited (a),—unless, of course, considerations 
of expediency or of convenience intervene to prevent 
the court from granting the injunction (/>). There- (i.) Waste, 
fore, in the case of Wiuste, a court of equity will in 
general interfere; and the jurisdiction of equity in 
this matter is said to have arisen from the incom¬ 
pleteness of the common laiv remedy, the Statutes 


{v) Faivw V. Waterloo and Citff R. C, 1895, i Ch. 527. 

(x) Att.-Oen. v. Shrewsbury Bridtje Co, 21 Ch. Djv 752. 

{y) Alt.-Gen. v. Great Eastern R. Co., ii Ch. Div. 449. 

(2) Todd‘/Jeatlcy v. Benkam, 40 Ch. Div. 80; Herron's Case, 1892, 
A. C. 498. 

(а) Gas Light and Cole Co. v. St. Marif Abbott's {Vestry), 15 Q, B, 
D. I. 

(б) Batten v. Gedge, 41 Ch. Div. 507; Reichel v. Oxford (Bishop), 
14 App. Ca. 259. 
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Common law 
jurisdiction 
over waste. 


Equity juris¬ 
diction over 
waste. 


of Mai’lebridge (c), Gloucester (d), and Westminster 
(e), having given the remedy by a writ of waste, only 
to him who had the immediate estate of inheritance 
in reversion or remainder; and to tenants in common 
and j oint-tenants, but not to co-parccners (/). Accord¬ 
ingly, the court extended its jurisdiction,—(i.) To 
cases where the titles of the parties were of a purely 
equitable nature; (2.) To cases of equitable waste (7), 
i.e., to waste which was deemed waste only in courts 
of equity; and (3.) To cases where no waste had been 
actually committed, but was only meditated or appre¬ 
hended. Also, (4.) Where there was a tenant for life, 
remainder for life, remainder in fee, equity would 
restrain the tenant for life in possession from com¬ 
mitting waste,—and would do so either at the suit of 
the remainderman for life, although he had not the 
inheritniKe, or at the suit of the remainderman in 
fee, notwithstanding the infoyosed life-estate (h)] and 
in particular (5 ) Where a person was tenant for life 
without impeachment of waste, and in the purported 
exercise of Ids legal rights to fell timber, open new 
mines, and have full property in the produce (i), he 
was guilty of malicious, extravagant, or capricious 
waste,—such as pulling down and dismantling a 
mansion-house (/.), or felling timber planted or left 
standing for the ornament or shelter of a mansion- 
house or grounds (/),-—equity would restrain him; 
and the same rule applied to a tenant in tail after 
possibility of issue extinct,—for he had the same 
legal right, neither more nor less, to commit waste 


(c) 52 Hen. III. 

{(i) 6 Edw. I. c. 5. 

(e) 13 Edw. 1 . c. 22. 

(/) Jefferson v. Bishop of Durham^ I Bog. & Pull. 120. 

(q) Dovmshire v. Sandys, 6 Ves. 109, no. 

[h] Oarth V. Cotton^ I L. C. 751. 

(t) Lewis Bowleses Case, I f Co. 79 b. 

{k) Vane v. Bai nard, 2 Vera. 738. 

( 1 ) Morris v. Morris, 15 Sim. 505; Micklethmite v. Micklethwaitc, 
I De G. & J. 519. 
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that a tenant for life without impeachment of waste 
had (w). Also, (6.) In the cases of mortgages, if the Waate,—on 
mortgagor, being in possession, should fell limber on 
the estate, a court of equity would restrain him, if 
thereby the security would become insufficient, but 
not otherwise (71); and conversely, a mortgagee in 
possession would, unless the security was insufficient, 
have been restrained from felling timber (0). But Permissive 
courts of equity never extended their jurisdi«jtion, to l^mediaWe 
cases of permissive waste by a legal tenant for life (p), equity. 

—who might therefore with impunity have neg¬ 
lected the necessary repairs to houses (//), but the 
legal liability of such a tcmint in an action at law 
for damages for such ]>crmissive waste appears now to 
be established (r). And as regards that species of Ameliorative 
waste which has sometimes been called ameliorative now reltrained 
waste, and which consists of an alteratiun in the 
character of the property,—ry, by the conversion of 
warehouse property into residential property, more 
calculated to let and otherwise more valuable,— 
although courts of equity did at one time assume to 
interfere by injunction to stay such so-callcd waste 
(5), they have latterly declined to do so, in the ordinary 
case (t). And finally, it is to be observed, that what Waste, wnc- 
is apparent waste may not be real wasto^—for the 
“ usage of the estate/' may enable a tenant for life who estate.” 
is impeachable for waste to cut timber accui ling to 
such usage (u). Also, it may be, that the trustees 
are compellable (out of moneys in their hands) to 
execute the necessary repairs,—in relief of any duty 


{m) Ahrahall v. Bulb, 2 Swanst. 172. 

(n) Robinson v. Litton, 3 Atk. 209 ; King v. Smith, 2 Hare, 239. 

(0) Withrington v. Banks, Sel. Ch. Ca. 31. 

Ip) Povrys V. Blagravt, 4 De G. M. & G. 448. 

{q) la re Cartwright, Avis v. Newman, 41 Ch. Div. 532; Tomlinson 
V. Andrew, 1898, I Ch. Div. 232. • 

(r) YeUowly v. Oower, 11 Ex^. 274; Davies v. Davies, 38 Ch. Div, 499. 
(«) Smyth V. Carter, 18 Beav. 78. 

(0 Doherty v. Allman, 3 App. Ca. 709. 

{u) Dashwood v. Magniac, 1891, 3 Ch. 306. 
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upon the tenant for life to do so; and that would 
be so, e.g., where the trustees lawfully invested the 
trust funds in the purchase of a property which (at 
the date of the purchase) was in a condition demand¬ 
ing that the repairs should be executed (v). 


(a ) Nuisances. 
Public 
nuisiiuces 
abated by 
indictment, 
but sometimes 
also by an in- 
iunction on 
information 
filed. 


Public nuis¬ 
ance causing 
special 
damage,— 
ground for 
civil action,— 


unless legal¬ 
ised by statute. 


(2.) In the case of nuisances,—If the nuisance is 
a public nuisance, properly so called, an indictment 
or a criminal information lay and lies to punish the 
offender; but a civil information also lay and lies in 
equity to redress the grievance by way of injunction,— 
e,g., against a public nuisance occasioned by stopping 
up a highway (.r); and, as a general rule, a suit of this 
nature was and is instituted by the Attorney-General, 
or he is made a party, as representing the public. Also, 
when a private person suffers a special and peculiar 
injury distinct from that of the public in general, 
in consequence of any public nuisances, he will be 
entitled individually and in respect of such special 
or peculiar injury (//), to apply for an injunction in 
equity; and in such a case the Attorney-General is 
not a necessary (although a usual) party to the 
action (2); and a public body suing in respect of a 
public nuisance is like a private individual so suing, 
and must therefore show special damage (rt), although 
the Attorney-General need not do so. But if the 
nuisance should be legalised by statute, then neither 
an indictment nor an information nor an action will 
lie therefor (b); but the courts will in general 


(v) Jn re Freeman, Dimond v. Newhuru, W. N. 1897, p. 159. 

(x) AtL'Qen. v. Cleaver, 18 Vea. 217; Ripon v. IJobart, 3 My. & K. 
169, 179 ; Saddler's Case, 23 Q. B. D. 17. 

(y) Wallasey Local Board, v. Graccy, 36 Ch. Div. 593. 

(z) Wood V. Sutcliffe, 2 Sim. N. S. 163; Vernon v. Vestry of SL 
James's Westminster, 16 Ch. Div. 449; Att.-Oen. v. Todd-JIeatley, 1897, 

1 Ch. 560. • 

(а) Tottenham District Council v. Williamson, 1896, 2 Q. B. 353. 

(б) London and Brighton Railway Co. v. Truman, 11 App. Ca. 45 \ 
Nalional Telephone v. Baker, 1893, 2 Ch. 186; Rapier's Case, 1893, 

2 Ch. 588. 
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struggle against such a result (c),—unless where the 
nuisance be purely temporary {d)\ and the statute 
will be strictly construed,—so that, e.y., if it authorises 
a nuisance in the first execution of the works, it will 
not bo read as authorising the continuance of the 
nuisance after the works have been completed {e). 
On the other hand, if the nuisance is a private 
nuisance, it may, firstly, be of such a character as 
that the party may by his own act abate it (/),— 
doing so without any breach of the peace; or, 
secondly, the nuisance may be of too slight a char¬ 
acter for the court of equity to interfere,— soil. 
because the court interferes upon the ground of 
restraining irreparable mischief, or of suppressing 
vexatious and laterrnnahle litigation, and it is not 
therefore every nuisance that will justify the inter¬ 
position of the court, for there must in general be 
such an injury as from its nature is not susceptible 
of being adequately compensated in damages at law, 
or such as, from its continuance and permanently 
or increasingly mischievous character, must occasion 
a constantly recurring grievance {(j). Therefore, a 
mere common trespass is not a foundation for an 
injunction, where it is only contingent, fugitive, or 
temporary,—unless there is a claim of right to do 
the act; which claim of right is alwa) s a sufficient 
ground for an injunction {h)\ but a prescriptive 
right to cause the nuisance (r.y., to cause a vibration) 
would, of course, justify the claim of right (i). So 


(c) Metropolitan Asylums v. //«//, 6 App. Ca. 163; Sadler v. South 
Staffordshire Trams, 23 Q. B. D. 17. 

(rf) Harrison V. Southwark and Vauxhall ir<»fcr Cb., 1891, 2 Ch. 409. 
(e) Meux v. City Electric Lighting Co., 1895, ^ 287; Ogsdon 

V. Aberdeen Tramways, 1897, A. C. Ill 
(/) Jones V. Williams, li Mee & \V. 176; Lemmon Webb, 1895, 
A. C. I. 

{g) St. Helen's Smelting Co. v. Tippiit^, ii Ho. Lo. Ca. 653; Fleming 
V. Hislop, 11 App. Ca. 6fe. 

(h) Pennington v. Brinsop Hall Coal Co , 5 Ch. Div. 769. 

(i) Sturges v. Bridgeman, 11 Ch. Div. 852. 
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a mere fanciful diminution of tlie value of property 
by a nuisance, without irreparable mischief, and 
without any claim of right to do the act, will not 
furnish any foundation for an injunction (j)] nor 
will an injunction be granted to restrain the ordinary 
use of premises for purposes not in themselves 
noxious, although damage may result to a neighbour 
from such use (A-). But in all cases where the injury 
is irrepavfdle—iifi where loss of health (/), loss of 
trade, destruction of the means of subsistence, or 
permanent ruin to property, may or will ensue from 
the wrongful act,—in every such case courts of equity 
Darkening will interfere by injunction (m). Also, where a party 
ancient lights, house of another party as to 

darken his windows,—against the clear right of the 
latter, either by contract (//) or by ancient possession 
(o),—courts of equity will interfere by injunction to 
prevent the nuisance, as well as to remedy it, if 
already recently completed; but where damages for 
the continuance of the nuisance would in any case 
furnish substantial compensation, the court will give 
the plaintift’ damages simply, and not an injunction 
Obstructing (?^); ^^ud wluit has bccn stated as regards light ap- 
access of air. acccss of ail* (ry),— s( 'iL through and 

to a defined aperture (/•), but not otherwise. Also, 
continuing nuisances will bo restrained,—the con¬ 
tinuance being deemed a repetition of the nuisance (.s*); 


(; ) Att.-Gcn. v. Nichol^ l6 Ve‘<. 342. 

[h Robinson v. Kilvcrt, 41 Ch. Div. 88. 

( 1 ) JVaiter v, >SW/c, 20 L. J. Ch. 433, Christie v. Davey, 1893,1 Ch. 316. 
(w) Broadhent v. Imp. Gas Co., 7 De G. M. & G. 436; Coopery. 
Crabtree, 20 Ch. Div. 567. 

(71) Russell V. Watts, lo App. Ca. 590; Presland v. BiTujham, 41 Ch. 
Div. 268; Wilson V. Queen’s Club, 1891, 3 Ch. 522; Broomfield v. 
Williams, 1897, I Ch. 602. 

(0) lAiza)Us y. A. P. Co , 1897, 2 Ch. 214. 

(p) Theed v. Debenham, 2 Ch. Div. 165; Parker v. First Avenue Hotel 
Co., 24 Ch. Div. 252 ; Martin v. Price, 1894, I Ch. 276. 

(q) Aldin v. Latimer, 1894, f Ch. 437. 

(r) Chnstey v. Ackland, 1895, 2 Ch. 389. 

{«) Woodhouse v. Walker, 5 Q. B. D. 404 ; Jenh v. Clifden, 1897, i Ch. 
694. 
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iind the owner of land lying vacant and unoccupied 
is answerable for a continuing nuisance thereon (i). 

And again, a landowner having a right, iiide- R,ght to late- 
pendently of prescription, to the lateral support of 
his neighbour s land to sustain the soil of his own 
land in its natural state,—and having, after twenty of tbs 
years’ enjoyment, a right by prescription to lateral 
support also for the buildings erected on his land 
(?/),—an injunction will issiio in maintenance of such 
rights. Similarly, a landowner will be protected 
against the flooding of his own lands by his neigh¬ 
bour (r); and equity will interfere to prevent the Pollution and 
pollution of streams, causing injury to the riparian *^"^^*^* 
owners,—sciL at the suit of such o^\ner.s (./j),—and in streams 
one and the same action against all the polluting 
owners (//),—or (it may be) against any one of them, 
where the wrongful omission of the other or others 
is no excuse to the defendant (:), - and even without 
any proof of injury, in cases where tlie right to 
pollute is claimed or the continuance of the pollution 
would or might grow into a right. And (it has been 
said) the reason is stronger in the case of the pollu¬ 
tion of streams than it is in the case of ancient lights, 

—“ for if the plaintifl’ finds the river so polluted as 
“ to be a continuous injury to him: if, in order to 
“ assert his right, he would be obliged to bring a 
“ series of actions, one every day of his life, in re- 
“ spect of every additional injury or additional annoy- 
“ ance, . . . then.the court will grant an injunction, 

“ to relieve him from the necessity of bringing a 
“ series of actions, in order to obtain the damages to 


(t) AtU'Gen, v. Todd-UeaUey, 1897, i Ch. 560. 

(u) Hunt V. Peake, Johns. 705. 

(v) Pva7u V. Manchester ami Sheffield Pad. Co., 36 Ch. Div. 626. 

(x) Kensit v. Great Eastern Rad. Co, 27 Ch. Div. I22. 

ly) Comn v. Bucclcuch {Duke), 2 App. Ca. 344; Lambton v. MeUish, 
1894, 3 Ch. 163, 

(z) Ogsdon V. Aberdeen Tramways, 1897, A. C. Ill ; and see Sadler 
V. Great Weston Rail. Co., 1896, A. C. 450. 
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“ which such continual annoyances entitle him ” (a). 
And, of course, equity will also interfere by injunction 
to prevent the further pollution of a stream that is 
already comparatively polluted {h \—such further 
pollution being, of course, sensible, and not merely 
fanciful; and an injunction may also issue against 
the pollution or further pollution of underground 
water (c), or against any other wrongful interference 
with it (d). Where the property from which the 
nuisance proceeds is in lease, the reversioner on 
such lease may or may not be liable therefor equally 
with the occupying tenant, and would or would not 
be restrained by injunction accordingly (e). And 
although, for matters done under the powers of the 
Public Health Act, 1875 (/)> which occasion 
injury to the plaintiff, he may obtain compensation 
under sect. 308 of the Act (y),—first giving notice to 
the defendant board under sect. 264 of the Act; 
still, when the matter is not one for compensation 
under sect. 308, but is a nuisance, the plaintiff may 
have an injunction against the continuance of the 
nuisance (h ),—and that without first giving the defen¬ 
dant board notice of his intention to bring his action 
(i)] and the like rules apply substantially in the 
case of injuries— etj., to ancient lights—done under 
the provisions of the Artisans’ Dwellings Improve- 


(а) Att.-Oen. v. Birmhujliam {Bnrowjh\ 4 K. & J. 546, Wood, 
V.C. 

(б) Crosslcy v. Liyhtotild', L. R. 2 Ch. App. 478. 

(c) Ballard v. Tomlinson^ 29 Ch Div. 115. 

(d) Bradford Corporation v. Pidks, 1895, I Ch. 145. 

(e) Oandy v. Jabber^ 9 B. & S. 15 ; Sandfurd v. Clarke^ 21 Q. B. D. 
398; Bowen v. Andenon, 1894, i Q. B. 164. 

(/) 38 & 39 Vict. c. 55 ; 53 & 54 Vict. c. 59; Att.-Gen. v. Dorking 
Union, 20 Ch. Div. 595; Alt, Oen v Aclo-n Local. Board, 22 Ch. Div. 
221; Att.-Qcn. v. Clerkenwell Vcsii'y, 1891, 3 Ch. 527 ; Stretton's Brewery 
V. Derby {Corporation), 1894, i Ch. 431; Yorkahire v. Holmfrith, 1894, 
2 Q B. 842. 

{g) Durrant v. Brankaome piatrict Council, 1897, 2 Ch. 291. 

{h) Sellora v. Matlock Bath (//OCoZ Board), 14 Q. B. D. 928. 

{i) Flower v. Low Leyton {Local Board), 5 Ch. Div. 347; Foat v. 
Margate {Mayor), il Q. B. D. 299; Chapman v. Auckland Union, 23 
Q. B. D. 294. 
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ment Acts (k). And note, that for the omisbion of a 
statutory duty by, ejj,, a local authority, the specific 
remedy (if any) in that behalf prescribed by the statute 
which creates the duty {e/j., the complaint to the 
Local Government Board prescribed by sect. 299 of 
the Public Health Act, 1875) may be the only 
remedy,—neither an injunction (/) nor a mandamus 
{m) being in that case available. 

(3.) In the case of libels, slanders, Ac,.—Since Libel, slander, 
the Judicature Acts, the courts have increasingly tion 
interposed to restrain by injunction the utterance or fj^'^^ceor 
repetition of libels, slanders, injurious trade circulars repetition of. 
or notices, and the like (7t),—not being the mere pul!*s 
of rival traders (0); and the courts will, in some 
cases of such injurious publications, even grant a 
mandatory injunction ordering the defendant to mth- 
draw the injurious notices (p). Generally, also, all 
breaches of good faith may be restrained by in¬ 
junction (y); and, by the 58 & 59 Yict. c. 40, s. 3, 
false and libellous statements (the repetition thereof 
at parliamentary elections) may be restrained by 
injunction. As regards a trade conspiracy, as boy¬ 
cotting, it appears that the court will occasionally 
interfere by injunction in such cases,—but only when 
the damage would be irreparable (r). aini the court 
must always see its way to enforcing compliance with 
the injunction, if granted (x). As regards the expul¬ 
sion of a member from his club, the court will grant 


(A,) Wigmm v. Prycr^ 39 Ch. Div. S7. 

{l) Robinson v, Workington Corjwration, 1897, I Q. 13 . 619. 

(m) Peebles v. Osmldthwislle District Council, 1897, i Q. B. 625. 

(n) Thorley^s Cattle Food Co. v. Massaui, 14 Ch. l)iv. 763 ; Bonnard 
V. Perryman, 1891, 2 Ch. 269; Cdlard v. Marshall, 1892, i Ch. 571; 
Monson v. Tussaud, 1894, I Q. B. 671. 

(o) Mellin v. White, 1895, A. C. 154- 

ip) Herman Loog v. Bean, 26 Ch. Div. ^06. 

{q) Robb V. Green, 1895, 2 Q. B. I. 

(r) Mogul SS. Go. v. Maegregor, 1892, A. C. 25. 

(«) Lyons v. Wilkins, 1896, i Ch. 811; Trollope v. London Building 
Trades, W. N. 1895, p. 45. 
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cised. 


an injunction against such expulsion, if the member 
has not had an opportunity of being heard (i ); but 
the court will not, sembk, interpose in this way if the 
club is a proprietary one (w). And under the Patents, 
Designs, and Trade-Marks Act, 1883 (46 & 47 Viet, 
c- 57), s. 32, any person alleging himself to be a 
patentee, who by circular or otherwise threatens with 
legal proceedings, as for an infringement of such 
patent, any other person, must forthwith commence 
and duly prosecute an action for the alleged infringe¬ 
ment , otherwise the threatened party may have an 
injunction against the continued issue of the cir¬ 
cular, and generally against the continuance of the 
threats (o). Moreover, an injunction having been 
once duly granted, will afterwards be enforced (by 
committal for contempt or otherwise) against not 
only the parties enjoined, but also against all others 
knowingly abetting them in their breach of the 
injunction (x). 

(4.) In the case of patents, copyrights, and trade¬ 
marks,—In order to prevent irreparable mischief, or 
to suppress multiplicity of suits and vexatious litiga¬ 
tion, courts of equity have interfered by injunction 
to secure the rights of the inventor, manufacturer, 
or author,—for if no other remedy Avas given in these 
cases than an action at law for damaeres, the in- 
ventor, manufacturer, or author might be ruined by 
perpetual litigation (y). Therefore, the jurisdiction 
by injunction will be exercised,—in all cases where 
there is a clear ^jrmd fiicie title, founded upon long 


(<) Rigby v. Connol, 14 Ch. Div. 482; Fisher v. Jackson, 1891, 2 
Ch. 692. 

(m) Baird v. Wells, 44 Ch. Div. 661. 

(v) Driffield Co. v. Watf'rloo Co., 51 Ch. Div. 638; Colley v. Hart, 44 
Ch. Div. 179 ; Johnson v. Edae, 1892, 2 Ch. i; Skinner Co. v. Sluw 
& Co., 1893, I Cb. 413; 1894, 2 Ch. 581. 

[x) Wellesley v. Momington, ii Beav. 180; Seaward v. Paterson, 
1867, I Ch. 545. 

[y] Hogg v, Kirby, 8 Vea. 223. 
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possession of the right; and even an equitable interest, 
or an interest limited in point of time or of extent, 
is sufficient; but a mere agent to sell has not such an 
interest as will entitle him to apply for an injunction 
{z). The law regarding patents and trade-marks, Patents, De- 
and also the law regarding copyright in designs (but 
not of copyright generally), has been recently sim- 
plified and collected together by the Patents, Designs, 
and Trade-Marks Act, 1883 {a ); but there is nothing 
in that Aet, or in the rules of December 1883 and 
subsequent rules for carrying the provisions of the 
Act into effect, that interferes at all with the jurisdic¬ 
tion in equity {h). 

Therefore, (A.) In tlic case of Patents,—If the (A.) Patents, 
patent has been but recently granted, and its validity nol^a maUer 
has not been ascertained by a trial at law or other- 
wise established, the court will not generally grant cumstances. 
an immediate interim injunction, but will require the 
validity of the patent, if denied or put in doubt (r), 
to be tirst ascertained or established, on the other 
hand, if the patent has been granted for some length 
of time, and the patentee has put the invention into 
public use, and has had an exclusive possession under 
his patent for a period of time which fairly creates 
the presumption of an exclusive right, the court will 
ordinarily interfere at once by w\ay of injunction; 
and in all cases, the court will now determine for 
itself, or procure to be determined by a jury, the 
preliminary question of the validity of the patent, 
and will grant all other consequential relief in one 
and the same action (d). The infringement may 


(2) Nicol V. Stockdalc, 3 Swanst. 6S7. 

(a) 46 k 47 Viet. c. 57, amended by 4S & 49 Vict. c. 63, 49 k 50 
Vict. e 37, and 51 & 52 Vict. c 50. 

{b) Lt May v. WclcK 28 Cli. Div. 24; Tick v. Priester, 19 Q. B. D. 
48, 629 ; Warne v. Seehohm, 39 Ch. Div. 73. 

(0) Martin v. Wi ight, 6 Sim. 297 ; Bren v. Weildy L. R. 4 Q. B. 730. 
(d) Badische v. LevensteiUy 12 App. Ca. 710. 
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consist in the more importation of the patented 
articles (e ),—and although the same are used only for 
experiments with pupils (/). And it is hero to be 
Three courses observed, that in a patent case, upon motion for an 
Steriocutory interlocutorv injunction, several courses are open to 
application, adopt, namely,— (i.) The court may at 

nmpiiciter. once grant the injunction simpHcifer^ without more, 
but never does so where the defendant ho 7 id fide dis¬ 
putes the validity of the plaintift’s patent; or (2.) 
(6.) Interim The court may follow the more usual practice of 
pkintiff^'^’ granting an interim injunction, and at the same time 
requiring the plaintiff to give an undertaking as to 
damages (y),—the crown or the Attorney-General not 
being required to give such an undertaking (A); or 
(c.) Motion for, (3.) The court will withhold the injunction until the 
stand over trial, requiring the defendant in the meantime to 
defendant account («). And at the trial of the action, 

keeping an if an injunction is asked for to restrain an alleged 

infringement of the patent, it will be necessary, of 
course, for the plaintiff to prove his patent and the 
validity thereof, and also that the defendant has in¬ 
fringed same; and not only the validity, but the fact 
of infringement, are matters of the greatest difficulty 
to make out; and therefore to facilitate the progress 
of the action, the court requires on the one hand 

“Particularsof defendant to deliver “ particulars of liis obiec- 

objections; ’ . ^ . 1 1 i 1 

also, “Par- tious to the patent, and on the other hand the 
breaSL^” plaintiff to deliver “ particulars of the breaches ” of 
his patent which he alleges the defendant has com¬ 
mitted. The usual objections to the plaintiff s patent 
are want of novelty, want of utility, or insufficiency, 
or other error in the specification (A); and prior 


(e) Nobel's Explosives Co. v. Jones, 8 App. Ca 5, 

(/) United Telephone Co. v. Sharpies, 29 Ch. Div. 164. 

(ff) Dreyfus v. Peruvian Guano Co., 1892, A. C. 166 ; East Molesey v, 
Lambeth Waterwoiks, 1892,^3 Ch. 289. 

{//) Att.'Gen. v. Albany hotel Co., 1896, 2 Ch. 696. 

(i) Bacon v. Jones, 4 My. & Cr. 433, 436. 

{k) United Telephone Co. v. Harrison, 21 Ch. Div. 720; NoheVs 
Explosives v. Jones, 8 App. Ca. 5 ; Badische v. Levensiein, supra. 
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publication is also a good objection ( 1 ), And what 
has been above stated as to patents applies sub¬ 
stantially to dmgns also {m). An infringement may, 
or may not, be complete by the mere importation of 
the articles from abroad (71). 

(B.) In the case of Copyrights,—The plaintiff must 
in the first place make out his title to the copy¬ 
right, by registration and otherwise {0 ); and he can 
have no copyright in any work of a clearly irre¬ 
ligious, immoral, libellous, or obscene description or 
tendency (;>),—or in the publication of “ racing finals ” 
{q), —but, subject to tliese qualifications, there may 
be copyright not only in books, but also in music, 
engraving, sculpture, painting, photography, and 
generally in all Oinamental or useful designs, the 
copyright being the creation of statute in every case 
(r),— and even (under special circumstances) in un¬ 
published information, at least for the purpose of 
restraining the piracy thereof (.sq. In all cases of 
copyright, the action is usually brought for an 
alleged infringement of the copyright, and claims an 
injunction, and either damages or an account of 
profits {t ); and in these actions,—assuming that the 
right to the copyright exists, and exists in the 
plaintiff {u ),—the principal (piestion at the trial is. 


(/) Blank v. Footman, Pretty J Co., 39 Ch Di\. 67S. 

(m) Lc May v. Welch, 28 Ch. Uiv. 24 ; line Clarke's Design, 1896, 
2 Ch. 38; Harper cC- Co. v. Wright A Co, 1896, i Ch 143 ; and see 
Cooper V. Stevens, 1895, ^ C!h. 567. 

(71) Badische Amlin v. Johnson, JS97, 2 Ch. 322 ; 1898, A. C. 200 . 
(0) Coote V. Judd, 23 Ch. Div. 727; Thomas v. Turner, 33 Ch. Di\. 
292 ; Johnson v. Newncs, 1894, 3 Ch 663. 

{p) Lawrence v. Smith, Jac. 472 ; Walcot v. Ha/I-fr, 7 Ves. i. 

Iq) Chilton V. Progress Co., 1895, 2 Ch. 29 

(r) Tuck V. Pricstcr, hupra ; Wa 7 'nc v Seelmhm, supia. 

(s) Exchange Telegraph Co. v. Gicgory «(• Co, 1896, I Q. B. 147 ; 
Exchange Telegraph Co. v. Central, News, 2 Ch. 48. 

(/) Muddock V. Blachvood, 189S, 1 Ch. 58. 

(u) Petty V. Taylo 7 ', 1897, I Ch. 465; and see Stevens v. Penning 
I K. & J. 168 ; Hole v. Bradbury, 12 Ch. Div 886; London Alliance v. 
Cox, 1891, 3 Ch. 291; and Griffith v. Tower Co., 1897, I Ch. 21. 


Designs,—are 
like patents. 


(B.) Copy¬ 
rights,—DO 
copyright in 
ii religious, 
immoral, or 
libellous 
works. 
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What 18 an in 
fiingetnent of 
copyright ? 

Bondfide 
quotations, a 
bond fide 
abridgment 
or bond fide 
use of com¬ 
mon mate¬ 
rials, not an 
infringement. 


Maps, calen¬ 
dars, tables, 
&c.,—what 18 
an infringe¬ 
ment of copy¬ 
right m. 


whether there has been in fact an infringement. 
Now it is clearly settled not to be an infringement 
of the cop3rright in a book to make hond fide quota¬ 
tions or extracts from it, or to make a hond fide 
abridgment of it, or to make a hond fide use of 
the same common materials in the composition of 
another work; but what constitutes a hond fide use 
of extracts, or a hond fide abridgment, or a hond fide 
use of common materials, is often a matter of most 
embarrassing inquiry,—the question being, whether 
there has been a legitimate and fair exercise of 
mental ability, industry, and discrimination resulting 
in the production of a new work {0). Therefore, as 
regards copyright in books, if, instead of searching 
into the common sources in an independent and 
critical manner, and deriving therefrom the materials 
which he chooses to appropriate, an author should 
quietly and servilely avail himself of the labour of 
his predecessor, and adopt his arrangement,—or do it 
with only colourable variations,—that would not be a 
hond fide use of the common materials, but would be 
an infringement; but, subject always to his complying 
with the above distinctions, it is no infringement where 
an author has been led by an earlier writer to consult 
authorities referred to by him,—even though he may 
quote the same passages from those authorities which 
were used by the earlier writer (.r) ; neither is it an 
infringement, if nothing material is taken (y); seem, 
if material parts are taken (2). And as regards 
copyright in maps, road-books, calendars, chrono¬ 
logical and other tables, the materials being equally 
open to all, and the result also necessarily showing a 
certain identity or similitude, there is a difficulty not 


(v) Campbell v Scott, il Sim. 31 ; Lewie v. Fydhrton, 2 Beav. 6, 

(aj) Pike V. Nicholas, L. R|.5 Gh. Ap. 251. 
ly) Chattertoii v. Cave, 3 App. Ca. 483. 

(z) Ager v. Peninsular and Oriental Co, 25 Ch. Div. 637; Trade 
Auxiliary Co. v. Middlesborough, 40 Ch. Div. 425 ; Cate v. Devon, die, 
Co., ib. 500; Brooks v. Religious Tract Society, W. N. 1897, p. 25. 
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only in distinguishing the difference in the result, 

but also in detecting an unfair use of a prior existing 

copyright; wherefore the ffict of copy or no copy 

has generally to be ascertained, by the ajrpearance in 

the alleged eopy of the same inaccuracies or blunders {if 

any) that are to be found in the first yuhlished icork; 

but even this mode of proof must be applied with 

caution (a). As regards oral lectures, persons ad- Copyright m 

mitted as pupils or otherwise to hear them cannot 

publish them for profit, and would be restrained by 

injunction from so doin<( (b). And it appears, that Copyright m 

there may be,—or that practically there may be,—a 

valid copyright in the mere title to a book, e.g., in 

the title “Trial and Friendship” (c); but this has 

been recently questioned (</), and is perhaps only 

true under special circumstances, and certainly the 

mere registration of such title does not confer any 

copyright in it (6). There may also be,—or there 

may practically be,— copyright in the mere external 

appearance of a newspaper, c.g., The Times (/), also, and in illustra- 

in the “ illustrations ” published by tradesmen in 

their catalogues (//), and in the “headings” in a 

trade directory (h), although the entire catalogue or 

entire directory has not been copyrighted. And as 

regards copyright as distinguished from patent, it Copyright and 

has been said, that copyright is in the description, and 

not in the thing described, while patent is in the 

thing described (i) ; also, sketches of iabkmtx vivants 


(а) Longman v. Winchester, i6 Ves. 269; Dicks v. Brooks, 15 Ch. 
Div. 52 ; Ledie v. Young d? Sons, 1894, A C. 335. 

(б) Ahemeihy v. Hutchinson, 3 L. J. Ch. 209; Nicols v. Pitman, 
26 Ch. Div. 374; Caird v. Sime, 12 App. Ca. 326. 

(c) Weldon v. Dicks, lO Ch. Div. 247, 

[d] Dicks V. Yates, i8 Ch. Div. 76; Schove v. Schmincke, 33 Ch. 
Div. 546. 

{t) Licensed VictuaBers v. Bingham, 38 Ch. Div. 139. 

(/) Walter v. Hoice, 17 Ch. Div. 708; Walter Steinkopff, 1892, 
3 Ch. 489. 

(g) Maple's Case, 21 Ch. Div. 369. 

(A) Lamb v. Evans, 1893, i Ch. 218. 

(t) Hollinvake v. Truswell, 1894, 3 Ch. 42a 
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Copyright ni 
letters on lite¬ 
rary subjects 
or private 
matters. 

1. The writer 
may restrain 
their publica¬ 
tion. 

2. The paity 
written to 
may also re¬ 
strain their 
publication by 
a stranger. 

3. Publication 
permitted on 
grounds of 
public policy. 

Injunction 
against pub¬ 
lication of an 
unpublished 
manuscript. 


(with explanatory letterpress), the tableaux vivants 
being representations of pictures in which the plain¬ 
tiff has copyright, are no infringement of the 
plaintifi’s copyright (k ); nor arc the living pictures 
themselves an infringement of the plaintiff’s copy¬ 
right (/),—but the background may be so (vi ); and 
the drawings (i.e., the illustrations) in a book may or 
may not form (but usually do not form) part of the 
copyright in the book,—so far as regards an action 
for an infringement of such copyright (n). As re¬ 
gards private letters, whether on literary subjects or 
on matters of private business, personal friendship, 
or family concerns, a learned writer (0) lays it down,— 
(i.) That the writer of private letters has such a 
qualified right of property in tliem as will entitle 
him to an injunction to restrain their publication by 
the party written to, or his assignees (/?); (2.) That 
the party written to has such a qualified right of 
property in tlie letters written to him as will entitle 
him or his personal representatives to restrain the 
publication of them by a stranger {q), but (3.) That 
such qualified right may in either case be displaced 
by sufficient reasons of public policy, or by some per¬ 
sonal equity (/•). And as regards an unpublished 
manuscript, on injunction will, in a proper case, be 
granted to restrain the publication thereof (5); and 
copies (even manuscript copies) of a tale may not 
lawfully be made for the otherwise lawful purpose of 
dramatising it (t). And note, that in case the first 


(k) Ilanfstamgl v. Netvncs, 1894, 3 Oh. 109. 

(Z) Hanfstacnyl v. Empire Palace, 1894, 3 Ch. 109; W. N. 1894, p. 
220. 

(m) Hanfstacnyl v. Empire Palace, W. N. 1895, p. 76. 

(n) Petty V. Taylor, 1887, i Ch. 465. 

(0) Drew on Inj., 208, 209. 

(p) Pope V. Curl, 2 Atk. 342; Oee v Piitchard, 2 Swannt. 402. 

Iq) Thompson v. Stanhope, Amb. 737. 

(?•) Perceval v. Phipps, 2 & B. 19. 

(«) Duke of Queensberry v. Shebbeare, 2 Eden. 329; Prince Albert 
Stranye, I Mac. & G. 25. 

(<) Warnc v. Seebohm, 39 Ch. Div. 73. 
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edition of an alleged piratical work is not considered Succewive 
by the proprietor of a prior existing copyright to be 
of a sufficiently piratical and injurious character to 
justify him in commencing at once an action for the 
infringement of his copyright, he will not, by this 
apparent but justifiable neglect, be afterwards pre¬ 
judiced in commencing an action for the infringe¬ 
ment, if the second or other subsequent edition shows 
greater marks of piracy (?/)• 

(C.) In the case of Trade-marks,—As regards the (C.) Trade- 
use of trade-marks, and generally the enjoyment of hijunction 
particular trade-names, the right to protection prior 
to the Trade-Marks Registration Acts, 1875-76, did did not de- 
not depend upon an} property in them, but on the pe?ty,^but 
principle that the court would not allov^ fraud to he 
practised upon prirate individuals or upon fhe public ; mit fraud 
“and in cases to which these last-mentioned Acts 
“did not apply, or the parties had not chosen to 
“ avail themselves of the benefit of the Acts, the 
“ foundation of the jurisdiction in equity to restrain 
“ a piracy remained the same (c). For [apart from 
“these Acts, and from the Patents, Designs, and 
“Trade-Marks Act, 1883, which has repealed them 
“ and re-enacted and amended their provisions] the 
“ right to a trade-mark or trade-name cannot properly 
“ be described as a copyright,—it is, in fact, the right 
“ which any person, designating his wares or commo- 
“ dities by a particular trade-mark, has to prevent 
“ others from selling wares which arc not his, marked 
“with that trade-mark in order to mish'ad the puhlicy 
“and so incidentally to injure the person who is 
“owner of the trade-mark” {w). But now, if the 

(u) Hoggs. ScoU, L. R. 18 Eq. 444. 

(v) Mitchell V. Henry, 15 Ch. Div. 181; National Starch v, Mann, 

1894, A. C. 275. , 

(w) Farina v. Silverlock, 6 De G. M. & G. 217 ; Singer Manuf. Co. 

V. Loog, 8 App. Ca. 15 ; Reddatcay s.Bentham, 1892, 2 Q. B. 639 ; 

Reddaway v. Banham, 1896, A. C. 199; Saxlehner v. Apollinartt Co., 

1897, I Ch. 893 ; Parsons v. Gillespie, 1898, A. C. 239. 
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May now 
depend on 
property. 


“ Fancy 
words/’— 
registration of. 


trade-mark or trade-name, being a proper subject for 
registration, has been duly registered under these 
Acts, the owner has,—to the extent that his trade¬ 
mark has been or is used in connection with goods 
(x), but not further (y),—a true property in it, and 
may restrain the piratical use of it by others without 
proving any fraudulent intent (;;),—so that even an 
innocent user would be an infringement (a). And 
with regard to the registration of single words as 
trade-marks, it appears, that if they have been used 
before 1875, they may be registered; and by section 
64 of the Act of 1883, any “fancy word” might 
have been so registered (/;), provided it was used as 
a distinctive word, and not for a fraudulent purpose 
(c); and now, by the loth section of the Patents, 
Designs, and Trade-Marks Act, 1888, repealing sect. 
64 of the Act of 1883, the “ fancy ^^ord ” is required 
to be an “ invented word” or a word haviufj no reference 
“ to the character or qnatitj/ of the goods, and not being 
“ a gcograidiical name,” — e.g., “ Mazawattee ” for tea (^/), 
“Trilby” for ladies hosiery (e), and “Bovril” for 
beef-extract (/), also, the ''portrait” of the maker 
is a distinctive device for cough-lozenges, also, a 
'flower” {eg., the Magnolia flower) may bo a good 
trade-mark (7); and as regards the use of the “royal 
arms” (//). the.se may, semUe, be validly used, provided 
they are more or le.ss modified (i). 


(x) Halt V, Colley, 44 Cli Uiv 198, 

if) Hargreave v. Frennan, 1891, 3 Ch, 39; Magnolia Metal Co^s 
Trade-Marks, 1897, 2 Ch. 371; In re Anderson's Trade-Mark, 26 Ch. 
Div. 409. 

(z) Orr Ewiivg v. Johnston, 7 App. Ca. 219. 

(a) Upmann v. Forester, 2 Ch. Div. 231. 

{h) In re Trade-Mark ^'Alpine," 29 Ch. Div. 877 ; Wood v, Lambert, 
32 Ch. Div. 247. 

(c) In re Lyndon's Trade-Mark, 32 Ch. Div. 109; In re Duzer's 
Trade-Mark, 34 Ch. Div. 623 , Eno v. Dunn, 15 App, Ca, 252, 

{d) In re Densham's Trade-Mark, 1895, 2 Ch. 176. 

(<;) In re Ildt & Co's Trf^de-Mark, 1896, i Ch. 711. 

(/) In re Trade-Mark Bovril," 1896, 2 Ch. 600. 

(g) Magnolia Metal Co's Trade-Marks, 1897, 2 Ch. 371. 

[h) In re Rowland’s Trade-Mark, 1897, I Ch. 71. 

(1) In re K6ni^'s Application, 1896, 2 Ch. 236. 
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The distinctions above taken may be illustrated 
by the following cases :— In Burgm v. Bwrye^^s (k), Burgest v. 
where a father had for many years exclusively sold mar^can^t be 
an article under the title of “ Burgess’s Essence of restrained 

. , . „ , , , ^ • 1 • trom using his 

Anchovies, the court would not restram his sun own name as 
from selling a similar article under that name, no Ituck 
fraud being proved, Knight Bruce, L.J., saying : “ All 
“ the Queen’s subjects have a right, if they will, to 
“ manufacture and sell pickles and sauces, and not 
‘‘ the less that their fathers had done so before them. 

“ All the Queen’s subjects have a right to sell these 
“ articles m their own mnies, and not the less so that 
“ they bear the same names as their fathers. This 
“ defendant follows the same trade as his father follows, 

“ and carries on the trade in his own name, and sells 
“ his essence of anchovies as ‘ Burgess’s Essence of 
“ Anchovies,’ — which, in truth, it is. If any circu/n- if there be no 
“ dance of fraud accompanied the ca'>*\ it irould stand very part! ** 

'' differently {l)\ but the whole ground of complaint 
“ is the great celebrity which, during many years, 

“ has been possessed by the elder Burge.ss’s essence of 
“ anchovies, and that does not give him such an ex- 
“ elusive right, such a monopoly, such a privilege, as to 
“ prevent the son from making essence of anchovies, 

“and selling it under his own name” {m). But in 
Cocks V. Chandler {n), where the bill was filed by the Oocksv. 
successor in title of the inventor of a sauc<^ known uae*of woriT 
as “ Reading Sauce,” to restrain a rival manufacturer 
from selling his preparation under the name of “The a fraud on 
Original Reading Sauce,”—on proof by the plaintiff 
that he alone was entitled to the original receipt, and 
that on that ground his sauce had attained a high 
reputation in the market, an injunction was granted 

(Jc) 3 De G. M. & G. 897 ; OoodftUow y. Prince, 35 Ch. Div. 709. 

{1) PtnH V. Maison Pini^t, 1898, I Ch. 179. 

(m) Turton v. Turton, 42 Ch. Div. 128; Saunders v. Sun Life qf 
Canada, 1894, I Ch. 537. 

(n) L. R. 11 Eq. 446. 
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Lord Cairns’s 
Act. 

Equity may 
give damages, 
wheie it has 
junsdictiou to 
grant injunc¬ 
tion or specific 
performance 


May assess 
damages, with 
or without a 
jury, or direct 
an issue. 


against the use by the defendant of the word 
“ original,” 05 being a device to mislead the pichlie (o). 
So also, and for the like reason, the use of the words 
“ Yorkshire Eelish ” (;j), and of the words “ Camel 
Hair Belti'fig ” {q\ unless duly qualified so as to pre¬ 
vent the deception, has been restrained. Also, the 
use of “wrappers,” enclosing packets of goods will be 
restrained, if their tendency (and apparent object) 
is to deceive (r). 

By Lord Cairns’s Act (5), it was enacted, that in all 
cases in which a court of egiiity hadjiu isdiriion to enter¬ 
tain an application for an injunction against a breach 
of any covenant, contract, or agreement, or against 
the commission or continuance of any wrongful act, 
or for the specific performance of any covenant, 
contract, or agreement, in all these cases it should 
be lawful for the same court, if it should think fit, 
to award damages to the party injured, either in 
addition to, or in substitution for, such injunction, and 
such damages might be asse.ssed in such manner as 
the court should direct, and by subsequent sections 
of the Act, provision was made, for the assessment 
of damages, and tor the trial of (questions of fact,— 
either by a jury before the court itself, or by the 
court alone; also, for the assessment of damages, by 
a jury before any judge of one of the superior courts 
of common law at nisi yritis, or at the assizes, or 
before a sheriff, as is usual upon writs of inquiry at 
common law {t). And under that statute, although 
the jurisdiction of the court was not thereby ex- 


(0) Raggett v. Fimllater, L. R. 17 Eq. 29; Ohcavin v. Walkei', 5 Ch. 
Div. 850 ; Braham v. Brachim, 7 Ch. Div. 848. 

ip) Powell V. Birmingham {Yorkshire Relish Case), 1894, 3 Ch. 449; 
1896, 2 Ch 54; 1897, A. C. 710; and see Cochrane v. M'‘Nish (the 
“club-soda” case), 1896, A. Q. 225. 

[q) Reddaway v. Banham, 189b, A. C. 199. 

(r) Knott V. Marshall, W. N, 1894, p. 214. 
is) 21 & 22 Viet c. 27. 

(0 Jacques V. Millar, 6 Ch. Div. 153. 
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tended to cases where there was a plain common 
law remedy, and where, before the statute, the court 
would not have interfered (ti), — so that in cases 
where a plaintiff came to the court for the spe- Damages 
cific performance of a contract which could not be w^errtTe con- 
specifically performed at all, there damages could tract could not 

® , be performed 

not be given m lieu or specmc periormance (r), and at all. 
there could be no relief in a court of equity “ where 
the bill was filed for damages, and damages only" (x), 

—still the court would give damages, as a general 
rule, Avhere the damages were incidental to the 
relief by specific performance or injunction, and also 
where the evidence was insufficient to support a 
case for an injunction (//); nevertheless, the court injunction, 
could not, in its rliscretion, give damages in lieu of damage^— 
an injunction, where the plaintiff made out his right ^ghtto. 
to an injunction (z),—more especially in the case of 
a continuing nuisance (a). Also, where the court 
had jurisdiction to compel specific performance of 
part of the contract, it had power under the statute 
to award damages also for the breach of another p^art 
of that contract, in respect of which it could not have 
compelled specific performance,—r </., in a case where 
the plaintiff had agreed to grant a lease to the 
defendant when and so soon as he (the defendant) 
should have built a now house on the land; and 
the defendant agreed to accept such lease when 
required, and to pull down an old house then 
standing on the land, and to build a new one on 
the site thereof,—it was held, that the plaintiff was 
entitled to damages for the non-building of the house, 


(m) IVtc/r* V. Hunt, Johnson, 380. 

\v) Rogers v. Chxdlis, 27 Beav. 175 ; Scott v. Raymcnt, L. R. 7 Eq. 112. 
(a:) Middleton v. Magnay^ 2 H. & M 237 ; Lemrsv. Earl of Shaftes¬ 
bury^ L. R. 2 Eq. 270. 

(y) City of London Brewery Com}xtni^ v. Tennant, L. R. 9 Ch. App. 
212; Hc^nd v. Worley, 26 Ch. Div. 578. 

(r) Krehl v. Burrell, 10 Ch. Div. 146; Greenwood v. Hornsey, 33 Ch. 
Div. 471; Martin v. Price, 1894, i Ch. 276. 

(a) Meux v. City Electric Lighting Co., 1895, i Ch. 287. 
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Repeal of 
Lord Cairns’s 
Act,—the 
junsdiction 
saved. 


Sir John 
Rolfs Act,— 
determination 
of legal ques¬ 
tions. 


and to specific performance of the contract to accept 
the lease,—Wood, V.C., saying: “ The defendant has 
agreed to accept a lease when required, and the 
“ court has therefore jurisdiction. . . . The court, having 
“ therefore acquired jurisdiction, may give damages either 
''iu addition to, or in substitution for, speeijie per- 
''formance. The meaning of the statute can only bo, 
“ that where the court has jurisdiction in the suit, 
“it may award ilamagcs in substitution for specific 
“ performance ” {h ); and note, that when damages 
are given, they are now given down to the date of 
assessment (r). Hut, of cour.se, if the remedy by 
specific performance or for an injunction is altogether 
lost,— c.g,, through lapse of time,—the court cannot 
oven give damages {d). Lord Cairns’s Act, ss. 3,4,6, 
and 7, it may be observed generally, has been re¬ 
pealed by the Statute Law Kevision Act, 1881 (44 
45 Viet. c. 59); but the repeal is expressed to bo 
“ without prejudice to any jurisdiction or principle 
“ or rule of law or eipiity established or confirmed ” 
by the repealed enactment, and consequently, the 
right to give damages in addition to or in lieu of an 
injunction, when that would bo proper, is a jurisdic¬ 
tion still pre.served to the Chancery Division (<■). 

Hy Kelt’s Act {Jj, it was enacted, that m all cases 
in which any relief or remedy within the jurisdiction 
of the Court of Chancery was sought in any Chancery 
cause or matter, whether the title to such relief or 
remedy was or was not incidental to, or dependent 
upon, a legal right, every question of law or fact 
cognisable in a court of common law on the deter¬ 
mination of which the title to such relief or remedy 
depended, should bo determined by or before the 

(6) iSoames v. Edge, J^hn. 669. 

(c) Ude V Chard Union, 1894, i Ch. 293. 

{d) Lavery v. Purtell, 39 Ch. Div. 508. 

(e) Krekl v. Bwretl, supra ; Martin v. Pi ice, supra. 
if) 25 & 26 Viet. c. 42. 
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saino court,—or, where uiore convenient, an issue or 
issues might be directed to be tried at the assizes,— 
but, in all cases, subject to the court’s being of 
opinion, in a matter of concurrent jurisdiction, that 
the case was properly brought into equity (</). 

By the Common Law Procedure Act, 1854 {k), s. injunction 
79, it was enacted, that in all cases of breach of con- 
tract or other injury, where the party injured was ProcedmoAct, 
entitled to maintain and had Imght an aHwn, he 
might, in like eiuse and manner as thereinbefore pro¬ 
vided with respect to mandamus, claim a writ of in¬ 
junction, against the repetition or contiuiutnoo of such 
breach of contract or other injury, or against the 
committal of any breach of contract or injury of a 
like kind, arising out of the same contract, or relating 
to the same property or right. and he might, in the 
same action, include a claim for damages or other 
redress (i). 

Of course, now, under the Judicature Acts, the Judicature 
Chancery Division and the Queen’s Bench Division 
are in all respects upon a level, each having its own 
original jurisdiction, and also all the original jurisdic¬ 
tion of the other, as regards all matters calling for 
an injunction, with or without damages or profits. 


(7) Durell V. Pritchanl^ L R. I Ch. App. 244. 

(A) 17 k 18 Viet c. 125. 

(t) Maxell V. Hxgbry, 31 L. J. Exch. 329; Jesscl v. Chapliih 2 Jur. 
N. 8. 931. 



( 68o ) 


Origin of 
jurisdiction. 


Writ of par¬ 
tition at law, 
inadequate. 


CHAPTER XT. 

PARTITION. 

The ground oT the equity jurisdiction in partition has 
been thus stated by Lord Redcsdale:—“ In the case 
“ of the partition of an estate, if the titles of the parties 
“ are in any degree complicated, the difficulties which 
“ have occurred in proceeding at the common law 
“ have led to applications to courts of equity for par- 
“ titions, which are effiected by first ascertaining the 
“ rights (set/, the undivided shares) of the several 
“ persons interested, and then issuing a commission to 
“ make the partition required; and upon return of the 
“ commission, and confirmation of that return by the 
“ court, the partition is finally completed by mutual 
“ conveyances of the allotments made to the several 
“ parties "(a). 

The common law always allowed co-parceners to 
compel a partition, and the statutes 31 Hen. VIII. c. i, 
and 32 Hen. VIII. c. 32, gave the like right at the 
common law to other co-tenants ,—scil to joint tenants 
and to tenants in common (h ); but the common law 
remedy, which was by writ of partition, was early 
found to be inadequate and incomplete,—on account of 
the various and complicated interests which arose in 
the ownership of real estate, and because the courts 
of law were incapable of effectuating in fact the parti¬ 
tion by directing mutual conveyances; and for these 

(а) Mitfurd on Pleading, 120 

(б) Mayfair Property Co, v. JohmUm, 1894, i Ch, 508. 
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reasons, coupled with the necessity for the discovery 
of titles and of making all appropriate compensatory 
adjustments, the courts of equity assumed a general 
concurrent jurisdiction with the courts of law in all 
cases of partition (c), and also extended their juris¬ 
diction to cases where a partition would not have been 
directed at law, as where an equitable title was set 
up (d ); and latterly, the common law remedy by writ 
of partition was abolished altogether (p), although the 
right to a partition given by the old statutes still 
remained (/). 

A suit for partition might have been, and may cases in which 
be, maintained by any freehold tenant in possession, 
whether entitled in fee-simple or in fee-tail (y), or “ot. 
for life (A), or for any other freehold estatt (i),— and 
apparently even when the co-owners are eniitled only 
for a term of years (/. ),—provided only they are in pos¬ 
session ; and the decree or judgment Avould have been, 
and would be, binding on the remaindermen and re¬ 
versioners (/). But a suit for partition could not have 
been, and cannot be, maintained by a person interested 
as a co-tenant entitled only in remainder or reversion, 

—for it would be unreasonable, that a remainderman 
or reversioner should disturb the existing state of 
things, during the possession of the tenant for life or 
other prior tenant (m). Also, a partition will not be 
granted, when there is an overriding power or trust,— 
during the continuance of such power or trust (a), 


(c) A^ar V. Fairfax, L R. 2 E(j. 440 

(rf) Wills V. i>ladc, 6 Ves. 49S ; Cartarujht v. Pidtencij, 2 Atk. 380. 

(e) 3 A 4 Will. IV. c 27, a. 36. 

if) Mayfair Property Co. \. Johnston, supra. 

{(f) Brook V. Hartford, 2 P. Wins. 518. 

(h) Oaskell V. Gaskell, 6 Sira. 643. 

(t) Hobson V. Sherwood, 4 Bt*av. 184, 

(t) Baring v. Nash, i V. A B. 551. ^ 

(0 Oaskell v. Oaskell, supra. 

(wi) Evans v. Bagshaw, L. R. 5 Gh. App. 34O. 

(n) Swaine v. Denhy, 14 Ch. Div. 326; Biygs v. Peacock, 22 Ch. 
Div. 284 ; Boyd v. Allen, 24 Ch. Div. 622. 
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and, of course, a bill or action for partition will not 
lie, where the purpose of the action is not partition but 
to prove the legal title (o); moreover, the titles of 
the parties must, in every partition action, have one 
p^ioperties cominou root (p). And as regards the properties of 
partition may which a partition may bo decreed, these include 
e decreed mauors, and freehold corporeal estates generally (r /); 

also, advowsons (r), and rent-charges (<9); also, lease¬ 
holds for years ( 0 ; and [since the Copyhold Act, 
1841 (4 & 5 Yict. c. 35), now repealed, but its pro¬ 
visions in this particular re-enacted, by the Copyhold 
Act, 1894] (((), copyhold hereditaments (v). 


Piovisions of In suits for partition, difficulties often arise from 
is^o^amtof the incapacity of some or one of the persons inter- 
i893*when^’ property. It was accordingly provided, 

persons in- by the Trustee Act, 1850 (13 S: 14 Viet. c. 60), s. 
under inca- 30, as regards judgments or decrees lor a partition, 
pacity. Partition Act, 1868(31 A 32 Viet. c. 

40), s. 7, as regards judgments for a sale in lieu of 
partition—a subject hereinafter treated of—and it 
has now been provided, by the Trustee Act, 1893 
(56 & 57 Viet. c. 53), s. 31, that the court may de¬ 
clare, that any of the parties to the suit are trustees 
of the land, or of any part thereof, within the mean¬ 
ing of the Trustee Act, 1893; fl ^<5 interests 

of unborn persons who might claim under any party 
to the suit, or by other ways mentioned in the Act, 
are the interests of persons who, upon coming into 
existence, will be trustees within the meaning of the 
Act; and thereupon, as to any lunatic or person of 


(0) Giffard v. WUliamt, L. R. 5 Ch. App. 546 , Whehtoue v. Dewiz^ 
I Ch. Div. 99. 

(p) Miller V. Warmington, I Jac. & W. 493. 

Iq) Ilanhury v. Hutsey, 14 Beav. 153. 
r) Johnttone v. Baber, 6 De G. M. & G 439. 

’») Bivu V. Watsonf 5 Mee. & W. 255. 

(<) Ame$ V. Comyntf 16 W. R 74, 

(w) 57 & 58 Viet. c. 46, 8. 87. 

(v) Clarke v. Clayton, 2 Giff. 333. 
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unsound mind, the Lord Chancellor, intrusted by the 
sign manual with the care of the persons and estates 
of lunatics, may, by virtue of the Lunacy Act, 1890 LunacvAct, 
(53 Viet. c. 5), s. 135,—and a.s to all others, the 
Chancery Division or any judge thereof may, by 
virtue of the Trustee Act, 1893, s. 31,—make such 
orders as to the estates, rights, and interests of such 
persons, born or unborn, as he or the court might, 
under the provisions of the Act, make concerning 
the estates, rights, and interests of trustees, bom or 
unborn; and accordingly, if any of the persons in¬ 
terested are infants, lunatics, or persons of unsound 
mind, the proper court will carry into effect the 
decree for partition, or for a sale in lieu of partition, 
by making an order vesting their shares in, or direct¬ 
ing a conveyance of their shares by, such persons as 
the court shall direct (x). 

Formerly, a partition was usually made by a com- Difficulties, 
mission issued to inspect and apportion the estate JLrtyVmaii, of 
among the several persons entitled, but where the fftion 
property was small and the persons interested were effect, 
many, the difficulties and inconveniences of a par¬ 
tition were often so great as to render the partition 
the reverse of beneficial,— e.g., in one cavso (y), upon 
the partition of a house, the commissioners allotted 
to the plaintiff the whole stack of chimneys, all the 
fireplaces, the only staircase, and all the conveniences 
in the yard; and the Lord Chancellor said, he did 
not know how to make a better i^e^etition. But these Now remedied 
inconveniences have now, in great measure, been re- Partition Acta, 
moved by the Partition Act, 1868, amended by the 
Partition Act, 1876 (39 & 40 Viet. c. 17) (2), by 
which it is provided, that in a suit for partition,— 
being a suit in which a partition might be made,— 

(*) Davis V. Ingram^ 1897, I Ch. 477. 

(y) Turner v. Morgan^ 8 Vea. 143 ; 11 Ves. 157. 

(a) Pragnell v. Batten, 16 Ch. Div. 36a 
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(a.) Sect. 4,— 
a moiety or 
upwards. 


(6 ) Sects. 3 and 
5,-1688 than a 
moiety. 


Jud^ent for 
partition, or 
sale in lieu 
thereof,—form 
of, and mode 
of obtaining. 


the court may direct a sale in lieu of a partition, 
and a distribution of the proceeds of sale amongst 
the parties entitled according to their shares and 
interests; for, by the Partition Act, i868, s. 4, if a 
moiety or upwards of the co-tenants request a sale, 
the court is to decree a sale,—unless the other co- 
tenants show reason to the contrary (a), the burden 
of proof being in this case upon the parties resisting 
a sale (h ); and, by sects. 3 and 5, if one or more (less 
than a moiety) of the co-tenants request a sale, the 
court may in its discretion direct a sale,—by sect. 3, 
if it appears to the court that, by reason of the nature 
of the property or of the number of the parties in¬ 
terested or presumptively interested, or of the absence 
or disability of some of the parties, or of any other 
circumstances, a sale of the property and a distribu¬ 
tion of the proceeds would be more beueticial than 
a partition, and notwithstanding the dissent or dis¬ 
ability of any others (r), and by sect. 5, if any co-tenant 
requests a sale in lieu of a partition,—unless the 
parties resisting a sale, or some of them, undertake 
to purchase the share of the party requesting a sale; 
and in case of such undertaking being given, the 
court may, in its discretion, order a valuation of the 
share of the party requesting a sale {d\ or may refuse 
to direct a sale (<?). 

The decree or judgment directing a partition, or a 
sale in lieu thereof, is usually obtained on motion for 
judgment duly set down and taken as a short cause; 
and this practice is invariable, where the defendant 
(as he usually does) makes default in delivering a 
defence ; but should the defendant deliver a defence. 


(a) Drvnkwater v. Ratdiffe^ L. R. 20 Eq. 528. 

(b) Wilkinson v. Joherns^ L. R. 16 Eq 14; Porter v. Lopes, 7 Ch. 
Div. 358. 

(c) Gilbert v. Smith, 1 1 Ch. Div. 78. 

{d) Williams v. Eames, L. R. lo Ch. App. 204. 

{t) Richardson v. Feary, 39 Ch. Div. 45. 
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and therein admit the plaintiff s title, the decree or 
judgment will be made on ordinary motion (/); and, 
in a proper case, the decree or judgment will order 
an account of the rents and profits for the six years 
last preceding the issue of the writ of summons in 
the action (y). In the general case, the judgment 
simply refers the action to Chambers for certain in¬ 
quiries to be taken as to the persons entitled, and 
directs a sale only if it is certified that all such 
persons are parties or (in effect) parties to the action 
(A); but if (as will occasionally happen, where the 
property is small and the title simple) (i), the title 
is made out at the hearing or trial, an immediate 
sale will bo directed by the judgment (A ); and usually 
all the co-owners (other than the party having 
the conduct of the sale) have leave to bid (/); and 
an inquiry may sometimes be usefully added le- 
garding incumbrances (m ),—but the incumbrancers 
are not to bo made parties to the action itself (?t), 
and there may also be an inquiry as to occupation 
rent, when one of the co-tenants has been in posses¬ 
sion of the property; but, semb/e, this occupation 
rent, being only a personal claim, will not hold good 
as against a mortgagee of the co-tenant (0), The 
sale is usually carried out under the direction of the 
court; but under Order li. Rule a (December 1885), 
the court may, with a view to avoiding exp*mse or 
delay, or for other good reason, direct the sale to be 
carried out by proceedings altogether out of court, 
the proceeds of the sale being in that case usually 


(/) Burmll V. Burnell^ ir Cb. Div 213 ; Order xxxii. Rule 6 {1883) 
(g) Burnell v. Burnell, supra. 

(A) Senior v. Jlerejord, 4 Cli. Div. 494. 

(i) Wood V. Gregory, 43 Ch. Div. 82. 

(it) Leet V. Covlton, L. R. 20 Eq. 20. 

( 1 ) Field V. Dracup, 1894, l Ch. 59. • 

(w) Fawtkrop v. Stocks, W. N. 1884, p. 118. 

(n) Sinclair v. James, 1894, 3 Ch. 554. 

(0) Hill V. Hickin, 1897, 2 Ch. 579. 


Sale,—mode of 
effectuating. 
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Costs of the 
action. 


brought into court; and this rule would apparently 
be applicable in all cases (p). The costs of all parties 
are provided for on further consideration (q ),—only 
one set of costs being allowed in respect of each 
share (?•), 


Strwjnell v. IStrugncU, 27 Ch. Div. 258. 
iq) Bdchtr v. Wdluims, 45 Ch. Div. 510. 

(r) Cation v. Banks, 1893, 2 Ch. 221; Anccll v. Bolfc, W. N. 1896, 
p. 9. 
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CHAPTER XIL 
ixti:rpitaj)kr 

Interim.eader in equity was, when, two or more interpleader 
persons, whoso titles were connected (hy reason either ^heJe u’ol>r 
of one beino derived from the otlier, or of both beine: ‘nor** person* 
derived from a common source), claimed the same thing from u 
thing from a third ptTson, and he, not knowing to 
which of the claimants he ought of right to render 
it, feared he might be hurt by one or other of them: 
and in such a case, he exlubited a bill of inter¬ 
pleader against both, stating their several claims and 
his o^m position in regard to the matter, and praijing 
that the claimants might interphad, so that the court 
might adjudge to which of them the thing be¬ 
longed,—and if any action had been brought by either 
claimant against him concerning the subject-matter 
in dispute, he also prayed that such claimant might 
be restrained from proceeding witli that action (a). 

The remedy of interpleader existed also at the com- interpleader 
mon law; but (prior to the statutes i & 2 W ill. IV. aii^Tniy^ 
c. 58, and 23 & 24 Viet. c. 126) tlie remedy at law 
had a very narrow range of application, lying only 
in the case of a joint-bailment by the claimants (b); 
wherefore the jurisdiction in equity was more exten¬ 
sively available. 

In order that a party might interplead in equity, 


(a) Jones v. 7 'hornas, 2 Sun. & G>ff. i86; Prudential Assurance Com¬ 
pany \. Thomas, L. R. 3 Ch. App. 74. 

(b) Crawshay v. Thornton, 2 My. & Cr. i, 21. 
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Mitchell V. 
HaynCy— 
plamtiif to a 
bill of mtei- 
pleader must 
have had no 
personal 
interest m 
the subject- 
matter 


Excepting 
(now) for his 
costs and 
charges. 


it was essential, that he should have no personal 
interest in the subject-matter; and in a case there¬ 
fore where the plaintiff, an auctioneer, had sold an 
estate, and the purchaser subsequently commenced 
an action against him for the return of his deposit, 
and the plaintiff thereupon commenced his action of 
interpleader against the vendor and the purchaser, 
and prayed an interpleader and injunction, offering 
to i)ay the deposit money into court after deducting his 
commission ,—the Vice-Chancellor refused the bill (r), 
saying: “ Interpleader is where the plaintiff is the 
“ holder of a stake which is equally contested by the 
“defendants, and as to which the plaintiff is ivholh/ 
“ indifferent between the parties, and the right to which 
“will be fully settled by the interpleader between 
“ the defendants ” (d). And in accordance with that 
decision, it has now been provided, by Order Ivii. 
Rule 2 (1883), that the ajiplicant for the interpleader 
summons provided by that order,—and who is in¬ 
variably the defendant in the action,--must satisfy 
the court that he claims no interest in the subject-matter 
in dispute other than for his costs or charges (r), and 
that he is willing to pay or transfer the subject- 
matter into court, or to dispose of it as the court 
may direct. It is to be noticed, however, that when 
the dispute is between two rival (or competing) 
auctioneers, —one of whom claims (say, ;^35), for his 
commission in respect of the sale of a house, and 
sues the defendant (the owner of the house) for such 
commission, and the other of the two auctioneers 
claims (say, £2^) for his commission in respect of 
the sale of the same house (for the defendant),—that 
is not a case in which the defendant may have an 


(c) Mitchell v. Ilayne, 2 Skn. & Stu. 63 ; and see Order Ivii. Rule 2, 
1883. 

(d) Attenhorouyh v. Si. Katherine Docks Co., 3 C. P. D. 373, 467. 

(e) Oeh-uder v. Plotm, 25 Q. B. D. 13. 
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interpleader, the dispute not being in respect of one 
and the same subject-matter (/). 

Further, in the equitable interpleader, the plain- cramhayy. 
tiff, besides having had no personal interest in the 
subject - matter, must also have been under no 

. . . under no 

personal liability to either of the claimants, and personal 
therefore, in a case where A. deposited certain iron 
with B. & Co., who were wharfingers, and afterwards 
directed them to deliver it to C., and C. applied to 
B. & Co. to know the particulars of the iron held by 
them on his account, and B. & Co. thereupon wrote 
a letter to C., saying that, in compliance with his 
request, they annexed a note of the landing weights 
of the iron transferred into his name by A., and now 
held hy them {H & Co.) at his (C.’s) disposal: and B. 

& Co. subsequently received notice from D. that the 
iron belonged to him (D.), and B. & Co. upon that 
filed a bill of interpleader against C. & D.,—it was 
held, that they could not maintain interpleader,—/or, 
after their letter to C., he (C.) had a right against them 
independently of the question whether D. was or was 
not entitled to the iron; in other \vords, the plaintiff 
had, by reason of that letter, come under “ a personal 
“ obliyation to C. imlependently of the question of pro- 
'' pertyf and that personal obligation w'as not a right 
that could bo disposed of on the interpleader {g). 

It was sufficient to give to the Court of Equity interpleader, 
jurisdiction in interpleader, if the title of one of legal 
the claimants was Wal and the title of the other tiie other 

. o . equitable. 

was equitable (/t); and it was not necessary, that 
the titles of both claimants should be legal or should 
be equitable,— e.g.^ if a debt had been assigned, and 
a controversy arose between the assignor and the 

(/) Ortatorex v. ShneklCy 1895, 2 Q. B. 249 

(^f) Crawthay v. Thornton^ 2 My. & Cr. I, 19. 

(A) Paris v. Oilham, Coop. 56, M(»yan v. Marsack\ 2 Mer. 107. 
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No inter¬ 
pleader, 
fonneily, in 
case of adverse 
independent 
legal titles 


Secus, now. 


Agent could 
not have inter- 

His principal. 


assignee respecting the title, a bill of interpleader 
might have been brought by the debtor to have the 
point settled to whom he should pay the debt (i ); 
and in fact, where one of the claims Wiis purely equi¬ 
table, it was formerly indispensable to come into 
equity,—for in such a case there could have been no 
interpleader at law (k ), but after the Common Law 
Procedure Act, i860, courts of law would, on an 
interpleader issue, have taken into consideration the 
equitable rights of the parties (/). On the other 
hand, in the case of two adverse independent legal 
titles, the party holding the property was not entitled 
to interplead in equity, —for that would have been 
to assume the right to try merely legal (piestions {m,). 
But all these distinctions have now become obsolete 
since the fusion of law and equity, it having been 
now provided generally, by Order Ivii. Rule i (1883), 
that relief by way of interpleader may be granted, 
wherever the person seeking the relief (and who is 
usually called the applicant) is under liability for 
any debt, money, goods, or chattels, for or in respect 
of which he is, or expects to be, sued by two or 
more persons making adverse claims thereto (and 
who are usually called the claimants); and by rule 
3, the applicant is not to bo disentitled to relief, by 
reason only that the titles of the claimants have not 
a common origin, but are adverse to and independent 
of one another. 

It was a settled rule of law, and of equity also, 
that an agent should not be allowed to dispute the 
title of his principal to property which he had 
received from or for his principal (w); and the 

(i) Wright v. Ward, 4 Rubs. 215. 

(k) Bolton V. Williams, 4 Bro. C. C. 309. 

(i) Rusden v. P<^, L. R. 3 Ex. 269. 

(m) Pearson v. Vardon, 2 Rusa. & M. 606, 610. 

(n) Dixon v. Hammond, 2 B. & Aid. 313. 
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agent could not therefore in general interplead, 
although in exceptional cases he might do so,— e/j., 
if the principal had created an interest in (or lien 
on) the fund or property in favour of a third person, 
and the nature and extent of that interest or lien 
was in controversy between the principal and such Except where 
third person, then the agent might, for his own 
protection, have had interpleader, to compel the ^ 

principal and such third person to litigate their 
respective titles to the fund or property {0). Also, 
a tenant could not in general have had interpleader Tenant could 
against his landlord and a stranger claiming under 
a title adverse to the landlord,—for a bdl of inter- 

. .a stranger 

pleader was, where two persons claimed of a third the claiming by a 
same debt or the same duty, and in the case of an 
adverse claimant it was clear he could not be claim¬ 
ing the same debt,—for the rmt dm upon the demise 
um a different demand from ihd which some other 
person might hare upon the occupation of the premises {p). 

But equity would, even in the case of a tenant, have Cases where a 
granted relief by way of interpleader, if the persons brmg 
claiming the same rent claimed in privity of contract interpleader, 
or of tenure, as in the case of a mortgagor and a 
mort<ya2fee, and as in the case of a trustee and a 
cestui que trust; or where an estate was settled to 
the separate use of a married w'oman, of which the 
tenant had notice, and the husband had been in 
receipt of the rents (^),—for in cases of this sort, the 
tenant did not in fact dispute the title of his land¬ 
lord, but he affirmed that title, and the tenure and 
contract by which the rent was payable, and pat 
himself upon the m-ere uncertainty of the person to whom 
he was to pay the rent 


(0) Smith V. Hammond-^ 6 Siin. lo ; Wrvjht v. ITarrf, 4 Russ. 220. 
(jj) Bungey v. Angove, 2 Ves. Jr. 310; Cook v. Rosdyn^ i Giflf. 
167. 

(?) Clarke, v. fii/nc, 13 Ves. 383; /oAiwon v. AikiiMW^ 3 Anst 
798. 



692 


THE ORIGINALLY CONCURRENT JURISDICTION. 


Sheriff seizing A bill of interpleader could not have been filed by 
n^hav^e^^nter- ^ shcrift' who had soizcd goods in execution against 
pleader. qj. more persons putting forward adverse claims 

to the property,—sc?/, because interpleader lay “where 
“ two persons claimed of a third the same debt or 
the same duty,” and by the seizure the sheriff (it 
was said), as to one of the defendants, admitted him¬ 
self a wrong-doer (/■); nevertheless, equity would 
have allowed interpleader by a sheriff*, where there 
were conflicting equitable claims on the property 
which he had seized (s); and latterly, under the 
Secus, now. statute I & 2 Will. IV. c. 58, the benefit of inter¬ 
pleader was extended to the sheriff*, and, by Order 
Ivii. Rule i (1883), it has now been provided gene¬ 
rally, that relief by way of interpleader may be 
granted, wlierever the applicant in interpleader is 
the sheriff, or other officer charged with the execu¬ 
tion of process by or under the authority of the 
court, and claim is made to any money, goods or 
chattels taken or intended to be taken in execution 
under any process, or to the proceeds or value of 
any such goods or chattels, by any person other 
than the person agiiiiist whom the process issued. 

Affi.iavitof Moreover, the plaintiff* in a bill of interpleader 
IK) CO uflion. required in all cases to satisfy the court, that 

he was not colluding with either of the claimants. 
Lord Redesdale (/) states the matter thus:—“ As the 
“ sole ground on which the jurisdiction of the court 
“ in interpleader is supported is the danger of injury 
“ to the plaintiff {scd. the applicant) from the doubt- 
“ful titles of the defendants (sc//, claimants), the 
“ court will not permit the proceedings to be used 
“ collusively, to give an advantage to either party; 


(r) Slinf/sby v. Boulton, i V. & H. 33“;. 

(«) Hale V. Saloon Omnibus Co., 4 Drew. 492; DuUim v. Furness, 
35 Bpftv. 461. 

{t) Mitford on Pleading, p. 49 ; Errington v. Att.'Qen,, I Jac, 205. 
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“ nor will it permit the plaintiff {soil, applicant) to 
“ delay the payment of money due from him, by 
“ suggesting a doubt to whom it is due; therefore 
“ to a bill of interpleader the plaintiff must annex 
“ an affidavit, that there is no collusion between him 
“ and any of the parties; and if any money is due 
“ from him, he must bring it into court, or at least 
“ offer to do so, by his bill, ” and, under the present 
practice, an affidavit of no collusion is expressly 
required by Order Ivii. Rule 2 (1883). And gene¬ 
rally, under the present practice, and in ])articular Procedure 
under Order Ivii. (1883), the application lor an inter- pleader, 
pleader summons is made to a judge at Chambers; 
and if made by a defendant, it is made at any time 
after service of the writ in the action: and if made 
by the sheriff, ii is made immediately after he has 
seized the goods in execution, and where the sheriff 
interpleads, the court may order a sale of the whole, 
or of any part of the goods, without prejudice to the 
(juestion of the title thereto; and the question of title 
may be decided summarily,—but more often an issue 
of fact will be ordered to be tried, or an issue of law 
to be raised, on a special case stated between the 
claimants (u); or the whole matter may (in a pro¬ 
per case) be transferred into the County Court (r). 

When the Court orders a sale of the goods, it may 
also (and usually will) go on and direct the applica¬ 
tion of the sale-proceeds—“ in such manner and upon 
such terms as shall be just (.r). 


(u) Bursidl v. Bryant, \z Q. B. D. 103; Bobnson v. Tucker, 14 
Q. B. D. 371; Dauwnv Fox, ib. 377 

(v) Judjcature Act, 1884 {47 k 48 Vict. c 51), a. 17. 

(x) Order Ivii. Rule 12 ; Border v Clowstr, 1897, 2 Q. B. 362 ; 
Siti'n V. Teyner, W. N. 1897, p. 154 
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The Auxiliary 
Juiisdiction, 
as such, IS 
now obsolete. 


Discovery, 


PART IV. 

THE [NOW obsolete] AUXILIARY 
JURISDICTION. 


In proceeding to treat of this branch of the juris¬ 
diction in equity, it is to be observed, that it is now 
obsolete as a separate jurisdiction peculiar to equity ; 
and its place is now supplied by niiich simpler and 
speedier modes of procedure in general; but this 
part, although obsolete, is retained,—because, for the 
due application of these substituted simpler pro¬ 
cesses, the principles herein expounded are still 
necessary to be known and understood. We propose 
discussing this now obsolete jurisdiction in the fol¬ 
lowing sections •— 


Section 1 . — On Discovery. 

A bill of discovery was a bill which asked no 
relief, but simply discovery, and it was usually for 
discovery of facts resting in the knowledge of the 
defendant, or of deeds or writings in the possession 
or power of the defendant; and the object of the 
discovery was, to maintain some action or other pro¬ 
ceeding in a court of law. In order to maintain a 
bill of discovery, the action must have been already 
commenced at law,—unless, indeed, the object of 
the discovery was to ascertain in fact who was the 
proper defendant at law (a); and the equitable juris¬ 
diction to grant discovery arose from the inability 


(a) AngdL v. Angdl, I Sim. & Stu. 83. 
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of the courts of common law to compel discovery jurisdiction 
by the parties to the suit, or to compel the produc- granTdii^ 
tion of material documents in the custody or power 
of the parties. A bill of discovery might have been 
resisted upon the following (among other grounds), Defences to a 
namely:—(i.) That the subject was not cognisable 
in any court of justice; (2.) That the value of the 
suit was beneath the dignity of a court of equity; 

(3.) That the court would not order discovery for 
the particular court for which it was wanted; (4.) 

That the plaintiff, by reason of some personal dis¬ 
ability, was disentitled to the discovery, (5,) That 
the plaintiff had no title to the character in which 
he sued, or (6.) had no interest in the subject- 
matter , (7.) That the defendant was not answerable 
to the plaintiff, but (if at all) to some other person; 

(8.) That the defendant was not bound to discover 
his own title, or (9.) was protected, and in fact, for¬ 
bidden by the policy of the law, from making the 
discovery; (i o.) That the defendant would or might, 
by the discovery, subject himself to some criminal 
prosecution, or to a penalty or forfeiture; (i i.) That 
the defendant was a mere witness, and (12.) That 
the discovery was not material at the then stage of 
the action, or that the plaintiffs right to it depended 
upon the prior decision of some matter in dispute 
between himself and the defendant. And with com¬ 
paratively slight modifications, all these defences are 
still open to either party to an action, as objections 
which he may take to discovery under the present 
practice,—whether sought to be obtained by interro¬ 
gatories, affidavit of documents, or otherwise (h). 

By way of illustrating some few of these various illustrations, 
defences, it maybe mentioned:—(i.) That an heir- 


(6) LyeU v. Kennedy, 8 App. Ca. 217; Kennedy v. LytU, 9 App. Ca. 
81; Jiminerton v. Ind, 12 App. Ca. 3CX). 
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at-law could not, during the life of his ancestor, have 
obtained discovery of the title-deeds of the ancestor’s 
estate,—for he (the heir) had no present title what¬ 
ever ; but an heir-in-tail was entitled to see the 
deed creating the estate-tail,—for, by reason of the 
statute De Donis, he (the heir-in-tail) had a pre¬ 
sent and existing title. (2.) If it clearly appeared, 
that the action was not maintainable at law, the 
discovery must have been useless, and therefore 
would have been refused (e ); on the other hand, if 
the point was fairly open to doubt, the discovery, 
as it might prove useful in the action, would in 
general have been granted (d ),—unless it was of a 
kind to be not material at the then stage of the 
action. But, (3.) No discovery would be granted for 
any action not purely civil, or where the effect of it 
would be a confiscation of the defendant’s property 
(^); and it was also well established, that no dis¬ 
covery would be granted,—against a married woman 
to compel her to disclose facts which might charge 
her husband, or against a person standing in a rela¬ 
tion of professional confidence, to disclose the secrets 
of his client, or against a public officer, to disclose 
the secrets of his department, and, of course, where 
the objection to the discovery was, that the defend¬ 
ant was a mere witness, and had no interest in the 
suit, he might be examined in the suit as a witness, 
and there was therefore no need for any discovery m 
aid. Also, courts of equity would not have granted 
Discovery,— discovery in aid of an action in another court, if the 
PMM refused^, court was competent to give discovery, and 

had always been so competent; but courts of equity 
did not lose the jurisdiction to grant discovery in 
aid of an action at law, merely because the courts of 
common law, subsequently {scil. by the statutes 14 

--IS_ 

(c) Lord Kensington v. Mansdl, 13 Ves. 240. 

{d) Thomas v. TyUry 3 Younge & Col. Ex 255. 

(e) United States of America v. M^Bae, L. R 3 Ch. App. 79. 
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& 15 Viet. c. 99, and 17 & 18 Viet. e. 126) aequired 
the like jurisdiction (/); and it was not, in fact, 
until the Judicature Acts, 1873-95, that the pecu¬ 
liar jurisdiction of equity (to grant discovery %n aid) 
became obsolete and superfluous (^). So also courts no discovery 
of equity would not have granted discovery in aid 
of a voluntary arbitration ih\ but would have done 
SO m aid 01 a compulsory arbitration in an action (^). compulsory. 
It seems, however, that a defendant may not now ob¬ 
ject {k\ but formerly he might always have objected, 
to discovery, if he was a loud fide purchaser for value 
without notice of the plaintifi’s claim (/). 


Section \a. — On Bdk to Perpetuate Testimony; and to 
take Eddence Do bene esse 

Bills to perpetuate testimony were a branch of the (a ) Bills to 
law of discovery in equity, the object of these bills S^^ony!- 
being to preserve,—that is, to perpetuate,—evidence object of. 
when it was in danger of being lost, before the 
matter to which it related could be made the sub¬ 
ject of judicial investigation. The depositions taken 
under the decree or order made in such suits were 
not published until after the death of the witnesses; 
and for this reason chiefly, courts of equity did not 
generally entertain such bills,—unless where it was 
absolutely necessary to prevent a failure of justice 
(?/?), or unless where the preservation of the evidence 
would clearly tend to prevent future htigation (?i), 
or to defeat such litigation if commenced (0). If, 


(/) British Entp. Shipping Co. v. Somes, 3 K. & J. 433 
(gr) Orr V. Diaper, 4 Ch. Div. 92. 

(A) Street v. Righy, 6 Ven. 821. 

(j) British Emp. Shipping Co. v. Somes, 3 K. & J. 333. 

(k) Emmerson v. Ind, 12 App. Ca. 300. 

{ 1 ) Stanhope v. Earl Vemey, 2 Edeu, 81; WiUoughby 7. WiUoughhy, 
I T. R. 763. 

(m) Llanover v. Horn fray, 13 Ch. Div, 380. 

(n) Mitford, PI. 172, 173. 

(0) Brooking v. Maudday, 38 Ch. Div. 636. 
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If matter 
could be at 
once litigated, 
equity re¬ 
fused to per¬ 
petuate testi¬ 
mony. 


But equity 
would not 
refuse, if the 
matter could 
not by any 
means be at 
once litigated 


Equity would 
not perpetuate 
evidence of a 
right which 
might be 
barred. 

Under 5 & 6 
Vict. c. 69, 
every species 
of right en¬ 
titles a 
plaintiff to 
this remedy. 


Before the 
statute, a mere 
expectancy or 
spes succes- 
sionis was not 
enough. 


therefore, it were possible that the matter in con¬ 
troversy could be made the subject of immediate 
judicial investigation by the party who sought to 
perpetuate the testimony, there was no reason for 
giving him the advantage of deferring his pro¬ 
ceedings to a future time, and of substituting written 
depositions for vivd voce evidence (^); but if the 
party who filed the bill could not bring the matter 
into immediate judicial investigation (which might 
have happened when his title was in remainder),— 
or if he himself was in actual possession of the pro¬ 
perty,—in cither of these cases, equity would have 
entertained a suit to perpetuate the testimony (q). 
Formerly, also, the court declined to entertain a 
bill to perpetuate testimony, in support of a right 
which might be immediately barred,—as in the case 
of a remainderman tiling a bill against the tenant-in¬ 
tail in possession (r); but, by the statute 5 & 6 Vict. 
c. 69, any person who would, under the circum¬ 
stances alleged by him to exist, become entitled, 
upon the hapjwjiwg of any future eventy to any honour, 
title, dignity, or office, or to any estate or interest in 
any property, real or personal, the right or claim to 
which could not by him be brought to trial before 
the happening of such event, has now been enabled to 
file a bill in Chancery, to perpetuate any testimony 
which might be material for establishing such claim 
or right (s). Before this statute, a mere expectancy 
or spes successionisy as that of an heir-at-law, was not 
considered sufficient to sustain a bill to perpetuate 
testimony, though any interest, however small or 
remote, even though contingent, which the law 
would recognise, entitled a party to the relief (t). 


ip) Ellice V. Roupell (No. l), 32 Beav. 299. 

(q) Earl Spencer y. Peeicy L. R. 3 Eq. 415. 

(r) Dursley v. PitzhardiiyfCy 6 Ves, 251. 

(«) Campbdl v. Earl of Dalhoudcy L. R, I H. L. Sc. App. 462. 
(0 Dursley v. Fitzhainiinge, 6 Veg. 251. 
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Also, a bill to perpetuate testimony was formerly And there 
only allowed, where some right to property, as dis- been^ome 
tinguished from an office or dvjnity, was involved 
(u ); but now, under the Legitimacy Declaration Act, Legitimacy 
1858 (v\ the Probate and Divorce Division, or in- Ueoiaration 

1 1 . r- 1 XT- 1 1 Act, 1858 ,— 

deed any Division 01 the High Court, is empowered, peiT)etiiation 
on the petition of certain persons specially interested, 
to made decrees declaratory of the legitimacy or ille¬ 
gitimacy of any such petitioners or of the validity or 
invalidity of the marriages of the parents or grand¬ 
parents of the petitioner, or of his OAvn marriage, 
or of his right to be deemed a natural born subject 
(x) ; this statute does not, how^ever, extend, e.y., to 
a petitioner claiming to be declared entitled to an 
honour or baronetcy (y). And it may be stated 
generally, that since the Judicature Acts, which The Judica- 
contain no specific provision on the matter, an action 
in the nature of a bill to perpetuate testimony may 
still lie, upon the grounds and under the circum¬ 
stances upon and under which it previously lay (z). 

Bills to take testimony de hene esse, and bills to (b.) Bills to 

take the testimony of persons resident abroad, to 

he used in suits acUtally pending m the courts, were 

another branch of the law of discovery in equity; 

and there was this broad distinction between bills 

of this sort and bills to perpetuate testimony, that How dis- 

the latter could be brought by persons only who fj-om bSh to 

were in possession or who could show title, and who perpetuate 

. testimony. 

could not for the time being sue at law; while bills 
to take testimony de hene esse might be brought, not 
only by persons who were in possession or who could 
show title, but also by persons who were out of 


(w) Townshend Peerage Case, 10 Cl. & Fin. 289. 

(v) 21 & 22 Vict. c. 93. 

(x) Frederick v. Alt’-Gen., L. R. 3 Pf & M. 27a 

(y) Frederick v. AtU-Oen, L. R. 3 P. & M. 196. 

(2) In re Stoer, 13 Q. B. D. 120; Bute {Marquess) v. James, 33 Ch. 
Dlv. 157. 
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Grounds for 
exercising the 
jurisdiction. 


The Judica¬ 
ture Acts,— 
effect of. 


(a.) Bills^uia 
timet. 


possession and who showed no title, or only the title 
in dispute, and who were then actually litigating the 
matter at law,—for bills dc bene esse could bo brought 
only when an action was then depending, and not 
before (a). Such bills would be entertained, where 
important witnesses were so old and infirm that they 
could not safely travel, or were in a precarious state 
of health, or were abroad at the time of trial,—or 
wherever, in fact, the justice of the case appeared 
to require it (b). But the equity jurisdiction, with 
reference to testimony de bene esse, and to take the 
evidence of persons resident abroad, became of con¬ 
siderably less practical importance, after the courts of 
Common Law were invested with ample powers for 
that purpose by the statutes 13 Geo. III. c. 63, s. 44, 
and I Will. IV. c. 22, s. i ; and, of course, under the 
Judicature Acts, in lieu of a bill or action to take 
evidence de bene esse, there would now be a mere 
order to examine dc bene esse, obtained (under Order 
xxxvii. Rule 5) from the court or judge before whom 
the action or matter is proceeding, on a summary 
application in the pending cause or matter. 


Section II.— On Bilk Quia timet; a 7 id Bills of Peace. 

Bills quia timet were in the nature of writs of pre¬ 
vention or of precaution,—the plainriff seeking the 
aid of the court, because he feared (quia timet) some 
future probable injury to his rights or interests, and 
not because an injury had already' actually occurred 
to them which required relief (c). The nature of 
the relief given in such cases by courts of equity 
was dependent on circumstances; for these courts 


(а) Angell v. AngeU, i Sim. 3 fc Stu 83. 

(б) WavTier v. Mot»e$, 16 Ch. Div. 100; Llanover v. Homfray, 19 Ch. 
Div. 224. 

(c) Hobbs V. Wayet, 36 Ch. Div. 256. ^ 
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interfered sometimes by the appointment of a re- Appointment 
ceiver of the rents or other income,—sometimes by 
an order to pay a pecuniary fund into court,—some¬ 
times by directing security to be given or money to Directing 
be paid over, or a sufficient indemnity to be given,— be given.^ 
and sometimes by the mere issuing of an injunction Crantmg 
(d), or other remedial process,—the Courts in all 
cases adapting their relief to the precise nature of 
the particular case and the remedial justice required 
by it. And even since the Judicature Acts, an 
action in the nature of a bill (jiiia timet may still 
be brought; but no such action will lie, unless the 
plaintiff is able to prove inimment danger of a svh- 
slantlal kind, or that the apprehended injury, if it 
does come, will be irreparable (f^); and in general 
the action at the present day is noL (although it 
may be) exclusively in the nature of the old bill 
quia timet, but seeks other substantive relief,—the 
preventive or precautionary relief being merely in¬ 
cidental to such other substantive relief. 

Bills of peace bore some resemblance to bills quia Biiu of pewe, 
ti 7 net; but although occasionally brought before any 
suit was instituted, they were most generally brought 
after the right had been tried at law. For, by a bill 
of peace, properly so called, was understood a bill 
brought by a person to establish and perpetuate a 
right which he claimed, and which, from its very 
nature, was or might be controverted by different 
persons in different actions, and justice required that 
the party should be quieted in the right,—if it was 
already sufficiently established, or if it should be 
sufficiently established under the direction of the 
court,— Interest reipiibliccc nt sit Jims litium. Thus, 


{d) Hendriks v. Montagu, 17 Ch. Dw. 638; Tussaud v. Tussaud, 44 
Ch. Div. 67s ; Att.-Gen. v. Manchester {(Jorpon'aUon), 1893, 2 Ch. 87 ; 
Martin v. P^ice, 1894, i Ch. 276. 

(«) Fletcher v. Beaiey, 28 Ch. Div. 688; Martin v. Price, supra. 
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Bills of peace, where there was one general right to be established 
^ses^for.'^^ against a great number of persons; or where one 
person claimed or defended a right against many; 
or where many claimed or defended a right against 
one (/),—in all these cases, the court of equity, 
having power to bring all the parties before it, would, 
in order to prevent a multiplicity of suits, proceed to 
ascertain the general right,—either by directing an 
action or issue at law to try the right, or by itself de¬ 
termining the right under Rolt’s Act (y),—and would 
then make a decree finally binding on all the parties 
Bills of peace, (h). And this has been done, for example, in an action 
-instances of. ^ against liis tenants to recover an encroach¬ 
ment made under colour of a right of common ; by 
a party interested, to establish his right to a toll, or 
to the profits of a fair; and where a party claimed 
to be in possession of a right of fishing for a con¬ 
siderable distance in a river, and the riparian pro¬ 
prietors set up several adverse rights, he might have 
had a bill of peace against all of them to establish 
his right and to quiet his possession (i). And so also, 
where the plaintift’had, after repeated trials, established 
his right at law, and yet was in danger of further 
obstruction to his right from new attempts to con¬ 
trovert it,—€.y., in the case of Earl of Bath v. Shcrivin 
(k), where the title to land had been five several 
times tried in an ejectment, and five several verdicts 
had been given in favour of the plaintiff,—the House 
of Lords granted a perpetual injunction, upon the 
ground that it was the only adequate means of sup¬ 
pressing vexatious litigation, the expense and con¬ 
tinuance of which were doing irreparable mischief. 
It does not appear, that bills of peace are in the 


(/) Sheffield Waterworks v. Yeomans, L. R. 2 Ch. App. 8. 

{g) 25 & 26 Viet. c. 42. 

{h) Warrick v. Queen’s College, Oxford, L. R. 6 Ch. App. 716. 
(i) Mayor of York v PUkington, I Atk. 282. 

(jfc) Free. Ch. 261 ; 4 Bro. P. C. 373. 
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slightest degree affected by the Judicature Acts, or Judicature 
by the orders and rules thereunder,—excepting that 
they would now be called actions in the nature of 
bills of peace, and excepting that the High Court 
(either the Chancery Division or the Queen s Bench 
Division thereof) would both establish the right and 
grant the perpetual injunction, quieting the title 
thereto, in one and the same action and by one and 
the same Judgment. 


Section HI .—On the Cancellinf/, and Delivery up 
of Documents. 

The jurisdiction of courts of equity to direct the instrument 
cancellation or delivery up of certain void or void- deWed up! 
able instruments was of a protective or preventive 
character, analogous to the jurisdiction (nm> timet ,— 
that is to say, for fear that such .instruments might 
afterwards be vexatiously used, when the evidence 
to impeach them was lost, or because they were a 
cloud upon the title of the party (/). It was not usually Granting of 
a matter of absolute right in the plaintiff, but it was ^oiVnilate? 
a matter of judicial discretion with the court, to grant of right,^ but 
or to refuse the relief prayed, according to the court s discretion in 
o\vn notions of what was proper. For example, volun- 
tary agreements, although free from fraud, were not 
enforceable in a court of equity, and yet they would 
not ordinarily be set aside by the court, being free 
from fraud,—for if a man would bind himself in a 
voluntary deed, and nob reserve to himself a power 
of revocation, a court of equity would not loose the 
fetters he had put upon himself, but would leave 
him to lie down under his own folly (m); and even 


{l) Williams v. BuU, 32 Beav. 574 Onions v. Cohen, 2 H. & M. 

354. 

(m) Bill V. Cureton, 2 My. & K. 503 ; Hall v. Hall, L. R. 8 Ch. App. 
430; Henry v. Armstrong, 18 Ch, Div. 668. 
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If court grant- in thosG cases in which the court would grant relief, 
did 80 on it imposed such terms as it thought fit upon the 
terms. plaintiff, upon the maxim. He who seeks equity must 
do equity; and if the plaintiff refused to comply with 
such terms, his bill was dismissed. 


Where plain- A party had a right to come into equity to have 
d^encei^an agreements, deeds, or securities cancelled, rescinded, 

instrument, in or delivered up, where he had a defence to them 
equit) though . \ i i /• • • i -i 

not at law. good in equity, but not capable of being made avail¬ 
able at law, and although there cannot now be any 
case in which a defence gootl in equity would not 
also be available and equally good at law, still the 
The equity jurisdiction in equity remains practically exclusive 
wer- ^’iii exercised where the document ought 

cisabie -m wliolly avoidcd and set aside (o\ In a recent 

case {p\ where, in contemplation of a marriage, the 
intended wife and her father executed the engross¬ 
ment of a settlement (comprising property of the 
father and the present and after-acquired property 
of the intended wife), and the intended husband 
never executed the engrossment, and the marriage 
was not afterwards solemnised, - the engagement to 
marry having been broken off by agreement,—the 
court declared the engrossment void as a settlement, 
and directed the solicitors of the intended husband 
(who were in possession of it) to deliver it up. 


I. Voidable Courts of equity would also, in general, set aside 

vnatrunents,— , i i i • i 

(a.) When and cancel agreements and securities which were 
cancelled. voidable merely, and not void, under the following 
circumstances (q), that is to say: (i) On the ground 
of actual fraud in the defendant, in which the plain¬ 
tiff had not participated; (2) On the ground of con- 


(n) Judicature A"t, 1873, s. 34. 

(0) Brooking v Maud day, 3S Ch. Div. 636. 
{p) bond V. Wolford, 32 Ch. Div. 238. 

{q) Brooking v. Maudilay, supra. 
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structive fraud in thedefendant, where the plaintiff had 
not participated therein,—and sometimes, although 
the plaintiff had participated therein,— e/j., in the case 
of gaming securities, which would be decreed to be 
delivered up, notwithstanding both parties had parti¬ 
cipated in the fraud,—because public policy would 
be best served by such a course (r) ; or, e/j., where 
the defendant had acted with oppression, or other 
undue influence, and the plaintiff was therefore not 
in imri delicto with the defendant. On the other {?>.) when not 
hand, where the party seeking relief was the sole 
guilty party, or where he had participated equally 
and deliberately in the fraud,—or where the agree¬ 
ment which he wantc<l to set aside was founded on 
illegality, immorality, or some base or unconscion¬ 
able conduct on his own part,—in such cases, courts 
of equity would leave him to the consequences of 
his own iniquity, and would decline to assist him 
to escape from the toils which he had studiously 
prepared for others, or whereby he had sought to 
violate with impunity the interests or the morals of 
society (s). 


As regards instruments which were utterly void, n void m- 
and not merely voidable, there used b> be some difficulty ’ 
doubt among equity practitioners, whether, the instru- 
ment being utterly void and incapable of being 
enforced even at law, the remedial justice of courts 
of law to protect the party was not adequate and 
complete, so as to obviate the necessity of the inter¬ 
position of courts of equity (f) ; but this doubt has 
been put to rest by the modern decisions, and the (a.) when de¬ 
jurisdiction of equity to order a delivery up of void anH^Twhat 
documents has been fully established, in all cases in 


(r) Earl of Milltovm v. Stewart, 3 Mylne & Craig, 18. 

(«) St. John V. St. John, li Ves. 535 ; Benyon v. Nettlejidd, 3 Mac. 
ft Gord. 100 j Ayerst v. Jenhim, L. R. 16 Eq. 275. 

(<) Ryan v, Mackmath, 3 Bro. C. C. 16. 
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( 5 .) When not 
delivered up, 
and upon what 
grounds. 


which the delivery up of the document might help 
to prevent the perpetration of some further wrong (w). 
Moreover, the jurisdiction in these cases has been 
put on the general principle of equity, that it is 
better to prevent than to relieve. If, therefore, an 
instrument was of such turpitude that it ought not 
to be used or enforced, it was against conscience for 
the party holding it to retain it, since he could only 
retain it for some sinister purpose; and if it was a 
negotiable instrument, it might also have been used 
for a fraudulent or improper purpose, to the injury 
of some one or other; or if it was a deed purporting to 
convey lands or other hereditaments, its existence in 
an uncancelled state necessarily had a tendency to 
throw a cloud upon the title; and if it was a written 
agreement, solemn or otherwise, it was always liable, 
while it existed, to be applied to improper purposes, 
and might be vexatiously litigated at a distance of 
time, when the proper evidence to repel the claim 
might have been lost or obscured (r); but where 
the document a policy of marine insurance) is 
not wholly void or voidable on the ground of fraud, 
but there is a good legal (or other) defence to any 
action thereon, the proper remedy is not to have the 
document cancelled, but (in case of need) to have 
the evidence which supports the defence to it per¬ 
petuated (a;). Also, where the illegality of the in¬ 
strument appeared upon the face of it, so that its 
nullity could admit of no doubt, and its capacity 
therefore to be made the means of perpetrating some 
further wrong was wholly paralysed, there was not 
the same reason for the interference of a court of 
equity to direct it to be cancelled or delivered up,— 
that is to say, there was no danger that the lapse of 


(u) Davia v. Dukt qf MaMbomtgh^ 2 Swanat. 157; Jonet v, Meriontth- 
shire Building Society, 1891, 2 Oh. 587. 

(v) Bromley v. Hollxind, 7 Vea. 20, 21; Kemp ▼. Prior^ 7 Vei. 248* 
(x) Brooking v. Maudday, 38 Gb. Div. 636. 
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time would deprive the party of his full means of 
defence; nor could such an instrument throw any 
cloud upon the title, or diminish any one’s security, 
or be used as a means of vexatious litigation, or for 
any other or sensible injury,—and accordingly, it 
was fully established, that, in such cases, courts of 
equity would not order the delivery up of the void 
instrument (y). 

Under the Judicature Acts, every ground of de¬ 
fence, and every variety of relief and of protection 
and prevention, being now equally available in, and 
equally procurable from, all the Divisions of the 
High Court of Justice, it is clear, that the juris¬ 
diction in equity in such matters, so far as it 
survives, is no longer either exclvMve or auxiliary, 
but is, strictly speaking, concurrent ,—although (for 
reasons of convenience) it is by the Judicature Act, 
1873 (^)> assigned to the Chancery Division as por¬ 
tion of its exclusive jurisdiction; but the grounds 
of the jurisdiction in equity do not appear to be 
otherwise materially altered. 


Section IV .—On Bills to EstaJblisK Wills, 

Although courts of equity had no general juris¬ 
diction over wills,—the proper court having been, 
as regards personalty, the Ecclesiastical Court, and 
latterly the Court of Probate, its successor, and as 
regards realty, the Court of Common Pleas or of the 
Queen’s Bench, and latterly (upon citation of the 
heir and devisee) the Court of Probate (a),—yet, 
whenever a will came incidentally into question before 


Judicature 
Acts,—effect 
of. 


Equity dealt 
with wills in¬ 
cidentally. 


(y) Simpton v. Lord Howden, 3 Mylne k Or. 96 j ThrefaU v, Lunt, 
7 Sim. 627. 
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Devisee might 
come into 
equity to 
establish a 
will against 
heir-at-law 


Even though 
the heir-at-law 
had brought no 
ejectment. 


courts of equity, as when these courts wore called 
upon to execute the trusts of the will, they necessarily 
acquhed some jurisdiction regarding wills {h). In 
such a case, if the validity of the will was admitted, 
or already established elsewhere, the courts of equity 
acted upon it to the fullest extent; but if the 
parties did not admit the validity of the will, and 
the same had not been established elsewhere, the 
court of equity in which the cause was depending 
would have caused the validity of the will to bo 
established, —and for that purpose would either have 
directed an issue or issues to be tried at the assizes, 
and upon the finding, or ultimate finding, would 
have declared the will established, or would itself 
have tried the question and established the will on 
its own finding, which latter course was called prov¬ 
ing the Avill in Chancery per testes; and if the will 
were once established, a perpetual injunction would 
have been decreed against the heir. But further, it 
was often the principal object of a suit in equity,— c(j., 
when brought by the devisee or devisees,—to establish 
the validity of the will, being a will of real estate, 
and to obtain thereupon a perpetual injunction 
against the heir-at-law, to prevent him from con¬ 
testing its validity in the future (c); and the juris¬ 
diction was assumed in such a case by the court of 
equity, because the devisee had no present power to 
actively litigate the validity of the will at law, but 
was obliged to wait until the heir-at-law should (if 
he ever should) commence an ejectment at law; 
and accordingly, in the case of Boyse v. Bosshorough (d), 
it was decided, that a devisee in possession was 
entitled to have the will established against the 
heir-at-law of the testator, although the heir had 
brought no action of ejectment against the devisee, 


(6) Sheffield v. Duchess of Buckinghamshire, i Atk. 630, 
(t) Bootle V. Blwidell, 19 Ves. 494, 509. 

((/) 3 De G. M. & G. 817 j 6 H. L. Gas. i. 
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although no trusts were declared by the will, and 
although it was not necessary to adininistel: the 
estate under the direction of the Court of Chancery . 
also, that the Court of Chancery had power to 
establish a will against parties claiming under a Devisee might 
prior will, and disputing the plaintiffs claim, a wfiuguiTst 
devisee being entitled to have the will established up 

and his title quieted, not only as against the heir, right, 
but against all persons setting up adverse rights (c\ 

—the jurisdiction exercised by conns of equity in 
such cases being obviously analogous to that exercised 
in the case of bills quia twut, and being founded 
upon the like consideration of giving security and 
repose to titles while the evidence lor them was 
abundant. On the other hand, the heir-at-law could The heir-at- 
not come into a court of equity (excepting by consent come mto 
of the devisee) to have the validity of the will tried,— equity by 
soil, because he had a hq(d remedy by ejectment; 
but if there were any impediments to the proper trial 
of the merits in such an ejectment, even the heir 
might have come into equity to have such impedi¬ 
ments removed; and on a bill by such heir, praying 
an issue devisavit vel nmi, for the purpose of obtain¬ 
ing incidental relief, the court might, under Rolt s 
Act (/), s. 2, have determined the question itself, or 
(in its discretion) might have directed an issue to be 
tried at law,—in either of which cases, the heir was 
entitled, as of right, to a trial by jury (y). 

The facilities of proving a will in the Probate Proof of wui 
Division are now very great. When the will has the 
usual attestation clause, it is proved by the simple 
oath of the executor, that he believes the will to be 
the true last will; but when the will has not that 
attestation clause, then, in addition to the executor s 


(e) Lovett v. LoveU, 3 K. & J. i. 

(/) 25 & 26 Viet c. 42. 

(gf) Banh v. QoodfdlmOf 40 L. J, Ch. 511. 
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oath to the effect aforesaid, there is required also from 
one of the subscribmg witnesses an affidavit of due 
execution by the testator; and probate in either of 
these forms is called probate in common form. Pro- 
(i.) When will bate in solemn form is, where both the attesting wit- 
8 o£mrflrL i^^sses are sworn and examined, and other corroborative 
evidence is taken, in the presence of the widow and 
next of kin, including the heir. When the will has 
once been proved in solemn form, the probate is not 
only sufficient, but conclusive proof of the will (h ); 
(2.) When will but wlien the probate has been in common form, and 
commo^form. ^ subsequent action affecting real estate it is 
necessary to establish the devise, the plaintiff gives to 
the defendant,—ten days at least before the trial,— 
notice that he intends using at the trial the probate, 
or an office copy thereof; and thereupon such probate 
or office copy becomes sufficient evidence, unless the 
defendant within four days after receiving the notice 
gives a counter-notice to the effect that he disputes 
the devise (t), and in that latter case, it would be 
necessary to prove the will as a substantive independent 
fact, in accordance with the ordinary rules of evidence. 


Allen V. 
M'Pherson,— 
the facts of, 
and decision 

in. 


And in connection with the jurisdiction in equity to 
establish wills, and the facilities that are now afforded 
in the Court of Probate for proving a will, reference 
should be made to the two cases of Allen v. MFhmon 
(j) and Meluisli v. Milton (k). In the former of these 
two cases, it appeared, that a testator by his will and 
certain codicils thereto gave R. A. large bequests, and 
by a final codicil revoked all these bequests and sub¬ 
stituted for them a small weekly allowance for R. A.'s 
life only; and that the will and all the codicils were 
admitted to probate in the Ecclesiastical Court (being 


t 

(A) 20 & 21 Viet. c. 77, 8.62. 
(t) 20 & 21 Viet. c. 77, 8 . 64. 
(^‘) I H. L. Ca. 191. 

{h) 3 CL Div. 27. 
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the then Court of Probate); and subsequently to such 
probate, R. A. filed his bill in the Court of Chancery, 
alleging that the testator had executed the last codicil 
under the undue influence of the residuary legatee, 
who had misrepresented R. A.’s character to the 
testator,—a ground of objection to the validity of 
that codicil which he (R. A.) said it had not been 
open to him in the Ecclesiastical Court to take; and 
he prayed, that the residuary legatee might, to the 
extent of the revoked' bequest, be declared a trustee 
for him (R. A.),—but the court held, that it had 
no jurisdiction in the matter. And in the case of 
Meluish v. Milton, it appeared, that the testator had MeiuitK v. 
made a will giving all his property to the defendant 
(whom he described as his wife), and he had also in. 
appointed her sole executrix; and she had proved 
the will in the Court of Probate; and then sub¬ 
sequently, the heir-at-law (and sole next of kin) of 
the testator filed his bill against the defendant, alleg¬ 
ing that the defendant was not the testator s lawful 
wife, and that she had obtained the property by fraudu¬ 
lently deceiving the testator on that head, and praying 
that she might be declared a trustee of the property 
for him,—but the court again held, that it had no 
jurisdiction to entertain the case, which was exclu¬ 
sively within the jurisdiction of the Court of Probate. 
Therefore, smile, the proper course, in such cases, 
would be to apply for a revocation of the probate 
(/),—or (if in time) to take the objection in the 
action for probate, having first lodged the necessary 
caveat. 


The two last-mentioned cases appear to be con- The present 
elusive against the jurisdiction of the Chancery Divi- the 
sion of the High Court as regards wills and codicils ® 
dealing with personal estate «(with or without real 


. {l) Priettman v. Thomas, 13 Q. B. D. 210; Smart y. Tranter, 43 Ch. 
Div. 587; Rhodes v. Rhodes, 7 App. Ca. 192. 
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and as regards 
relieving 
against mis¬ 
takes, Ac., in 
wills. 


To prevent a 
person leaving 
the realm. 


estate), or containing even an appointment of an exe¬ 
cutor, although not otherwise purporting to deal with 
personal estate,-~in all these cases, the Court of Pro¬ 
bate has jurisdiction; and it is in that court (or the 
now corresponding division of the High Court) that 
all objections of the aforesaid character to wills or 
to parts of wills must now be taken, the decision 
of the Probate Division not being reversible by the 
Chancery Division (m). But (save under the Land 
Transfer Act, 1887 (?i), and for the purposes of that 
Act) the Probate Court appears still to have no 
jurisdiction, even since the Judicature Acts (0), in 
the matter of wills not dealing with personal estate, 
and not containing any appointment of executors, 
but dealing with real estate only; consequently, in 
the case of a will of real estate only, the rules 
contained in Boyse v. Bossborough, supra, would appear 
still to hold good, and not to be affected by the 
cases of Allen v. McPherson and Meluish v. Milton, 
supra ,—so that in that case, the Chancery Division 
(or, in fact, any Division) of the High Court would 
still have jurisdiction to establish wills {p ); and it 
need hardly be observed, that the jurisdiction of the 
Chancery Division remains intact, as regards relieving 
against accident, mistake, and the like, in wills (q). 


Section V ,—On the Wnt “Ne exeat regno.” 

The writ of ne exeat regno was and is a prerogative 
writ, which issued and issues to prevent a person from 
leaving the realm. In its origin, it was only applied 


(w) Betti V. Doughty, 5 P. D. 26; Morrell v. Morell, 7 P. D. 68. 

(n) 60 & 61 Viet. c. 65. 

(0) Be Cuhhon, ii Prob. Diy, 169. 

(p) Piuney v. Hunt, 6 Ch. DiV. loi; Bradford v. Young, 26 Ch. Div. 
656. 

(q) Redfem v. Bryning, 6 Oh. Div. 133 ; Salt v. Pym, 28 Oh. Div. 
153 - 
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to great political objects and purposes of state, for 
the safety and benefit of the realm, and such having 
been the character of its origin, it is at the present 
day applied in favour of the subject, and his alleged 
private rights, with great caution and jealousy. The General luie, 
writ would not in general, and will not in general, be 
granted, unless in cases of equitable debts and claims; 
and it is, in fact, a kind of equitable bail to appear 
to, and to abide by the result of, the action (r); and 
therefore, if the debt was or is one demandable at 
law, the writ would and will be refused, the remedy 
at law by a capias being open to the party. Also, 
the equitable demand must have been and must be 
certain as to its nature, and actually payable and not 
contingent; and it should also have been and should 
be for some debt or pecuniary demand payable in 
prcesenti (s),—for the writ would not and will not be 
issued in a case where the demand was or is of a 
general unliquidated nature, or was or is in the nature 
of damages, no definite amount being admitted by the 
defendant. But to the general nde that the writ of 
ne exeat regno lay and lies only in respect of equitable 
debts, there were and are two recognised exceptions; Two excei>- 
for (I.) Where alimony had or has been decreed to a 
wife, it would and will be enforced in a proper case aiimony de- 
against a husband by a writ of 7 ie excat regno^ —pro- 
vided the alimony have been actually decreed; and 
(2.) Where the defendant admitted a balance due by tion. 
him to the plaintiff, but a larger sum was claimed by 

1 1 • -/V 1 • 111* 1 r 1 where there 

the plamtin, the writ would be issued, for the uncer- is an admitted 
tainty of the whole amount claimed did not matter in pUmtlff claims 
such a case,—there being an admitted certainty as to 
a suflScient part, and matters of account were always 
properly cognisable in the Cburt of Equity (^). 


(r) Drover v. Beyer, 13 Ch. Div. 242. 

(«) Cdvenon v. Bloomfield, 29 Ch. Div. 341. 
(0 Sobey v. Sobcy, L. R. 15 Eq. 200. 
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Arrest undei 
AUconding 
Debtors Act, 
1870. 


An est under 
Bankruptcy 
Act, 1883. 


Ai rest under 
Debtors Act, 
1869. 


Judicatuic 
Acts,—effect 
of. 


A writ of we mat regno might also issue summarily 
under the Absconding Debtors Act, 1870 (it),—where 
the debtor was going abroad after the issue of a 
debtor s summons against him under the Bankruptcy 
Act, iS 6 g (v); and under the Bankruptcy Act, 1883 
(,t), sect 2 5, a debtor may be arrested,—if he is about 
to abscond after a bankruptcy notice has been issued, 
or a bankruptcy petition presented, against him; 
and generally, in all cases of a defendant being about 
to quit England in order to prejudice the plaintiff 
in his action, if the debt is £^0 or more, the de¬ 
fendant may, under the Debtors Act, 1869, be 
arrested by way of bail to the action (y). 

The Judicature Acts do not appear to have in 
any respect altered the equitable jurisdiction in 
respect of the writ ne exeat regno ,—although it may 
be a question, whether the writ would not now issue 
for legal as well as for equitable debts (z), assuming 
that the simpler remedy by capias was, for any 
sufficient reason, deemed inapplicable. 


(w) 33 & 34 Viet. c. 76 

(r) Lea V. Patterson, 7 Ch. Div. 866; Drover y . Beyer, supra. 

(*) 46 & 47 Viet. c. 52. 

iy) Debtors Act, 1869. ns. 4, 6; Debtors Act, 1878 (41 & 42 Viet 
c. 54); Order Ixix. (1883), Bands v. AndreiL% 1893, 2 Ch. i. 

(?) Judicature Act, 1S73, s. 24, sub-sect. 7. 
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ABANDONMENT— 

Of contract, 630, 631. 

Of right to rescind for fraud, 523, 

What 18 not an abandonment, 527. 

Of guardianship, 474, 475. 

Of lien, 137, 394. 

ABATEMENT— 

Of legacies, 204. 

Of nuisance, by act of the party, 661. 

Of purchase-money, 6,^8, 629, 639. 

ABDICATION— 

By father, of his guardianship, 475. 

ABIDING BY THE GIFT. 541- 
ABRIDGMENTS— 

Being bond fide, are no infringement of copyright, 670. 
ABSCONDING DEBTORS, 714 - 

ABSCONDING DEBTORS ACT, 1870— 

Arrest under, 714. 

ABSOLUTE CONVEYANCE— 

When it will be treated as a security only, 132, 332. 

ABSOLUTE DISCRETIONS— 

In trustee, dishonest exercise of, 157. 

ABSOLUTE INTERESTS— 

In personal property, distinguished from life-interests, 454. 

ABSOLUTE OWNER— 

Re-oonversion by, 226. 

ACCEPTANCE OF OFFER, 613, 618, 633. 

ACCEPTANCE OF TITLE— 

By purchaser, on taking possession, 637, 638. 

ACCEPTANCE OF TRUST— 

Effect of, 151, 187. 

By married women, 440. 

ACCESS OF AIR, 66a. 

ACCESS OF LIGHT, 662 . , 

ACCIDENT- 

Definition of, and illustration of, 494. 

To give jurisdiction, there must be no complete legal remedy, and 
the party must have a conscientious title to ruiief, 494. 
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ACCIDENT— (continued). 

Courts of equity do not lose their jurisdiction because the common 
law courts have subsequently acquired it also, 495. 

Cases of lost or destroyed instruments in which relief is granted,— 
(i.) Lost bonds, 495. 

Originally no remedy at law, 495. 

Equity can grant relief by requiting an indemnity, which a 
couit of law could not do, 495 

Where discovery is sought, no affidavit is necessary unless 
relief also is asked, 496. 

Affidavit now necessaiy 111 all cases, 496. 

(2.) Lost deed, no ground for coming into equity, 496. 

For law now gives, and always gave, relief, 496. 

There must have been special circumstances irremediable at 
law, 496. 

Title-deed of land concealed by defendant, 496. 

Deed lost when party in possession prays to be established 
in possession, 497. 

Where plaintiff is out of possession, 497. 

(3.) Lost negotiable instruments, 497. 

No remedy originally at law, 497. 

17 k i8 Vict. c. 125 gives courts of law jurisdiction, 498. 

(4.) Lost non-negotiable instiunients, 498. 

Provisions of Bills of Exchange Act, 1882, regarding, 498. 
(5.) Destroyed negotiable and non-negotiable instruments, 499. 

(6.) Destroyed bonds, 499. 

As regards the execution of powers, 499. 

Defective execution remedied, 499. 

In whose favour, 500. 

And in whose favour not, 500. 

What defects are aided, 5<X). 

Distinction between mere powers and powers in the nature 
of trusts, 501, 

Relief in cases of accident in payments by executors or administia- 
tors, 501 

Executors protected in equity if they have acted with good faith 
and caution, 501. 

Limit to their protection, 501-502. 

Where master of minor bound apprentice becomes bankrupt, 291, 502. 
Cases in which relief is not granted,— 

(i.) In matters of positive contract, 502. 

Destruction of demised premises, 502, 503. 

Party might have provided against the accident, 503. 
Lessee’s liability, extent of, 503. 

Mode of providing against, 503. 

Limit to, 503. 

{2.) Contract where parties are equally innocent or improvident, 

503 

Arbitrations stand on a special footing, 504. 

(3.) Where party claiming relief has been guilty of gross negli¬ 
gence, 504. 

(4. ) Where party claimin| relief has no vested right, 504, 505. 

(5.) Where other party has an equal equity, 505. 

ACCIDENT INSURANCE— 

Claim under, assignment of, 87. 
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ACCOUNT— 

Trustee entitled to have his accounts taken, 192. 

Surcharging and falsifying, right of, 192, 193, 593. 

Bight to, before election, 247, 248, 

Mortgagor in possession not liable to, 343. 

Mortgagee m possession liable to, 348. 

Even after his assignment of mortgage, 348. 

Mortgagor may insist upon, even though vexatious, 368. 

In case of separate estate of married women, 414. 

In case of partnership, 579, 580. 

Origin of jurisdiction in, 588 
Where action of, lay at law, 588. 

(r.) In cases of privity of deed or law, 588. 

(2 ) Between merchants, 588. 

yuit(>r8 preferred equity because of its powers of discovery and 
administration, 588, 5S9. 

Tn what cases equity allows account,— 

(i.) Principal against agent, 589. 

When agent may plead ;::3tatute of Limitations, 589. 

Agent cannot havo an account against his principal, 590 
(la.) Patentee against infiinger, 590. 

In patent suits, plaintiff must elect between account and 
dam.iges, 590. 

(lb,) Cestui que trust against trustee, 590. 

(2 ) Cases of mutual account between plaintiff and defendant, 590. 
As where each of two parties has received and paid on the 
other’s account, 591. 

No account if it is a mere question of set-off, 591, 

(3 ) Circumstances of great complication, 591. 

Tho test is—Can the accounts be examined on a trial at Nisi 
Prius i 591 

Compulsory refeiences to arbitration, under 17 & 18 Viet. c. 

125, and leferences under Judicature Acts, 592. 

And now under Arbitration Act, 1889, 592. 

Matters of defence to suit for an account,— 

(a.) Settled account, 592. 

Equity will open the whole, if there be mistake or fraud, 

592. 

In other cases, particular items only will be examined, 593. 
Leave to surcharge and falsify, 192, 193, 593. 

What IS a settled or stated account, 593. 

(6.) Laches or acquiescence, 593. 

Prescribed mode of taking account, need not have been observed, 

594. 

Variations by partners in mode of taking, 594. 

Account at suit of one co-tenant, 594. 

ACCOUNT OR DAMAGES— 

Distinction between, 590. 

At suit of one co-tenant, 594. 

ACCOUNT STAMP DUTY, 201, 217. 583. 

ACCOUNTABILITY— • 

Of executors, 169, 170, 314, 315. 

Of trustees, 167. 

Of mortgagees, 348. 
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ACCRETION TO LEGACY— 

When it goea with legacy and when not, 208. 

When to tenant for life of legacy and when not, 209. 

Does not, in general, include a mere dividend, 209. 

ACCRUAL— 

Of title, to niairied women, 433, 435. 

In case ot spts auccetsionis, 435, 457, 460. 

ACCUMULATION OF INCOME— 

Trusts for, 122. 

When beneficiary may put an end to, 122, 

When interfeied with, for benefit of infants, 481, 

Not readily interfered with, 481. 

ACKNOWLEDGMENT OF DEBT— 

To revive statute-barred debt, 282. 

Not effective, if debt extinguished, 282, 283, 341, 342. 

Given by one only of several creditors, effect of, 315. 
ACKNOWLEDGMENT OF DEED- 

By married woman, when and when not required, 228, 246, 247, 441. 
Effect of neglect of, in certain cases, 247, 441, 460. 

By married woman, would bar equity to a settlement, 441, 457. 

But not always available, 441, 460. 

Extended availability under Malins’s Act, 459. 

Still required for trust real estates, 441. 

ACQUIESCENCE- 

Where owner of estate stands by and permits improvements, 39. 
Vtgilantibua non dormtenttbus aquUas subvenit, 40. 

None, without full knowledge, 190. 

Of cestui que trust in bieach of trust, 190, 191. 

Of defrauded person in fiaud, 523, 549. 

None, while duress or oppression continues, 549. 

Bar to an account, 593. 

ACREAGE, DEFICIENCY OF, 628, 629. 

ACTION ON AWARD, 644. 

ACTIVE TRUSTS, 52. 

ACTS OF BANKRUPTCY, 80. 

“ACTUAL ACTOR,” 191, 418. 

ACTUAL ENTRY— 

No relief from forfeiture after, 405. 

Unless under C. L. P. Aot, 1852, 405. 

ACTUAL FRAUD, 520. 

ACTUAL NOTICE, 32. 

ACTUAL RELEASE, 567. 

ACTUARY, 275. 

ADEMPTION— 

Of legacy, 204. 

Of portion, 2fo. 

ADEQUACY- 

Of consideration, upon purchases, 634. 

By trustees from cestui que trust, 164, 544. 

By solicitors from clients, 164, 542, 543. 

By other persons generally, 530, 634. 
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ADEQUATE SETTLEMENT, 464. 

ADJUSTMENT OF ACCOUNTS, 180, 181. 

ADJUSTMENT OF RIGHTS— 

Between tenant for life and remainderman, 180, 185, 315. 

ADMINISTRATION— 

Bond, on grant of, to wife, 441. 

Cim. testamento annexo, 120. 

ADMINISTRATION ACTION— 

Injunction in, effect of, 277, 278. 

Receiver in, effect of, 277, 278 
Originating gummons for, effect of, 278. 

Decree in, not now a matter of right, 277. 

Effect of decree in, 277, 286. 

Transfer of, to Bankruptcy Division, 295. 

Of living debtors, insolvent, 295, 296. 

Decree in, form of, 296, 298. 

Time for bringing, 315. 

In case of married woman’s creditors, 421, 422. 

ADMINISTRATION OF ASSETS, 273 ct seq. 

ADMINISTRATOR- 

Not included in word “executor" in certain statutes, 109. 

SccuSy under Tiustee Act, 1893, 109. 

Retainer by, 310, 312. 

Husband as administiator to wife, 96, 407, 414. 

Husband’s own administrator, 407. 

ADMINISTRATOR PENDENTE LITE— 

Judgment for administration against, 278. 

.VDMISSION- 

Of debt, as still owing, 283. 

ADOPITON OF DEBT, 304. 

ADULTERY, 464. 

ADVANCEMENT— 

Presumption of, as against resulting trust, 128. 

In favour of the following persons — 

(i.) Legitimate child, 128. 

(2.) Illegitimate child, 128 

(3.) Persons treated as children, 128. 

(4.) Wife, being lawfully wedded, 129. 

Not in favour of the following persons,— 

(i.) Kept mistress, 129. 

(2.) Deceased wife’s sister unlawfully wedded, 129, 

(3.) Children of female purchaser, 129. 

Presumption of, rebuttable by parol evidence, 130. 

(i.) Contemporaneous acts and declarations, 130. 

(2.) Subsequent acts and declarations, 13a 
(3.) Other special circumstances, 130, 131. 

(4.) All the circumstances each case to be considered, 131. 
When and when not a satisfaction of legacy, 269, 270, 

Trivial sums, and even considerable sums, not a satisfaction, 27a 
Under power in will, 268. 
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ADVANCE OF MONEY— 

Ou mortgage, 328 

By vendor, for improvements on estate sold, 397 
ADVANCES, FURTHER, 357, 379, 383. 

ADVERSE RIGHTS, 708, 709. 

ADVERSE TITLES, 687. 

ADVOWSON— 

Is not a charity, 116. 

In mortgage, lights of mortgagor and of mortgagee, 353 
Partition m case of, 682. 

AFFIDAVIT— 

On registration of bill of sale, 386. 

AFFILIATION ORDER, 432. 

AFTER-ACQUIRED PROPERTY— 

Under wills, election as to, 241. 

In bills of sale, 389. 

Of wife, liability of, for her debts, 417, 418. 

Of bankrupt, purchaso of, 634. 

Leaseholds, 634. 

Peisonal chattels, 635. 

Fieehohls, 635 

AFTER-PURCHASED LANDS, 241. 

AGENT— 

Notice to, effect of, on piincipal, 36, 37. 

Is in a fiducialy i)ositiop, 1^3. 

Cannot purchase estate of the principal, nor derive benefit from that 
estate, 163. 

Good faith and full disclosure necessary between principal and, 
545 * 

Cannot make secret profit out of his agency, 545. 

Cannot have an account against his principal, 590. 
Misiepresentations by, 624 

Conti acts by, toi sale of land of principal, 633, 634. 

Cannot have intei pleader against principal, 690. 

May in exceptional cases, 691. 

AGGRAVATED ASSAULT— 

Separate estate, under order upon, 430, 431. 

AGREEMENT- 

In favoui of volunteer, not enforceable, 60. 

To give a mortgage, must be in writing, 380. 

Unless deposit of deeds actually made, 377. 

Executed distinguished from executory^ 377. 

For lease, relief from forfeiture, 404, 405. 

Separate estate may arise by, 409. 

To bar estate-tail, enforcement of, 518. 

As to taking lump sum for costs, past and future, 543. 

As to not bidding at auctions, 551. 

For reference, enfoicement of, 573, 574, 650. 

On marriage, generally, 79. 

On marriage, rectification of, 515. 

On divorce, rectification of, 515. 

Part-performance of, what is, and effect of, 620-622. 
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AGRICULTURAL LEASE— 

When lands in mortgage, 345, 353 
AIR, ACCESS OF- 

Injunction to protect, 662. 

ALIENATION, 411, 460. 

ALIENATION, RESTRAINT OF- - 
In the case of married women, 423 
ALIENS— 

May be trustees, 148. 

Could not formerly hold real estate as trustees, 148 
ALIMONY— 

Is not assignable, 94. 

Is not capable of valuation in bankruptcy, 94 
Arrears of, not provable in bankruptcy, 94. 

Not even where they have accrued before date of receiving order, 
94 , 95 - 

Allowance in nature of, 94. 

Ne exeat regno for, 713. 

ALLOWANCE, 431, 432, ^Si, 489. 

ALLOWANCES— 

For payment bj co-owner, where same necessary and permanently 
beneficial, 143 
To executors, 296 
To mortgagees, 346, 350-351 
To co-tenants, 397, 398 
ALTERNATIVES— 

Distinguished from penalties, 400-401 
AMBIGUITY— 

Accoriling as the one sense legal and the other illegal, 121, 122 
In contract, effect of, 627. 

AMELIORATIVE WASTE, 659. 

AMENITY— 

Of residence, piotection of, 555. 

ANCESTRAL MORTGAGE— 

Fund primarily liable foi payment of, 303-304. 

Effect of adoption of, by successor, 304. 

ANCIENT LIGHTS, 662. 

ANCILLARY ADMINISTRATIONS, 294. 

ANNUAL RESTS— 

When and when not made against mortgagee, 351 
ANNUITANTS— 

When they should still join in purchase-deeds, 108 

ANNUITIES- 

Being perpetual, 203-204. 

Being for life, 205, 316. 

How to be secured, 205. 

Arrears of, 205. 

Valuation of, in bankruptcy, 294. • 

When impossible, 294, 

On settled estates, adjustment of rights between tenant for life and 
remainderman, 3x6. 


2 Z • 
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ANNULLING CONTRACT, 638, 639. 

ANSWER- 

Subpoena to appear and, 9. 

ANTECEDENT DELIVERY— 

When quality of the possession is subsequently changed, 197, 198. 
ANTE NUPTIAL AGREEMENT— 

Must be in writing, 76. 

The writing may be supplied afterwards, 76. 

Post-nuptial settlement in pursuance of, 76, 77. 

ANTE-NUPTIAL COVENANTS TO SE'TTLE— 

When void, in event of bankruptcy, 80. 

ANTE-NUPTIAL DEBTS— 

Liability for, 279, 433, 442. 

Committal in lespect of, 439. 

ANTICIPATION, RESTRAINT ON, 422-429. 

APPLICATION OF PURCHASE-MONEY, 106-109 
APPOINTEE, TITLE OF— 

Accrual of, 436. 

Alder of, 499, 500. 

APPOINTMENT- 

Under general power exeiciscd, assets, 279, 310. 

Even in case of maiiied woman, 279, 422, 439 
In case of bankruptcj, she cannot be compelled to exercise power, 
439 

Under special power, when and when not a satisfaction, 268. 
Accidents in exercise of powers of, relief from, 499, 500. 

Frauds upon power of, 552, 553. 

Release of i)owei of, 553 
Illusory, 554. 

hlxclusive and non-exclusive, 554, 555. 

Election, questions as to, in case of, 236. 

Persons entitled in default of, 236 

Their title when defeated, or {query) confirmed, 436. 
APPOINTMENT FUNDS— 

Undei geneial power, equitable assets, 279, 310 
Order in which, liable foi payment of debts, 301. 

In the case of married women having ^jower of appointment, 279, 

415- 

Where power to appoint by will only, 415. 

Differences between, and separate property of mariied women, 415. 
APPORTIONMENT, 180, 185, 208, 210. 

APPRENTICESHIP CONTRACTS— 

In case of infants, not specifically enforced in equity, 612. 

Enforced before justices, 612. 

APPRENTICESHIP PREMIUM— 

Loss of, relieved, 291, 502. 

APPROPRIATION— 

To meet legacy, 205. 

To meet annuity, 205. 

To answer gift of residue, 202, 203. 

To meet debts, 298, 299. 

WEen in nature of an equitable assignment, 86. 
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APPROPRIATION~(continii<d). 

To piovide for payment of cieditoiK, 298, 299 
Creditor-appropnateea, position of, 299. 

Of payments, 

Of securities, 605. 

APPROPRIATION OF FUNDS— 

To meet debts in administiation action, 298, 299 
To answer legacy or annuity, 205 
To answer residuary bequest, 202-203. 

APPROPRIATION OF PAYMENTS - 
What it 18, 6 oi. 

Debtor has first right to appiopimto payment to which debt he 
chooses at time of payment, Ooi 
If debtor omit, creditoi may make appropmtion, 602. 

But nut to an illegal debt, 602. 

Nor if payment is by way of instalment on debts generally, 602 
Creditor may appiopriate to a debt baned by statute, 602. 

But this will not revive a debt alieady barred, 602 
Cieneial payment by debt* 1 takes a debt not alieady baired out of 
the statute, but does not revive one baned, 603. 

If neither make apriopnation, the l.iw makes, 603 
Running accounts in partnei ships, 60^ 

The rule in Clayto^i s Case, 603 

Account 18 not to be taken backwaids. and balance stiuck at head 
instead of foot, 604 

The lule in Clayton's Case inapplicable as between a guaranteed 
account and a new account, 604. 

Also between tiustee’s own moneys and his tiust moneys, 604, 
605. 

APPROPRIATION OF SECURITIES— 

What it 18 , 605. 

Its effect as between the paities between whom it is made, 605, 606. 
Its effect, in case of a double bankiuptcy, 606 
Rule in Ex parte Wartng, 606 
Its effect, in case of a single bankruptcy, 607 
Itsleffect, when neithei paity is bankrupt, 607. 

Is not a presumption of law, but a fact to be pioved, 607. 
ARBITRATION— 

Agicement to refei to, when eiifoiced, 573, 574, 644, 650. 

In case of Building Societies, when not eiifoiced under Building 
Societies Act (1884), 650, 651 
Discovery in aid of reference to, 697, 

Being a compulsoiy refeience only, 697, 

No injunction in case of, 644. 

Although clearly not within the agieement to lefer, 644. 
ARBITRATOR- 

Death of, effect of, 503, 504. 

ARRANGEMENT, DEEDS OF— 

Under Act of 1887, legistrution, 85.’ 

Under Land Charges, &c.,' Registiation^Act (iS88),_85. 

ARREARS— 

Of alimony, 94, 95. 

Of annuity, 205. 
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AKREARS—(con/mutfey). 

Of interest on legacy, 207 
Of interest on mortgage, 338 
Of pio-money, 447, 448. 

Of rent, payable to leceiver of mortgagee, 346. 

A specialty debt, 276. 

Landlord not a secured creditor m respect of, 289 
Amount recoverable in bankruptcy, 293. 

Of separate estate, 414, 429 
Liability of, 429, 

ARRESr— 

On writ lie exeat regno^ 712. 

Under Absconding Debtors Act (1870), 714. 

Under Bankruptcy Act (1883), 714. 

Under Debtors Act (1869), 714. 

Under Judicature Acts (1873-1875), 714. 

No, of married women, although trading separately, 420, 439 
Unless in respect of ante-nuptial debt, 439. 

ARTICLES, 56, 76, 514, S34 
ARTICLES OF VERTU, 615 

ARTISANS' DWELLINGS IMPROVEMENT ACTS. 664 

ASSENSUS AD IDEM— 

Effect of want of, on contract, 627, 633. 

ASSENT OF EXECUTOR - 
To bequest of leaseholds, 202 
To specific bequests geneuilly, 202 
To residuary bequest, 202. 

None required to donatio mortin caus^, 200 

ASSESSED TAXES, 291, 2^3 
ASSETS— 

Duty of executor to get m, 173 

His liability for wilful default, 169, 170, 313. 

Distinction between legal and equitable, 273 
Refers to remedy of the creditor, 273. 

Jmpoitance of distinction between legal and equitable, formeily and 
at present, 274 

The Older of piiority in payment of debts out of legal assets, as 
regards deaths befoie 32 & 33 Viet. c. 46, 275. 

The order of juioiity in payment of debts out of equitable assets, and 
also (under 32 k 33 Vict. c. 46) out of legal assets, 276, 277. 
Executor may prefer one creditoi, unless decree, injunction, or 
receiver, 277. 

Or unless an originating summons issued, 278. 

Enumeration of legal, 278. 

Vaneties of equitable, 279. 

(i.) By their own nature, enumeration of, 279. 

(a.) Property actually appointed in exercise of general 
power, 079. 

Effect where married woman is the appointor, 279. 

(6 ) Separate estate of married women, 2to. 

Judgment against, even at law, 280 
(2.) By act of testator, enumeration of, 280. 



INDEX. 


725 


ASSETS— (con tin ued). 

Charge of debts distinguished from a trust, 280. 

In a tiust for payment of debts, rents to be accumulated/280 
Lapse of time no bar, 281. 

Except as to personal estate, 281. 

In a charge, rents not to be accumulated, an<i creditors may be 
barred by lapse of time, 280, 281. 

Payment by executor, of statute-barre<l debts, 282 
Not if charged on land, 282. 

Nor if after decree or judgment, 282 
Nor if estate insolvent, 283. 

Nor if debt adjudged not jtajable, 283 
Joint liability of heir and devisee, 283 

Effect of alienation of real asbets. 284 
General direction by testatoi for payment of Ins debts amounts to a 
charge of debts, 284 

Except where testator has specitied a particular fund, 285. 

Or where executors, not being .»lho devisees, aie directed to pay 
the debts, 285 

Effect of a direction to pay debts out of rents and profits, 285. 

Lien on land not affected by a charge of debts, 285 
Neither specialty nor simple contrart debts are a hen on the lands, 285. 
May become 'i, lien, if <leeree for administratis n, or if action re¬ 
gistered «i8 lis pende'tis, 285, 286. 

Judgment debts, how maile a lieu, 286, 287 
Administration under Judicature Act {1875), 287 

(i )'Rights of secured creditors assimilated to those in bankruptcy, 
288. 

Who 18 and who is not a secuied creditoi, 289 
(2 ) What debts and liabilities provable, 290 
Preferential debts, 291. 

Apprenticeship premiums, 291. 

Proof by Crown, 290, 292 
Local rates, 291 
Interest, 294. 

Creditors coming in subsequently, 294 
(3 ) As to valuation of annuities and of contingc.ii and future lia¬ 
bilities, 294. 

Rules of proof in Bankruptcy that are inapplicable 11 Chancery, 
292. 

Rules of proof in Bankruptcy that are applicable in Chancer}’', 293. 
Administration in Bankruptcy Division of insolvent estates, 295. 
Transfer of, into County Couit, 295 
Administration in the case of living debtors, 295, 296. 

Judgment or decree for administration of assets in creditor’s action, 
296. 

(a.) Personal estate only, 296. 

When deceased was a partner, 297. 

(6.) Real estate and personal estate, 298. 

Administration of assets subsequently accruing, 299. 

Assets appropriated to proving creditors, 298, 299. 

Effect, where neglect to apply for payment, 299. 

Refunding of assets, creditor’s rem%dy for, and its limits, 299, 300. 
Legatees postponed to creditors, 300. 

Order of liability of different properties of testators, 300. 
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ASSETS—(con <mu«I). 

(i.) The general personal estate, primary liability of, 301. 

What exonerates the personalty, 301. 

Not a general charge or express trust of realty, 302. 

Not even if funeral and testamentary expenses are charged on 
realty, 392. 

Unless personalty be given’at same time as a specihc legacy, 
30a. 

Case of mortgage debts, 302-303. See Exoneration ; Locke 
King’s Act; Mortoaoks. 

(2.) Lands expressly devised for payment of debts, equitable,*3^- 
(3.) Realty descended, legal, 308. 

Case of lapsed devise, 308. 

Devise to heir makes him a purchaser, 309. 

(4.) Realty devised charged with debts, equitable assets, 308 
Though heir takes through lapse of devise, 308. 

T^ml comprised in a residuary devise now applicable parx 
passu with specific devise, 309. 

(5.) General pecuniary legacies, 309. 

(6.) Specific legacies and devises pro ratd^ 309. 

Legacies or portions charged on specific ilevises do not con¬ 
tribute, 309. 

(7.) Property over which testator has exorcised a general power of 
appointment, 310. 

Property which only .becomes assets if the testator purports 
to dispose of it, 310. 

(8.) Paraphernalia, 310. 

The testator’s intention is the guide in the administration of, 310. 
Executor’s retainer out of, when and when not it exists, 310, 312 
Retainer t7i specie even, 311. 

Heir has no retainer, 313. 

Executor’s liability for wilful default, 313. 

Executor’s liability after partiaPdistrilmtion of estate, 314 
Executor, protection of, by statutes ofjlimitation, 315. 

Adjustment'of rights! be tween tenant for life and remainderman, 315. 

In case Df mortgages, 315*316. 

Administration of separate estate of married woman, 422 
Of estate of lunatic not so found, 490 
Administration of partnership assets, 297, 584. 

Marshalling of, 317 et seq. 

ASSIGN OR UNDERLKT— 

Covenant not to, breach of, not relievable, 415. 

SemhUy relievable now, in exceptional cases, 405 

ASSIGNEE— 

Of chose in action, notice by, 89. 

Even when general assignee, i.e., trustee in bankruptcy, 89. 
Tantamount to possession, 89. 

Gives right in rem^ 89. 

EflPect of registering Us pendens^ 90. 

Takes chose in action subject to equities, 92 
Of residue, 93. ^ 

Exception as to negotiable instruments, and as to debentures payable 
to bearer, 93. 

Assignments contrary to public policy, 94. 
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AS8IONEE—(conttnuec/). 

Distinction between particular and general assij^nee, 89, 455. 
ASSIONMENT- 

Of mortgage debts, 68. 

With or without an assignment of the securities, 68 
Of mortgage, 348. 

Mortgagee in possession liable to account after, 348 
In what cases not liable, 348-349. 

Of goodwill, 585. 

Partaking of nature of champerty and maintenance, 95. 
ASSIGNMENT, ABSOLUTE— 

When resulting trust notwithstanding, 132, 332 
ASSIGNMENT, EQUITABLE, 85, 97 
ASSIGNMENTS OF TRUST S -- 
Required to be in writing, 53. 

ASSIGNMENTS VOID— 

(i.) Contrary to public policy, 94. 

Pensions, salaries, Ac., 94. 

Unless in case of sinecures, 9^. 

Alimony, 94. 

(2.) Affected with champerty, Ac., 95. 

(3.) Being of nieie fts pendens, 95. 

Exceptions, 96. 

(4.) Being by incapacitated persons, 96. 
by bankrupt, 96, 

ASSURANCE, 87, 444, 445. 

AT HOME, 229, 230, 

ATTESTATION OF BILL OF SALE— 

By solicitor, when and when not required, 386 
ATTORNEY- 

To sell, cannot appoint his solicitor to receive purchase-money, 109, 
no. 

Cannot purchase /is pendens of client, 95, 96. 
ATTORNEY-GENERAL— 

A party to action in respect of breach of statutory contract, 657. 

A party to civil information to stay public nuisance, 6''^. 

May or may not be a party, where private individual sustains special 
damage, 660. 

Does not give undertaking as to damages, 668. 

ATTORNEY, POWER OF- 

Is not an equitable assignment or appropriation, 88 
ATTORNMENT CLAUSE— 

In mortgage deed, effect of, 373. 

Leave of court to distrain under, 373. 

Must be registered as a bill of sale, when and when not, 373. 
Determination of tenancy under, 373 
AUCTIONEER— 

Being mortgagee, 338. 

Commission added to mortgagj^, 338 
Lien of, 391. 

Fiduciary position of, 546. 

Secret profits by, 546. 
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AUCTIONEER—(con<tnu«Z). 

When and when not he might have interpleader, 688. 

Costs and charges of, 688. 

Disputes of, with rival, 688. 

AUCTIONS— 

Agreement not to bid at, 551. 

Puffing at, when permitted, 551. 

When sale is of land, 551. 

When sale is of goods, 551. 

AUDITOR— 

Is in fiduciary relation, 163 
AUSTIN, 4. 

AUTHORITY TO CONTRACT— 

Want of, effect of, 633. 

Supplied by subsequent ratification, 633, 634. 

AUTRE DROIT, IN— 

Retainer of executor, 312 

Mortgagee getting in legal estate, 358, 359. 

Set-off, 599. 

AUXILIARY JURISDICTION— 

In aid of defects of common law system, now obsolete, 11, 694. 

Heads of,— 

(i.) Discovery, 694. 

(la.) Perpetuating testimony, and De henc tsiCy 697. 

(2.) Quia timcty and bills of jieace, 700 
(3.) Delivery up of documents, 703. 

(4.) Establishing wills, 707 
(5.) Writ ne excat regnoj 71a. 

AVOIDANCE— 

Of law, on equitable grounds, 17, 18. 

Of voluntary settlements, in bankruptcy, 293 
Of executions, 293. 

AWARD— 

Action on, 644. 

Setting aside, 574. 

Remitting, 574. 

May dissolve partnership, 574. 

Time for making, extension of, 504. 

BACK-RENTS— 

Upon a charge of lands, for debts or legacies, 280, 281. 

Upon a trust of lands, for payment of debts, 280, 281. 

Mortgagee’s accountability in respect of, to* subsequent mortgagees, 
349 , 350. 

BACON, LORD, 3. 

BAIL, 713, 714. 

BAIL-BONDS, 290. 

BALANCE- 
Of costs, 393. 

Of accounts, 592. 

BANKERS AND BROKERS—* 

Distinguished, 594. 

BANKER’S LIEN, 396 
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BANKING ACCOUNT OF TRUSTEE— 

Transfer from trust account to personal account, effect of, 186. 
Transfer from trust account to personal account, effect of, as against 
bankers, 186. 

BANKRUPT— 

Mamed woman trader may now be made, 420, 439, 

Partner becoming, 576. 

Lunatic becoming, 487, 488. 

After-acquired property, purchase of, 634, 635. 

BANKRUPTCY— 

Acts of, 80. 

Double proof in, 569, 570. 

Forfeiture on, 405 

Fraudulent conveyances, P2 

Trustee in, notice to be given by, 90, 91. 

Not within the Trustee Act, i8a8, s. 8, 166. 

BANKRUPTCY ACT (1883}— 

8. 4 (Acts of bankruptcy), 80-81. 

B 9 (Stay of action), 291, 292 
8. 25 (Arrest of debtor', /14 
8. 30 (Fraudulent bieach of trust), 187, 290 
8 37 (Debts prov ible), 290. 

8. 38 (Set-off), 291, 598. 

8. 40 (Payment pan pa^su), 290. 

8 40 (Interest on debts), 294. 

8. 41 (Apprenticeship premium), 291, 502. 

B. 42 (Distress for rent), 291 
8 44 (Choses in action), 96. 

8. 47 (Voluntary settlements), 79, 467. 

8. 48 (Fraudulent preferences), 80 
8. 52 (Sequestration), 329 
8. 53 (Salary, half-pay), 329. 

8. 93 (Bankruptcy division), 643. 

8 102 (Foreclosure), 367. 

8. 122 (Administration during life), 295 
8. 125 (Administration in bankruptcy), 295 
8. 150 (Crown bound), 290, 292. 

BANKRUPTCY ACT (1890)— 

8. 21 (Administration in bankruptcy), 295. 
s. 23 (Interest), 294. 

8. 28 (Distress for rent), 291. 

BANKRUPTCY, ADMINISTRATION IN— 

Under Bankruptcy Act (1883), 295. 

BANKRUPTCY DIVISION— 

Foreclosure in, 367. 

Mutual credit in, 291, 384, 598. 

BANKRUPTCY TRUSTEE- 

Intervention of, as to after-acquired property, 634, 635. 

Of partner, title of, 582. 

Notice by, in case of chose in action, 96. 

BAR OF ACTION— 

By time, 19, 20, 281, 315, 341. 

By laches, 19, 20. 
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BAR OF AGTlON-(continu€d). 

By release, 193. 

By acquiescenoe, 190, 192. 

When for administration of estate, 315 
BAR OF ESTATE-TAIL, 518- 
BARE LEGAL TITLE. 647. 

BARE TRUSTEE— 

Married woman ns a, 441. 

BEARER— 

Securities payable to, 153. 

BENE ESSE, 699. 

BENEFICES. ECCLESIASTICAL- 
Charges of, 328. 

Charges in favour of Queen Anne’s Bounty, 328. 

Charges, none by deposit, in case of registered land, 378 
BENEFICIAL AND ONEROUS- 

Gifts which are, connection between, 234, 

BENEFICIARIES— 

Trustees cannot usually take as, 132. 

Devise with a charge, devisees take as, 132. 

Where trustees are also, effect of, 171, 172 
Marshalling as between, 320. 

BEQUESTS UPON TRUST— 

Statute of Limitations runs in case of, 281 
BETTING PARTNERSHIP, S72. 

BILATERAL— 

When mistake is, remedy by rectification, 514. 

BILL IN CHANCERY, 9. 

BILL OF EXCHANGE— 

Assigned free from e<iuitie8, 93. 

Acceptance of, in part payment of purchase-money, no waiver of lien, 

137 

Unless taken in s^vbstitution of hen, 137, 138. 

When may be followed by cestui que tixist, 187, 188 
The subject of a donatio mortis causd, 199 
Remedy in case of lost, 497. 

Remedy in case of destroyed, 499 
Rights or indorser, on paying, 561. 

BILL OF PEACE— 

How distinguished from bill quia timet, 701. 

Object of, 7or. 

Cases for, 702. 

Instances of, 702. 

(z.) Right conclusively established, and afterwards threatened with 
fresh litigation, 702. 

(2.) Oppressive actions of ejectment, 702. 

Judicature Acts, effect of, 703. 

BILL QUIA TIMET— 

By surety to compel payme^it by principal debtor, 503-504, 559. 

In order to prevent anticipated wrong, 700. 

As by appointing a receiver, or directing security to be given, 701. 
Jurisdiction to cancel and deliver up documents, on principle of, 703. 
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BILL TO ESTABLISH WILL 

Court of Probate had jurisdiction over wills of personalty, 707. 
Equity dealt with wills incidentally, 707, 708. 

Devisee might 'Come into equity to establinli a will against heir-at- 
law, 708. 

Even though heir-at-law had not brought ejectment, 708 
Devisee might establish a will against all setting up an adverse 
nght, 708. • 

Heir-at-law could come into equity only bj consent, 709. 

Proof of will in Probate Division of HighlCourt, mode and effect of,— 
(1.) Wlien in solemn form, 710 
(2 ) When in common form, 710. 

Recent decisions, effect of, 710, 711 
Judicature Acts, effect of, 711, 712. 

BILL TO PERPETUATE TESTIMONY, 697. 

BILL TO TAKE EVIDENCE DE BENE ESSE, 699, 700 
BILLS OF SALE— 

Require registration, 386. 

Require re-registration every five years, 386 
Effect of non-registration of, 386, 387 
Schedule to, when »'equired, 386 
Form of, presciibed by statute, 386 
Effect of non-compliance with form, 387 
As regards covenant to pay, 387 
As regards independent seeuiities, 387 
Mode prescribed for realisation of, 388. 

AVhether possession also requiied to betaken before bankruptcy of 
grantor, 388. 

Whether holder of, a secuied cieilitoi, 289. 

Attornment clause in mortgage must be registeied as a, 373. 
Documents which requiie no registration as, 389. 

Must be an assurance of some soit, 387. 

When receipts are not, 387, 388. 

When hire agreements ar<» not, 389. 

BILLS OF SALE ACTS (1878 and 1882I— 

Objects of, 385. 

Provisions of, 385, 386. 

Require registration of post-nuptial settlement, 386. 

And of attornment clauses, 387. 

Do not extend to debentures of company which has a mortgage 
register, 386. 

Nor to sales or mortgages of ships, 390 
Nor to certain hypothecations, 389 

BLENDING OF REAL ESTATE— 

With personal estate, effect of, 222 
BLENDING OF TRUST FUNDS— 

Effect of, 188. 

BOARD OF AGRICULTURE- 

Oertifioato of, as to improvements, 144 

BONA VACANTIA— * 

When Crown takes, or not, personalty as, 133 
When executor takes, 134. 
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BOND— 

Assigned by memorandum not under seal, when effective and when 
not, 66. 

Acceptance of, for purchase-money, not a waiver of lien on estate, 
137- 

Unless taken in nuhttitution of lien, 137, 138. 

Payable to bearer, 153. 

The subject of a dcynatio mdrtis cauad, 199, 

Time for suing on, 342. 

Tacking of, 360. 

Remedy in case of lost, 495. 

Remedy in case of destroyed, 499. 

BONUS— 

On shares, given by way of legacy, 208, 209. 

When capital and when income, 209, 210. 

BOOK-MAKER, BUSINESS OF, 572. 

BOOKS- 

Copyright in, 670, 

BOYCOTTING, 665. 

BREACH OF COVENANT— 

Relief from forfeiture for, 403-405. 

BREACH OF TRUST— 

Liability of trustees for, 185 
Relief from, 159. 

Liability of trustees’ solicitor for, 185. 

Personal remedies distinguished from real remedies for, 185, 186. 
Creates in general a simple contract debt, 187. 

When it creates a specialty debt, 187. 

When fraudulent, 187. 

Right of following the trust estate, 186. 

Except as against legal estate, 186. 

When legal estate even is no protection, 187. 

When lemedy is barred by lapse of time, 187. 

Right of following the property into which the trust fund has been 
converted, 187, 188. 

When the property may not be followed, 18P. 

When money and notes may be followed, 185 

When the beneficial interests may be impounded, 188, 189. 

Now even in the case of married women restrained from anti¬ 
cipation, 189. 

Interest payable on, 190. 

Remedy for, may be lost by acquiescence, 190. 

Except in cases of persons under disability, 191. 

Remedy for, may be given up by release, 192. 

Or by confirmation, 192. 

Separate estate of married woman liable for, 191, 418. 

Unless restrained from anticipation, 191, 418. 

And now to some extent notwithstanding such restraint, X9X, 
428. 

When and when not bankruptcy of trustee is a discharge, X87, 290. 
When breach fraudulent, 390. 
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BREACH OF mVHT-{continued). 

When made good by the trueteo, his right to contribution against 
his co-trustee, 171, 562. 

When one of the co-trustees is also a beneficiary, 171, 563* 

When solicitor for trustees is liable for, 185. 

Made good by trustee at the expense of another cestui que (rust, 22, 
23 - 

Or at the expense of trustee’s own creditors, iS^>. 

No speoifio performance which involves, 632 

BRICKFIELD, 157. 

BRITISH SHIPS, 127, 389 
BROKERS AND BANKEKH- 
Distinguished, 591. 

BUILDING (CONTRACTS, 610. 

BifILDING LEASE- 

When land in mortgage, 353. 

BUILDING SOCIETY- 

Debts due from secietary of, 275 
Nature of fines ir, 347. 

Premiums rog.irded as principal money, 347. 

Rules for time being of, regulate mortgages to, 347 
Except upon a dissolution or winding up, 348 
Arbitration in case of, 650, 651. 

Tacking in connection with niortgi^es of, 359. 

BUSINESS— 

Of deceased, carried on by his executors, 183, 185 
Where a power to do so, 184. 

Where no power to do so, 184. 

BUYING AND SELLING OFFICES, 538. 

CAIRNS’S ACT— 

Provisions of, 676, 677 

Where right to injunction made out, damages . .mot be given, 677 
Repeal of, nominal only, 678 

CALENDARS, COPYRIGHT IN, 670. 

CALLS— 

Are siiecialty debts, 276. 

Not yet made, are mortgageable, 330 
Usually no set-off of debts against, 293 
Mortgage of, 330. 

Mortgage of future, 330. 

When not mortgageable, 330 

CANCELLING AND DELIVERY UP OF DOCIUMENTS 
When instrument ordered to be delivered up, 703. 

On principle quia Uvu% 703. 

Gitinting such a decree, a matter not of right, but of discretion, 703. 
Voluntary deed or agreement not ordinarily relieved against, 

703, 705. ' 

Relief gi anted on terms, 704. 

Relief where plaintiff has good defence in equity, though not at law, 

704 . 
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CANCELLING, kc.—[continued). 

Illustration of this, 704. 

(i.) Voidable instiumeiits,— 

(a.) When cancelled, 704. 

Illu'^trations, 705. 

(6.) When not cancelled, 705. 

(2.) Void instruments,— 

Difficulty as to, 705. 

(a.) When delivered up, and grounds for delivery up, 705. 

(6.) When not delivered up, and grounds for nou-delivei-y up, 
706, 

Judicature Acts, effect of, 707. 

Made under a mistake, document restored, 515. 

When perpetuation of testimony the proper lemedy, 706. 

CAPIAS, 713 
CAPITA!^ 

Payment of dividend out of, 529. 

Replacement of, on dissolution of partnership, 580. 

CAPITAL AND INCOME— 

Distinguishing between, 180. 

As regards piofits and losses of business, 185. 

When bonus is, 208, 209. 

CARE AND DILIGENCE— 

Required of trustees and executors, amount of, 155, 157 

CARELESSNESS- 

On part of first mortgagee, ma\ po8t}>one his security, 362, 381. 
Some positive act of, requiied, 362, 381. 

CARRYING ON BUSINESS, 184, 185 

CASH UNDER CONTROL OF COURT— 

Investments for, 174 

CAVEAT EMPTOR, 524, 325 
CERTAINTIES. THE THREE, 97. 

CERTIFICATE- 

Estoppel of company by, 550 

CESTUI QUE TRUST— 

Constitution of, 61, 62. 

Who is, in case of trust-deed for creditors, 82, 85. 

Death of, intestate and without representatives, effect of, 133. 

Tnere used to be no escheat if trustee or mortgagee seised in 
fee, 133. 

Secus, now, 133. 

The Crown takes personalty as 6ona vacantia, 133. 

But executor may in some cases take, 133, 134. 

Upon failure of trust, may recover back the trust money, 150. 

Even a minority of them may do so, 150. 

In what sense controlling or contioiled by the trustee, 150. 
Assignment of trust estate by, 151, 152. 

May have injunction against trustee, 150, 157. 

Trustee cannot in general purchase estate fiom, 163. 

Cases in which he may purchase, 163, 164. 
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CESTUI QUE TRUST-(conetnuec£). 

Remedies of, in event of a breach of trust, 185. 

May follow the property, 186 

Right of, to follow trust fund where wrongfully converted, 187. 
When notes, money, may be followed, 188 
Acquiescence by, 190. 

Release or confirmation by, 190, 191 
Disabilities of, 191. 

Impounding beneficial interest of, 188 

Gifts by, to tiustee, 544 

Purchases from, by trustee, 514. ^45. 

CESTUI QUE USE, 46, 47 

CHAMPERTY - 

Assignments affected by, 05 

Purchase pendente lite^ when permitted and wlien not, 05, 96. 

Chanty is a good defence, 96. 

Avoids contracts genei.tlly, 538. 

CHANCELLOIl- 

Early functions of, 3, c 

The “ measure of hia foot, " 3 

Matters of “ gno^.’' assigned to, 9. 

CHANCERY— 

Clerks of, issued writs, 8 

CHANCERY DIVISION- 

Matters exclusively assigned to, 11 
Originally exclusive jurisdiction of, 12. 

Oiiginally concurrent juii&dictiou of, 12, 

Originally auxiliary (and now obsolete) juiisdiction of, 12, 694. 

CHANCERY JURISDICTION ACT, 1852— 

References to, 9, 320. 

CHANfiE OF PARTNERS— 

Effect of, as regards continuing loan, 157. 

CHARGE OF DEBTS— 

Purchaser of personally, exonerated, though a, 106. 

Purchaser of lealty, exoneiated, where charge general, do. 
Purchaser of realty, exonerated, under statute, even wheie debts 
specified, 106, 107. 

Gives devisees in fee upon trust implied i>owei to sell 01 mortgage, 
108, 109 

Gives executors the like power, failing devisees, 108, 109. 

Distinction between trust and charge,—as to when time is a bai or 
not, 280, 281. 

And as to back-rents, 281. 

What amounts to a, 284. 

On rents and profits, effect of, 285. 

Does not affect lien on land, 285. 

CHARGE OF LEGACIES— 

On real estate, what amounts to a,,324. 

Use of word residue not essential, 325. 

Effect of, 325. 

When barred by time, 280, 281. 
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CHARGES— 

Raising of. generally, ir. 

Raising of, in case of solicitor's lien, 394. 

After further consideration, 395. 

Raising of, in case of partnership charge, 58a 
Of judgment creditors, 286, 287. 

Of a partner, 582. 

For street improvements, 638, 

CHARGING ORDER— 

On stocks and shares, 289. 

On fund recovered in suit, 393, 394 
On wife's separate estate, 416, 429. 

CHARGING SEPARATE ESTATE— 

Of married woman, 416. 429, 

CHARITIES - 

What are and what are not, 112-113. 

In foreign state, ii2. 

Scheme for, when and when not directed. 114. 

Chanty Commissioner'*, powers of, 114 
Limits to powers of, 114. 

I. Chanties are fa\cured by law in 1 expects following .— 

(i.) A testatoi’s geneial charitable intention will bo earned 
into etfect by the court, 115 
Discretion of executor, 115, ii6. 

Provided object be, in fact, charitable, ii^. 

(la ) Doctrine of cy-pres applied,— 

Where a geneial charitable intention, 116. 

Not where there is a specific object, 117. 

Effect where chantablo object survives the donor and 
afterwards is dissolved, 117, 

Effect where charitable object predeceases donor, 117. 
(2 ) Defects in couvejance to, suppheil, 118. 

(3.) No resulting trust of surplus to representatives of donor, 
where a geneial charitable intention. 118. 

Even where excess of income subsequently arises, n8. 
But a resulting trust where onginal income not all given, 
118. 

(4.) Rule of Perpetuities not applicable to chanties, 119. 

True meaning of this, 119. 

(5 ) 27 Eliz. c. 4, not applicable to charities, 119. 

II Chanties are treated on a level with individuals in respects 
following :— 

(i.) Want of executor or trustee supplied, 120. 

(2.) Lapse of time a bar, when and when not, 120, i2t. 

(3 ) Legal separated (where severable) from illegal tiusts, i2X, 
(4.) Accumulation of income, determination of trust for, 122. 
111 . Cnanties less favoured than individuals in respects following .— 
(i.) Assets not marshalled in favour of charities, 123, 325. 
Unless by express direction of testator, 123, 326. 

Or unless under discretionary gifts to executors, 123, 
326. • 

No necessity for, in future, 124, 326, 327 
(2.) Obnoxious charities deprived of benefit, 12 
Examples of, 125. 
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CHARITY— 

A good (lefonco in action for maintenance, 96. 

Eleemosynary, 114. 

CHARITY COMMISSIONERS— 

Powers of, 114 

Schem‘‘s b>, settlement of, ii\. 

Old deed, not a scheme, 114 
Schemes by, enfoi cement of, 114. 

Schemes by, none, when chiiity suppoited wholly by voluntary 
contiibutions, 114. 

CIIAT^rELS PERSONAL— 

Statute of Uses not apj licabl*^ to, 51 

Tiusts of, not within the Statute of Fiauds, 53. 

Not within 27 Eliz. c 73 
Donatio mortis causd of, what constitutes, 197, 198 
Husband’s light to wife’s, 407 
Salo of, rule of ravrat emptoi ^ 524, 525 

Sale of. wluMj of peeiiliai \ due, specihc peifoim.ince of, 615. 

CHATTELS REAL— 

Within 27 Eliz. c j, 72, 73. 

Within Statute of Eiauds, 53. 

Not within Statute of Uses, ci. 

Husband’s light to w.fe’s, 407. 

CHEQUES— 

The subject of a donatio moitis r insd, when and when not, 200. 
CHILD - 

Insuiance on life of, 127 

Presumption of advancement to, 128, 129 

I’resumption of satisfaction in case of legac\ to, 260, ct seq 

Fathei is bound to maintain, 479. 

Fraudulent apjHuntnient b} fathei to, 552, 55:? 

Settlements upon wife and 402 

CHOSE IN ACTION— 

Not generally assignable at law, 85 
When assignable \n equity, 86. 

At law also now, 86. 

Assignee of, takes subject to equities, 92. 

Reing equities affecting the subj'ect-matter, 92. 

With ceitain exceptions, 93. 

Must be reduced into possession by tiustee without delay, 173. 
AVhether subj’ect of donatio mortis cansd, 198, 199. 

Husband’s rights in and over wife’s, 407, 459. 

CHURCHES- 

Monumenta in, 113 
Chimes of, 113. 

Organs in, 113. ^ 

Free sittings in, 117. 

CHURCHYARDS- 
Monuments in, 113. 

3 A 
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CIVIL LAW- 

References to, 4, 205, 232. 

CLAIMANTS, 692, 693. 

CLAIM OF RIGHT— 

Is ground for injunction, without proof of damage, 661 
CLEAN HANDS, 39, 631. 

CLIENT, 371, 372, 542 

CLOGGING THE EQUITY OF REDEMPTION 332 
CLOUD UPON TITLE, 706 

CLUB, EXPULSION FROM- 

When an injunction against, 665, 666. 

When not, 666. 

CO-DIRECTORS, 163, 522, 529, 562. 

CO-EXECUTOKS- 

Not liable, each, for others, 169, 170 

COHABITATION— 

Resumption of, 410 

COLLATERAL ADVANTAGES— 

Mortgagee may not, in general, take, 331, 332. 

Mortgagee, when he is entitled to, 351. 

COLLATERAL BOND— 

In case of mortgages, time for suing on, 3^2 

COLLATERAL SECURITIES— 

Deliver)' up of, to surety, 560 
Delivery up of, on redemption, 352. 

COLOURABLE VARIATIONS, 670. 

COMMERCIAL PURCHASES— 

Constructive notice, not apjdicable to, 34. 

No survivorship in, 135, 136. 

But land devised in joint-tenancy, and not used for partnership pur¬ 
poses, still remains joint, 136. 

COMMISSION— 

Allowed to trustees, when, i6i. 

To mortgagees, 344. 

COMMITTAL FOR CONTEMPT— 

A mode of enforcing injunction, 666. 

COMMITTAL FOR DEBT— 

None of married woman, 439. 

Except, possibly, for ante-nuptial debt, 439. 

And except for rates, 439. 

COMMITTEES OF INSPECfflON— 

Are in fiduciary relation, 163. 

COMMON ASSUMPSIT, 4^6, 
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COMMON FORM- 
Proof of will in, 710. 

COMMON LAW— 

Distinguislied from equity, 2. 

Severance of, from equity, 5, 6, 8. 

Rights of husband under, in wife's property, 407, 408. 

COMMON LAW PROCEDURE ACT, 1852— 

B. 3 (forms of action), 7 
8. 55 (piofert), 498. 

88. 218-220 (ejectment), 343, 403, 405 

COMMON LAW PROCEDURE ACT, 1854— 

8. 11 (arbitrations), 573, 592, 650. 

8. «5o (discovery), 697 

8. 78 (deliveiy of chattels), 616. 

B 79 (mandamus), 679. 

8. 83 (equitable defences), 564, 649 
8 87 (bills, Ac , lost), 498 

COMMON LAW PROCEDURE ACT, i86c- 
8 12 (interple.ider), 687. 

COMMON PARTNER, 586. 

COMMON SAILORS— 

Frauds upon, 547, 

COMMON SOURCE, 687, 688 

COMMON TRESPASS, 66r. 

COMPANIES— 

Mortgages by, 329, 330 

Liability of, for fiaud of directois, 527, 328 
Estoppel of, by cei tificate, S50- 

COMPANIES ACT, 1862. 

8. 22 (transfer of sliaies), 539 

88. 75-76 (calls), 276 

8. 100 (specific poi foimance), 640 

8. 164 (fiaudulent conveyances), 528 

8 it»5 (leniedy against delinquent directors), 163 

COMPANIES ACT, 1867— 

s 25 (registration of contracts), 528. 

8. 38 (disclosure of contracts), 528. 

COMPANIES ACT, 1890— 

8. 10 (remedy against delinquent directors), 163. 

COMPENSATION— 

For expendituie under belief of title, 39. 

To trustees for their trouble, 161. 
l^rinciple of, in cases of election, 233. 

Moneys, wheie land taken in mortgagit, belong to mortgagee, 373. 
Recovery of, for mistake, even after completion of purchase, 629. 

Unless expressly excluded by condition, 629. 

Conditions excluding, how dealt with, 636. 
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COMPENSi^TION—(co/i linnet/). 

For misdesciiption of property, when not substantial, 628. 

None, if fraud, 629. 

For obstruction of ancient lights, 662. 

For injuries done by Local Boards, 664. 

COMPLAINT TO LOCAL BOARD— 

When the only lemedy for a nuisance, 665. 

COMPLICATION IN ACCOUNTS, 591 

COMPOSITION DEEDS— 

Frauds in connection with, 551, 552 

COMPROMISE— 

In action, may defeat solicitor’s hen, 396. 

Provided it have not that object, 396. 

Usually does not defeat the lien, 396 
Requisites to validity of, 508, 510. 

COMPULSORY ARBITRATION, 650. 

COMPULSORY PURCHASE— 

Of laud in mortgage, compensation goes to mortgagee, 373, 

CONCEALED FRAUD— 

Time from which Statute of Limitations runs, 20, 165, 187 

CONCEALMENT, 523 

CONCUBINAGE— 

Resumption of, 410 

CONCURRENCE— 

In breach of trust, 190, 192 

By infanta and maiiied women, 191, 192. 

CONCURRENT JU RISDICTION— 

Where equity has, with common law, 10 

Rule as to validity of defence of piudinse for value without notice, 
being good, did not apply to, 26. 

And does not apply to, 26, 697. 

Origin of, 492. 

Extends to cases where there is not a plain, adequate, and complete 
lemedy at law, 492. 

Division of the subject, 493. 

CONDITION, 330, 633, 657. 

CONDITIONS OF SALE— 

When misleading, 624, 631. 

When depreciatory, 624, 632. , 

Excluding compensation for deficiency of acieage, 629. 

CONDUCT— 

Giving rise to equities, 39,^90-192. 

e.g.^ lien abandoned by, 392. 

Re-conversion by, 228. 

Election by, 248. 
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CONFIRMATION— 

Of dealings of trustees with trust funds, 190, 102. 

Of fraudulent contracts, 523. 

CONNECTED ACCOUNTS, 595. 

CONNIVANCE— 

At marriage of ward, 477, 478. 

CONSENT— 

Required in contracts, 531, 532 
Effect of want of full and free, 532 

CONSENT OF LUNATICS- 

To exercise of jiower of sale in sottleinent, 490 

CONSENT OF MARRIED WOxMEN— 

To restraint on anticipation being removed, 246, 427-428 

CONSENT OF TRUSTEES— 

Not material in questions of peiforniance, 252. 

CONSIDERATION— 

Trust may ari'^e without, 60 
Classification of consideratious, 76 

Marnage a valuable, under 27 Eli/, c 4, if bond fide, 76 
Secus, if mala tide, 77. 

"Who within scope of maiiiage consideiation, 8r 
On re-manlage of widow, 8t 
On re-man iage of widower, 8i. 

Intermixture of voluntary with \aluable limitations, 81. 
Inadequacy of, etfect of, 164, 525, 542, 634. 

See VoLUNTAKY Trusts, 

CONSIGNMENTS— 

In case of mortgages of West India estates, 346 
Short lulls against, 605, 607. 

CONSIGNORS AND CONSIGNEES— 

Assignments between, 88. 

CONSIMILI CASU, Statute ix, 8. 

CONSOLIDATION OF MORTGAGES— 

Distinguished from tacking, 364. 

Distinguished from one mortgage of distinct properties, 364. 
Requisites to, and operation of, 364, 365 
None, where no default, 364. 

Necessary limit to, 365. 

Abolition of, 365. 

Even as regards costs, 365. 

See Tacking ; Mortgages. 

CONSTRUCTIVE FRAUD, 536. 

CONSTRUCTIVE NOTICE, 32. , 

CONSTRUCTIVE TRUSTEE— 

Is protected by Statutes of Limitations, 165. 

May have remuneration, 165. 
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CONSTRUCTIVE TRUSTS— 

Definition of, and distinction from express and implied tiusts, 137. 
Varieties of'— 

(i.) Vendor’s lien for unpaid purchase-money, 137. 

Lien not lost by taking a collateral security per se, 137, 138. 
As a bond, bill, or promissoiy-note, 137. 

Unless bond, &o., substitutive of the lien, 138. 

Against whom hen may be enforced, 138, 139. 

Against whom hen may not be enforced, 139. 

Vendoi may lose Ins hen by negligence, 139. 

Registration of hen, none in Middlesex, 141. 

Registration of hen in Yorkshire, 141. 

(la.) Vendee’s hen foi prematurely paid purchase-money, 140, 
(2.) Renewal of lease by trustee m his own name, 141. 

By tenant for life, 141. 

By one paituei, 142 

By fiduciary persons generally, 142. 

(3 ) What iniprovements on land of another allowed for, 142. 
lie who seeks equity must do equity, 143. 

Improvements by tenant for life, when allowed for, 143. 
Occasion for Improvement of Land Act (1864), and Settled 
Land Act (1882), 143. 

Lien of trustees for improvements, &c., 144. 

Realisation of, 144. 

Nature of this hen, and whether it is salvage, 144, 145. 
Lien, in case of policy of life assuiance, 144, 

(4.) Heir of mortgagee used to be trustee for peisonal repre¬ 
sentatives, 145. 

And IS still so, as to copyholds, 146. 

(4a.) Legal representatives, now trustees for beneficial devisees, 
146. 

Mode of constructing trusts explained and illustrated, 146. 

CONTEMPT OF COURT— 

Marrying ward without sanction of court, 477, 479. 

Conniving at '"uch a marriage, 477. 

Proceedings in Chancery, when a contempt of Lunacy Court, 485. 

In disobeying injunction, 666. 

Committal for, 666. 

CONTENTIOUS BUSINESS, 160, 543. 

CONTINGENT INTEREST— 

Mortgage of, 328. 

CONTINGENT INTERESTS AND POSSIBILITIES— 

Assignable in equity, 86. 

Assignable now at law also, 86. 

CONTINGENT LEGACY— 

Given to child, maintenance out of, 210. 

Under Conveyancing Act, 1881, s. 43, 210. 

Not in general a satisfaction of a debt, 258. 

Sinking of, for benefit of iisheritance, 206. 

CONTINGENT LIABILITY— 

In bankruptcy, proof for, 290, 294. 

Declaration that same is not capable of valuation, 290, 294. 
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CONTIN DANCE OF POSSESSION— 

By teuant, after conti act of purchase, 620, 621. 

CONTINUING INVESTMENTS, 157, 173, 178. 

CONTINUING LIABILITY— 

Of mortgagor, on his covenant to pay, 375. 

CONTINUING NUISANCE— 

Liability for, 662, 663 
On vacant ground, 663. 

Injunction (and not damages) for, 677. 

CONTINUING PARTNERSHIP NAME, 585. 

CONTRACT— 

Avoidance of, and confirmation of, in case of infants, 532, 533. 
When lepresentatioii amounts to a, i8. 

Power of married woman to, 417, 418. 

Repudiation of, 638. 

Rescission of, 639. 

Specific performance of, 608. 

Directly, 608 et seq. 

Or by means of injunction, 651 

CONTRACTS IN AVRITING— 

Asceitainment and enforcement of, 618. 

CONTRARY INTENTION— 

Within Locke King’s Acts, 306. 

CONTRIBUTION— 

As between co-trustees, 171, 562. 

Where one is also a cestui que trust, 171, 563. 

As between co-directors, 562. 

As between specific devisees and legatees, 323. 

As between divers properties m mortgage, 305, 306. 

As between co-sureties, 561. 

None, between co-tort-feasors, 563. 

CONTRIBUTORY MORTGAGE— 

A breach of trust, unless authorised, 159. 

CONVERSION— 

Equitable, principles of, 211. 

Of money into land, or land into money, 211. 

Under will or settlement, 211, 212. 

(i.) What words aie necessary, 211. 

Must be imperative, either (a.) express, or (6.) implied, as 
where limitations are adapted only to land, 212. 

Power distinguished from trust for, 212. 

(2 ) Time from which conversion takes place, 212. 

In wills, from testator’s death, 213. 

In deeds, from execution and delivery, 213. 

Rule as to deeds inapplicable, when conversion not the 
object, 213. 

As in mortgages, 213. • 

On sales under Lands Clauses Act, 214. 

Conversion depending on future option to purchase, 214-216. 
See Option to Purchase. 



744 


INDEX. 


CONVERSION— (continued) 

(3) Effects of, generally, 217. 

As to death duties, 217. 

As regards escheat, 217, 

As regards curtesy and dower, 218. 

As regards alienability by will, 218. 

(4.) Results of total or partial failure of the objects :— 

(a.) Total failure m deeds and wills alike, propeity results un- 
conveited, 218 
(6.) Parti.d failuie .— 

(aa.) Under wills,— 

Undisposed of proceeds of land directed to be turned 
into money result to the heir, 219. 

Unless thcie is a gift over excluding him, 219. 
Doctiine does not apply to sale by the court, 220. 
Exceptional cases in which the doctrine does apply, 
200. 

Even where such sale is by oidei of court not yet 
earned out, 220. 

The land to be sold results, as to the suiplus, to the 
heir as peisonal estate, 221. 

At least if that is its actual condition, 221. 

Where money diiecte<l to be laid out in land, un¬ 
disposed of money results to peisonal lepresen- 
tatives, 221, 222, 

But it results to the peisonal lepiesentatives as 
personalty, 222. 

Blending of leal and personal estate, the general 
principle not thereby excluded, 220. 

Heii-at-law not excluded except by a devise ovei, 

222, 223. 

Dccl.iiation without devise insufficient, 223. 

May be only for purposes of will, 01 out and out, 

223, 224. 

(6?;. )Undei settlements,— 

Propeity results to settlor in conveited form, 224. 
Distinction between paitial failuie under a will and 
undei a settlement, 224, 225. 

In case of sale with right of icpuichase, 332, 333. 

CONVERSION OF RESIDUE— 

When duty of tiustees, 179. 

Time for, 180. 

Wheu duty of tiustees excluded, 179, 180 

CONVEYANCE— 

Settlement of, in chambeis, 637 

CONVEYANCE UPON TRUST— 

When perfect, binding though voluntary, 6r, 62 
When imperfect, not binding if voluntary, 61. 

When imperfect, binding if for value, 61, 

When impel feet, binding if ^or charity, 118. 

CONVEYANCINO ACT (1881)— 

8. 2 (purchasers), 140. 

s. 5 (discharge of incumbrances), 108 
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CONVEYANCING ACT {iQQi)—{continued). 
s. 14 (lehef of lessees), 404, 405. 
s. 15 (transfer in lieu of foieclosure), 339. 
s. 16 (mortgagee’s production of title-deeds), 352. 

8. 17 (consolidation of mortgages), 365. 

s. 18 (leases of mortgaged estates), 345, 353. 

ss. 19-24 (sales and receivers of mortgaged estates), 346, 372 

s. 19 (timber, sales of), 354. 

s. 25 (sale of mortgaged estates), 370. 

s. 30 (descent of trust and mortgage estates), 145, 146 

ss. 31-34 (new tiustees), 193, 194 

s. 34 (vesting <leclaiations), 3^5 

8. 39 (alienation by married women), 24b, 427, 428. 

a. 43 (maintenance ot infants), 210 

a. 50 (husbands and wives), 65 

s. 55 (receipts and receipt clauses), 107, 109, 140 

s. 56 (receipts and receipt clauses), 22, 107, 109. 

CONVEYANCING ACT (1882)— 

Regarding constructive notice, 37. 

Regarding separate sets of trustees, 194. 

Regarding transf-n in lieu of foreclosure, 339 

CONVEYANCING ACT (1892)— 

Regarding lelief against lessee’s breaches of covenant, 404, 405 
Regarding separate sets of ti ustees, 194. 

CO-PARCENEKS— 

Right of, to partition, 680. 

COPYHOLDS— 

Title-deeds relating to, 34. 

Ti usts of, within Statute of Frauds, 53. 

Not within Statute of Uses, 151 
"Within Locke King’s Acts, 305. 

Within 3 & 4 Will. IV c 104, 317. 

Escheat of, to loid or to crown, 133. 

Descent of mortgagee’s estate in, 145, 146. 

Descent of trustee’s estate in, 145, 146 
Covenants to surieuder, 60. 

Declarations of trusts of, 63. 

Registry Acts iiiaxjplicable to, 141. 

Of wife, customary lights of husband in, baried by wife’s alienation, 

413- 

Not forced on purchaser of freeholds, 01 vice versd, 628. 
COPYRIGHT- 

HOW distinguished from patent, 671. 

Requisites to title to, 669. 

None in irreligious or immoral publication, 669. 

Or in “racing dnals,” 669. 

What is an infringement of, 669, 670. 

What is not an infringement of, 67IS 
In maps, calendars, &c., 670 
In lectures, 671. 

In title of book, 671. 
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COPYRIGHT—(conimugfZ). 

In illustrations, 671. 

In headings, 671. 

Publication of letters, when restiained, 672. 

Growing piracy of, action for, 672, 673. 

CORPORATION— 

As a trustee, 148. 

CO-SETTLORS— 

Resulting trusts in case of, 137 

•COSTS— 

Right of solicitor-trustoe to, 160. 

Right of solicitor-mortgagee to, 160. 

Under Moitgagees (Legal Costs) Act, 1895, 160 
Special authority to charge costs, 160, 161. 

Without taxation, 161. 

Contentious and iioii-contentious business, 160. 

Profit costs, 160. 

Out of pocket, 160. 

With or without taxation, 161. 

Set-off, of costs against costs, 599. 

No set-off, of costs against monej's specifically appropriated, 599. 
Of breach of trust made good, 172 
Of partnership actions, 580, 581. 

Of investigating title, 640 

Of unrighteous litigation by married women, 191, 192 
Lien foi, 392. 

Specific mortgage for, 394. 

Retention of, 396. 

COSTS AND DAMAGES— 

Recovered by and against married women, 439. 

Even when married woman is restrained from anticipation, 191 
Recoverable under Vendor and Purchaser Act, 1874, 640. 

Damages props., not so recoverable, 641. 

CO-SURETIES- 

Contribution between, 561, 563. 

Release of one, effect of, 566, 567 

CO-TENANTS, 220, 595. 

CO-TORT-FEASORS, 599— 

No contribution between, 563. 

Injunctions against, 663. 

CO-TRUSTEES, 167, 168, 562, 563. 

COUNSEL— 

In fiduciary relation towards client 546. 

COUNTER-SECURITY— 

When given to surety, 560. ^ 

COUNTY COURTS— 

Administration of insolvent estates in, 295. 

Administration order in lieu of committal order, 295. 
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COUNTY COURTS—(oon<^nMct^). 

Jurisdiction of, under Mamed Womeu’s Piopert} Acts, 443. 
Removal of pioceedings fiom, 444. 

Interpleader ti ansferred into, 693. 

COVENANT— 

To settle, 80, 252. 

To surrender copyholds, 60, 63 
For quiet enjoyment, 79. 

To pay rent, 502. 

To pay or leave by will, 253 
To repair, 404, 503. 

To insure, 404. 

To pay, time for suing on, 342 
To pay, suing on, after foreelosare, 373, 374 
To pay, continuing liability of moitgagoi on, 375 
To pay, in bill of sale, when void, 3S7 
To build or repair, 6ro. 

To use land in a specified way, 635, 652 
Effect of notice of, 035, 636, 652, 653 
Not to sue, 566, 567. 

Not to assign or underlet, 405. 

CREDITORS— 

Tiust in favoui of, icvocable, as a general rule, 82. 

Amounts to meie diiection to trustees as to mode of disposi¬ 
tion, 82 

And IS an arrangement for debtoi’s own benefit and conveni¬ 
ence, 82. 

The right to 1 evoke is personal to the settlor, 83 
Right to suiplus, 83, 84. 

Irrevocable after communication to,— 

(i.) Where cieditor’s position altcied thereby, 84. 

(2.) Where creditor a party to deed, 84 
Who not entitled to benefit of tiust, 85 

Their rights, when executors cairy on testator’s h .siness, 183, 184. 
Interest on legacies to, fiom what time payable, 206. 

Satisfaction, doctiine of, as applicable to, 256. 

Provisions foi payment of, in adniinistiation action, 296, 297. 
Remedies of, against maiiied women, 420-422 
Settlements of wife’s property, how fai binding on, 466, 467. 
Remedies of, in case of ])artnership debts, 583-585 
Piiorities among, 275, 291. 

Preference of, by executor, 277 
Marshalling as between, 318. 

CREDITORS, FRAUDS UPON— 

Undei 13 Eliz. c. 5, 82, 85. 

Under Bills of Sale Acts (1878 and 1882), 76, 387. 

Under Bankruptcy Act (1883), 79, 81. 

At common law, 551. 

CRIMINAL PROCEEDINGS— * 

By and against husbands and wives, 443. 

No injunction against, in general, 648. 

Injunction against, in exceptional cases, 648. 
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CROSS DEMANDS, ^96. 

CROWN— 

Title of, to bona vacantia^ 133 
Escheat to, although a trustee, 133 

Even in case of proceeds of sale, 133, 135. 

Entitled to redeem mortgage, 336. 

Bankruptcy Act, 1883, how fai binding on, 290, 292 
Tiioiity of, in adniinistiation of assets, 275, 277, 292 

CROWN DEBTS— 

Pnoiity of, in administration of assets, 275 

Not affected by Bankruptcy Act (1883), 292 

CUM DIV — 

Sale of secunties, 209, 210 

CUM ONERE, 304, 305 
CUMULATIVE LEGACIES, 258, 259. 

CURRENT ACCOUNT, 603, 604 

CURTESY OF HUSBAND— 

Out of money converted into land, 218 
Entitles husband to ledeem moi tgages, 336 
In the case of sepaiate estate of wife, 412. 

Defeated by wife’s alienation, 413. 

CUSTODY OF INFANTS, 471 ct scq. 

CUSTOMARY RIGHTS— 

Of husband’s m wife’s copyholds, haired by wife’s alienation, 413 

CUTTING OFF WITH A SHILLING, 554. 

CY-FRES— 

Doctrine of, applied where a chaiitable intention, 115, 116. 

But not where a specific object, 117. 

DAMAGES- 

Now lecovered to d.ite of assessment, 678. 

What lecoverable, on a vendoi and purchaser summons, 640 
What not recoverable so, but only by action, 641. 

When no damages need be shown, 657, 660 
Distinguished fiom penal sum, 401 
Distinguished from specific perfoimance, 625. 

When (and what) recoveiable on specific jicifoimance, or in lieu 
thereof, 610, 640-641. 

Distinguished from account of profits, 590 
When granted in hcu of injunction, 661, 662, 664 
When right to injunction, 677. 

When too 1 emote, 529 

When light to rescission, but rescission impossible, 164. 

DAMAGES OR ACCOUNT— 

Distinction between, 590. « 


DAMNUM SINE INJURIA, 16, 664, 665. 
DARKENING ANCIENT LIGHTS, 662. 
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DAY TO SHOW CAUSE— 

When, and when not, given to infant against foreclosure, 367, 368. 

DEAELE HALL, RULE IN— 

The rule, 89 

Inapplicable to shares in companies, gr 
Inapplicable to chattel interests in real estate, 91 
Applicable to sale proceeds of re.il estate, 91. 

Applicable to moneys secured by debentures, 91 
When stop ordci in lieu of notice is iiocessaiy, c,i 

DEATH-RED GIFTS, 197. 

DEATH-DimES— 

Tn the case of donatio mo/t^s cau<,d, 200, 201 

l)E RENE ESSE— 

Evidence taken, 699. 

Requisites to takinir, 699, joo. 

Mannei of taking, foinieily an«l at present, 700 

DEBENTURES- 

Negotiable, when pavable to beaici, 93, 

Assignment of, and notice of assignment, 91, 92 
As investments foi trust funds, 157, 177 
Issue of, at a premium, 01 at <»i below pai, 529 
Aie usu.dly floating securities, 3^7 

Effect of attempts to exclmle piionty of 11101 tgages ovei, 357-358 
Remedy on, by appointment of receivei, 368. 

Ry sale of undertaking, 303 

When, ami when not, 368. 

Ry winding up order, 368 
Ry foreclosure order, 358 
Do not requiie regutiation as bills of sale, 386, 

Sell, when company has its own legister of mortgages, 386 
Set-off, in the case of, 598, 599. 

No pnoiity of rates and taxes over, semhlc, 293. 

DERITOR NON PRESUMITUR DONARE, 256. 

DERT— 

Assignment of, 85, 89. 

Puichasei, when bound to see to payment of, 106, 107. 

Priorities among, 274, 276. 

Trustee or surety buying up for himself, 162. 

Satisfaction of, by legacies, 256, 257. 

Appropriation of assets to meet, 298, 299 
Liability of lands to payment of, 278, 283 
AVhat IS, and what is not, within Locke King’s Act, 305. 

Liability of separate estate of married woman for, 416, 418. 

Might defeat wife’s equity to a settlement, 464 
Statute-barred, when not charged on land, 282, 340, 342. 
Statute-haired, when charged on land, 282, 340, 342. 

Cannot be set off against othe|^ debts, 600. 

Liability of executors to pay, 307. 

After distribution of assets, 308. 

Distinguished from meie liability, 189, 308, 311-312, 600 
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DEBT AND TRUST FUND— 

Distinguished, i86. 

DEBT OR LIABILITY- 

Distinguished as legaids retainer by executor, 311-312, 600. 
Distinguished as regards executor’s right of recoupment out of assets 
308. 

Distinguished as regards impounding beneficial interest, 189, 600. 
DEBTOR’S SUMMONS, 714 
DECLARATION— 

That liability not capable of valuation, 290, 295. 

That legal estate shall vest, 355 
That party legitimate or not, 699. 

That surety dischaiged, 559. 

DECLARATION OF CHARGE— 

In the case of debentuies, 368 

DECLARATION OF DISCHARGE, 559. 

DECLARATION OF TRUST— 

Of lands, must be in wilting, 52. 

Of goods, mav be by paiol, 53. 

May be without deed, 62. 

Of copyholds, until surrendei, 63. 

When imperfect, donatw not supported as, 198. 

In the case of policies of life assiiiance, 445. 

DECREE— 

In administration action, effect of, 277, 286 
Form of, 296, 298. 

In administration action, not now of right, 277. 

In foreclosiue action, 368, 369, 370, 379. 

In partnership action, 577, 580. 

DEEDS— 

Being mortgage deeds, effect of deliveiy of, 201. 

Being title-deeds, effect of delivery of, 201, 161. 

Being title-deeds, effect of deposit of, 377, 

Accidental loss of, relief in case of, 406, 497. 

DEFAMATORY LIBEL— 

By husband on wife, or vice versd, 443. 

DEFAULT— 

Foreclosure only on, 366, 382-383. 

No consolidation when no, 364, 

DEFAULT, WILFUL, 170, 313, 356, 638. 

EFECT OF TITLE— 

Effect of, generally, 634. 

When remediable by conveyance, 635. 

Or when partial only, 635, €39. 

Rescission excluded, on ground of, when, 641, 

DEFECTIVE EXECUTION OF POWER, 499. 



DEFECTIVE LEASE— 
Confirmation of, 39. 
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DEFENCES, EQUITABLE, 649, 650. 

DEFENCES TO SPECIFIC PERFORMANCE— 

(i.) Misrepresentation, 624. 

{2 ) Mistake, 624. 

(3 ) Enor, 625. 

(4 ) Misdescription, 627. 

Being 8ubstanti.il, 627, 628. 

(S ) Lapse of time, 630. 

(6 ) Unclean hands, 631. 

(7 ) Inadequacy, amounting to hardshij), 632 

(8.) Completion would involve bieach of tiust or other unlawful act, 
632. 

(9.) No contract, 632, 633. 

(lo.) No title, or only doubtful title, in vendor, 634-635. 

DEFICIENCY OF ACREAGE— 

Compensation for, 628. 

Conditions excluding compensation foi, 629 

DEFICIENCY OF INVESTMENT— 

Limit of value foi trust funds, 158. 

Excess beyond limit, 158. 

DEFICIENCY OF SECURITY— 

In bankruptcy, 289. 

In general, 373. 374 * 

DELAY- 

Eflfect of, generally, 40, 190. 

Upon right to rescind contiact on giound of fiaud, 527, 549. 

When innocuous, 527 
When excusable, 527. 

DELAY DEFEATS EQUITIES, 40. 

DELEGATION— 

By trustee of his office, 152. 

Where there is a moral necessity, 153. 

Lawful, subject to what restrictions, 153. 

Under Tiustee Act, 1888, 152. 

Trustee Act, 1893, 152, 153. 

No double delegation, 152. 

DELIVERY— 

Essential to donatio mortis causd 197. 

What 18 a complete, 198. 

What is not a complete, 198, 199. 

Antecedent, 197-198, 


DELIVERY ORDER, 389. 

» 

DELIVERY UP OF DOCUMENTS, 703. 
DELIVERY UP OF SECURITIES, 56®- 
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DELIVERY UP OF SPECIFIC CHATTELS— 

Conti acts as to raie and beautiful ai tides of vertu^ 615. 

Of picture to artist who had painted it, no price having been named, 
615. 

Heirlooms and chattels of peculiar value, 615 

Damages no compensation in such a case, 615, 616, 

Statutory poweis as to, 616. 

DEM 4 ND— 

Of payment, when necessary befoie time begins to run, 340. 

Of lepayraent, before sale of pledge, ^82, 383. 

DEMONSTRATIVE LEGACY— 

How far like a specific legacy, 204. 

When adeemed, 20 p 
When liable to abate, 204. 

Interest payable on, 206. 

DEPOSIT— 

Forfeituie of, on repudiation of contiact, 63?. 

Retiiin of, 640. 

VV^ith interest, 640. 

And expenses, 641. 

DEPOSIT, MORTGAGES BY, 377. 

DEPOSIT NOTE, 200. 

DEPOSITIONS- 
When taken, 700. 

When used, and only when, 700. 

DEPOSITS— 

In name of mariied woman, 436, 437. 

DEPRECIATION OF VALUE— 

In tlie case of tiust funds, 159 

DEPRECIATORY CONDITIONS, 624, 632 

DERIVATIVE INTERESTS, 243. 

DEROGATION— 

Of marital lights, 467. 

DESERTION— 

Now entitles wife to an allowance, 430, 432, 

May render wife’s property her separate estate, 430. 

Is a ground usually for giving wife an equity to a settlement, 455, 
466. 


DESIGNS, 669. 

DE SON TORT— 

Trustees, 152. 

Executors, 440, 441. * 

DETENTION— 

As a lunatic, jurisdiction upon, 489. 
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DEVASTAVIT— 

Executor’s, remedy for, barred by six years, 315 
By married woman, being executiix, 440, 441 
Her separate estate liable for, 420, 440. 

DEVISAVIT VEL NON, 709. 

DEVISE— 

On trust, devisee a trustee, 132. 

With a charge, devisee takes beneficially, 132 
To heir, makes him a purchaser, 309. 

Liability of, in administration of assets, 283 

Of land subject to contract or option of puicha‘?c*, 214, 215 

DEVISEE AND HEIR— 

Joint liability of, 283. 

DIGNITY— 

Taking evidence to suppoit, 698 

DILAPIDATIONS— 

Payment of, in administiation, 276. 

DILIGENCE— 

Of tiustee, as legaids dutie'., 155, 157 
Of trustee, as regards discretions, 155, 157. 

DIRECTORS— 

Aie fiduciary persons, 163, 522. 

Cannot deiive personal benefit in their cbaractei as such, 163. 
Remedy against, for breach of tiust, 163. 
t.e , for misfeasance, 163. 

Not liable further than as “ commercial managers, ’ 163 
Now protected by time, 164, 165 
Remedy against, foi fraud, 522, 529 
Where company also liable, 528 
Estopjiel of, 550. 

Contribution as between, 562. 

Have no set-off of debts against calls, 598 

DISABILITIES— 

Allowance for, under Statutes of Limitation, 341. 

None, in case of raortgagois and moitgagoes, 341 
Mode of getting over, in case of infancy, asregaids election, 246, 247. 

As regards reconversion, 227 
In case of coverture, as regaids election, 246 
As regards reconversion, 227. 

In case of lunatics, as regards election, 247 
As legards reconversion, 227. 

Effect of, upon breach of trust, 190, 191. 

Of infancy, prevents married woman’s waiver of settlement, 464 
Of infancy, prevents debtor being made judgment debtor,f534. 

DISCHARGE— 

Of surety, 564. 

Partial, on loss of securities, 568. 

And on renunciation of any rights of creditors, 568. 

Of surety, who is co-mortgagor, 565. 

Of restrictive covenants, 652, 653. 

Of trustees, 193. 

3 B 
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DISCHARGE, ORDER OF— 

Effect of, in bankruptcy of trustee, 290. 

DISCLOSURE— 

Necessity of full, in what cases, 509, 511. 

DISCOVERY— 

Eveiy bill of, was for discovery in aid, 694. 

Generally, an action must have been alieady commenced, 694. 

Unless the discovery was to ascertain the defendant, 694. 

Oiigin of equitable jurisdiction, 695 
Defences to bill of, enumeration of, 695. 

Defences to bill of, illustration of, 695. 

(i.) Heir-at-law duiing ancestoi's life could not have, 696. 

But heir-in-tail could have, 696. 

(2.) Plaintiff seeking, must state a jonnni/rtcic case, showing good 
giouiid of action or defence, 696. 

(3.) None in aid of matters not purely civil, 696. 

(3a.) Nor where discovery would involve a foifeiture, 696. 

(4.) Mained woman not compelled to disclose facts which might 
charge her husband, 696. 

(4a.) None in breach of professional confidence, 696. 

Or against a public officer, to disclose the secrets of his 
department, 696. 

(5 ) None against a meie witness, 696. 

(6.)jNone in aid of court of competent jurisdiction, 696. 

Except when the other court had not that powei oiiginally, 
6 g6, 697. 

(6a.) None in aid of reference to aibitiation, 697. 

Unless lefeienco be compulsory, 697. 

{7.) None, formerly, against bond fide iiurchaser for value, 25, 
697. 

SecAis, now, 26, 697 
Under the Judicature Acts, 697. 

DISCOVERY AND RELIEF— 

Distinguished, 496. 

DISCRETIONS AND DUTIES, 155, 157. 

DISHONESTY OF TRUSTEE— 

In exercise of his discretionary powers, 157. 

DISSOLUTION, S7S, 580. 

DISTRESS— 

Foi lent, in bankruptcy, 293. 

For rent, notwithstanding bill of sale, 388. 

For rates, notwithstanding bill of sale, 388. 

Remedy of mortgagee, upon attornment clause in mortgage, 373. 

For interest, 373. 

For principal even, 373. 

Leave of court, when required, 373. 

Right of, in case of mining lease, 387. 

DISTRIBUTION OF ASSETS, 2f2, 298, 299, 307, 501. 

DISTRIBUTION, STATUTES OF— 

Share under, in cases of performance, 253. 
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DIVIDENDS— 

Payable on shares given by way of legacy, 208, 2oq. 

Sale with the accruing, effect of, 209, 210 
Unclaimed, 299. 

DIVORCE ACT— 

Separate estate under, 430. 

On judicial separation, 430 
On divorce, 430. 

DIVORCE AGREEMENTS— 

Rectification of, 515. 

DOCKETS, 286. 

DOCUMENTS, 495 , 496, 703 

DONATIO MORTIS CAUSA— 

Must be in expectation of death, 19/. 

On condition to be absolute on donoi’s <lcath, 197. 

Revoked by recovery or resumption, iqj. 

Delivery essential to, 197. 

Antecedent delivery, effect of, 197, 198. 

Imperfect testamentary gift not suppoited as, 198 
Noi ineffectual gift inte7' vtvos, 198. 

Delivery of the means of obtaining tlie gift, good, 198 
Delivery of essential document, sufficient in case of chose in action. 
198. 

What 18 a suflScient delivery,— 

To donee or agent for him, 198. 

Not to donee’s agent, 199 

Donor must part with dominion over the gift, 199 
AVliat may be given as donationes mortu causa, .md what not, 199, 
South Sea annuities may not be given as, 199. 

Railway stock may not be given as, 199 

Donor's own cheque may not, in general, be deliveied as, 199. 
How it diffeis from a legacy, 200. 

How it differs from a gift inter vii’os, 200 

DONEE OF POWER— 

His exercise of power, when fiaudulent, 552 s53 
His release of power, effect of, 553. 

DONORS AND DONEES, 197, 414, 552. 

DOUBLE PORTIONS— 

Piesumption against, 260, 262. 

Exception to, where child illegitimate, 261. 

DOUBLE PROOF— 

By creditor and surety, 569, 570. 

DOUBTFUL POINT OF LAW, 508. 

DOUBTFUL TITLE, 634, 635. 

DOWER— 

A legal claim originally, 26. * 

Legacy in lieu of, 205. 

When entitled to priority, and when not, 205. 

Interest upon, 207. 
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DOWER— {continued). 

Now out of money conveited into land, 218. 

Election with reference to, 242. 

What is inconsistent with widow’h light to, 243. 

Entitles to redeem moitgage, 336. 

DRAWINGS IN BOOK, 672. 

DRXTNKENNESS— 

AV hen a reason for setting aside a contiact, 530, 531. 

DUM CASTA, 291 
DURESS, 532. 

DUTIES AND DISCRETIONS. 155, 157. 

EARMARKING— 

Of trust funds, 188, 604-605 

EARNINGS, 433. 435 

ECCLESIASTICAL BENEFICE— 

Not in general mortgageable, 328 

Cases in which it may be mortgaged, 328, 329 

EDUCATION, 474. 

EFFLUX OF TIME— 

Partnership expiiing by, 577. 

EJECTMENT AGAINST MORTGAGOR— 

Terms on which action stayeil, 343. 

Not now necessary, after foreclosuie, 367, 379 

EJECTMENT BILL, 15. 

ELECTION— 

Anses fioni inconsistent alternative gifts, 232. 

Illustrations of such gifts, 233. 

Foundation and characteristic effect of the equitable doctiine, 232 

Derived from civil law, 232 

Two courses open to elect between— 

(a.) Undei instiument, 233. 

(6.) Against instrument, 233. 

Piinciple of compensation, and not forfeiture, governs the doctiine, 

233, 234. 

Ratification distinguished fiom election, 234. 

Cases where testator makes two bequests of his own property, no 
case of election proper, 234. 

There must be a fund from winch compensation can be made, t e . 

some property of donor's own, 235. 

Case of donor not adding any property of his own, 235. 

Case of donor adding some property of his own, 236. 

Election under powers, 236. 

(a.) As to person entitled in default, a true case of election, 236. 
(6.) As to person entitled under power, no case of election proper, 
236, 237. 

But the same thing in effect, 238. 

(0.) Direction modifying appointment, when valid and when in¬ 
valid, 238. 

{d.) A charge made valid by election, 239. 
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ELECTION— [eontinved) 

AVliere testator affects to dispose of his own by an ineffectual instru¬ 
ment, 239. 

(a ) Infancy, 239. 

(6.) Coverture, 240. 

{a. tfr h ) Infancy and covertuie, 240. 

{r.) Wills, before i Vict. c. 26, 241. 

(d ) Scotch lands, 241. 

And foreign lands generalh, 242. 

{c ) Dower, 242. 

( / ) Derivative interests, 243. 

To i.iise question of, immaterial whethei testatoi did or did not know 
propel ty not to be his own, 244. 

Test itoi IS presumed to have given his own, where he has a limited 
interest, 244. 

Illustrations, 244, 245 

Evidence dehors the instrument not admissible to make out a case of 
election, 245. 

Persons under disabilities, mode of election h} — 

Mairied women, foimeily and now, 24A, 247 
If restiained from anticipation, 247. 

Election by conduct, 247. 

Infants, 247. 

Lunatics so found, and not so found, 247. 

Pei sons compelled to elect may have accounts ttiken, 247. 

What IS deemed an election by conduct, 248. 

Election against instrument, where no election in fact, 248 
Length of time laises presumption of, 249 
In the case of contracts voidable for fraud, <549. 

ELEEMOSYNARY CHARITY, 113, 115. 

ELIZABETH, STATUTES OF— 

Against frauds on creditors, 68. 

Effect of subsequent alienation by donee, 72 
Agunst fiauds on subsequent purchasers, 73. 

Effect of suhsequent alienation by donee, 75. 

Repeal of, 75-76. 

ENCROACHMENT, 702. 

ENGRAVING— 

Copyiight in, 670. 

ENGROSSMENT— 

Ordeied to be delivered up, 704. 

ENJOYMENT— 

Tn specie, 179, 180. 

ENTITY— 

Legal, of husband and wife, 407, 447. 

EQUALITY IS EQUITY— * 

Leaning in equity against joint-tenancies, 40-41. 

EQUITABLE ASSETS, 273- 
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EQUITABLE ASSIGNMENT— 

General rule of old common law, that chose in action is not assign¬ 
able, 85. 

General rule infiinged upon, in equity, 85. 

General rule infringed upon, even by common law, 86. 

Contingent interests and possibilities, assignable undei 8 & 9 Viet, 
c. 106, 87. 

Policies of life and marine insurance, now assignable by statute, 

87. 

Debts and other legal choses in action, under Judicature Act (1873), 
87. 

Order given by debtor to creditor on a third person, a good equitable 
assignment, ^ e , appropriation, 87. 

Holds good against executors of the assignor, 87 
Against trustee in bankruptcy, 88. 

Secus, mandate from piincipal to agent, 88. 

Or where fund not yet specific, 88. 

Or where the appiopriation is otherwise imperfect, 88. 

Notice to legal holder by assignee is necessary to peifect his title as 
against third person, 89. 

Such notice is tantamount to possession, and gives assignee a 
right in rem^ 89. 

Debtor thereafter paying to creditor is liable to assignee, 89 
Foim of notice, 90. 

Rule in Deaile v. Hall not applicable, when, 91 
When stop-order required, 91. 

Not now requiied m case of chaiging older, 91 
Required on voluntaiy charge of fund, 91. 

Assignee of chose in action takes subject to equities, 92 
Being equities affecting the subject-matter, 92 
Except in the case of negotiable securities and of debentuies 
payable to bearer, 93. 

And except when document is negotiable by estoppel, 93 
Assignments contrary to public policy, as of salary of public officer, 

94. 

Assignments affected by champerty and maintenance, 95 
Purchase of an interest •pendente litCy when permitted, and when not, 

95 . 96. 

What is a “pretended title,” 95-96. 

When charity is a good defence, 96. 

Assignments by incapacitated persons, 96. 

EQUITABLE DEBTS AND CLAIMS— 

Arrest for, 713, 714. 

EQUITABLE DEFENCES AT LAW, 649, 650. 

EQUITABLE EXECUTION, 15, 16 

EQUITABLE JURISDICTION— 

Courts bound by settled rules and precedents, 3, 4 
Origin of jurisdiction of Court Chancery, 4. 

Reasons of separation between civil law and English, 5. 

New defences unprovided for, 9. 

Ordinance of 22 Edw, III. as to matters “of grace,” 9. 
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EQUITABLE JURISDICTION—(conimutfci). 

The originally exclusive jurisdiction, lo. 

The originally concurrent jurisdiction, 12. 

The now obsolete auxiliary jurisdiction, 13. 

EQUITABLE LIEN— 

Vendor’s lien for unpaid purchase-money, 137. 

Vendee’s lien for prematurely paid purchase-money, 140. 

None under covenant to purchase and settle lands, 252. 

EQUITABLE MORTGAGE, 377. 

EQUITABLE RELIEF— 

In the nature of execution, 15, 16, 287. 

EQUITABLE WASTE, 658. 

EQUITIES— 

Assignee takes, in general, subject to, 92. 

When not subject to, 93, 94. 

Enforcement of, against mortgagees of ships, 390 

EQUITY— 

Various senses in which “equity'’ is used, i, 2 

Common law as much founded on natural justice and good conscience 
as, 2. 

Definition of, by reference to its extent, and not its content, 2 
The old definitions of equity stated and explained, 2, 3 
Modem equity, character of, 3, 4. 

Courts of, bound bv settled rules and precedents, 3. 

Modes of interpreting laws same in, as at common law, 4. 

Origin of the jurisdiction in equity, 4. 

Reasons of sopaiation between common law and equity, 5-9 
(i ) Common law became a jus strictuin too early, 5 
(2 ) Roman law was deprived of authority in the couits 5 
(3.) System of common law procedure more defective even than 
common law principles, 6. 

(4.) Failure of remedy attempted by statute in consim^li casu, 
7-8. 

(5 ) Ordinance of 22 Edw. III. made Chancellor a p. rpeiual court 
foi matters “of grace,” 9. 

Modern fusion of equity and law, 9, 10. 

Equity is a science and rests on maxims, 14. 

EQUITY ACTS IN PERSONAM- 
Meaning of this maxim, 43. 

Illustrations of, 44. 

Limits of maxim, 44-45. 

EQUITY AIDS THE VIGILANT, 40. 

EQUITY, DELAY DEFEATS, 40. 

EQUITY DELIGHTETH IN EQUALITY, 40. 

EQUITY, EQUALITY IS, 40. 

EQUITY FOLLOWS THE LAW—* 

In originally concurrent jurisdiction, absolutely, 16. 

In originally exclusive, and now obsolete auxiliary, jurisdictions, dis¬ 
cretion arily, 16, 19, 20, 
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EQUITY FOLLOWS THE -{continued) 

Illustrations of maxim,— 

(i.) Application of canons of descent, 16, 17. 

Mode of evading these canons in a proper case, 17. 

(2 ) Construction of words of limitation, 18, iq. 

(3.) Application of Statutes of Limitation, 19, 20. 

EQUITY IMPUTES AN INTENTION TO FULFIL AN OBLI¬ 
GATION— 

Illustrations of in.ixim, 43. 

EQUITY LOOKS ON THAT AS DONE WHICH OUGHT TO 
HAVE BEEN DONE— 

Illustrations of maxim, 42. 

EQUITY LOOKS TO CLEAN HANDS— 

Illustrations of maxim, 39. 

EQUITY LOOKS TO THE INTENT RATHER THAN THE FORM- 
Illustrations of maxim, 41. 

EQUITY OF REDEMPTION— 

Nature of, 334. 

Devolution of, 335 

Pel sons entitled to, 335, 336. 

P’ormerly, successive times given foi exercise of, 337. 

Now, usual to give only one time for redemption, 337. 

Cases in which successive times still given, 338. 

Time foi exercising the, 340 

Interest payable on exercising the, 338 

Bar of, under old Statutes of Limitition, 341. 

Disabilities allowed for, under, 341 
Bai of, under Beal Property Limitations Act (1874), 341. 

No disabilities allowed for, under, 341. 

Bar of, effect of, 3^2. 

Acknowledgments and payments to keep alive the, 342. 

How it lesults on moitgage of wife’s estate for husband’s debt, 376. 
In the general case, 376. 

When limitations modihed, 376. 

Foreclosure of, generally, 366. 

Bar of, by sale, 370, 372. 

EQUITY TO A SETTLEMENT— 

An equitable modification of the husband’s legal lights, 450, 451. 
Marriage a gift of wife’s personal propeity to husband, subject to his 
reduction of it into possession, 450. 

Her equity does not depend on a right of property in her, 451. 

But arises from the maxim, “He who seeks equity must do 
equity,” 451. 

The court imposes conditions on the husband coming as plaintiff, 451. 
Principle extended to the husband’s general assignees, 451. 

Principle extended to the husband’s particular assignee, 451. 

Wife permitted to assert her right as plaintiff, 452. 

General principle on which court acts, 452. 

General principle illustrated, 455. 

(i.) Wife's leasehold,— 

(a.) Equitable, 453. 

{b.) Legal, 453. 
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EQUITY TO A SETTLEMENT—(coniinwr/). 

(2.) Wife’s pure personal property, 

(a.) Legal, 454. 

(6.) Equitable, 454. 

[aa ) Absolute interest, 454. 

(66.) Life interest,— 

If husband is or is not maintaining wife, 454, 

455 - 

As against husband's assignee with notice, 455. 

No equity to at 1 ears of income, 455 
(3 ) Wife’s realty,— 

(a.) Of inheritance,— 

{aa.) Legal, 45q 
(66 ) E(iuitable, 456 
(6.) Life estate,— 

{aa ) Legal. 456 
(66.) Eipiitable, 456. 

While it continues equitable, 457. 

Wife’s, defeated by her alienation, 457. 

Of interests in real estate, 457 

No resulting l^ust for wife, 4^7. 

Of interests in personal estate, 458 
Wife’s choses in action belonged to hu^b vnd, if he 1 educed them into 
possession, 458 

Wife surviving hei husband takes her ie\visionaly interest which he 
has not 1 educed into possession, 458 
Assignee can take no inoie than the husband bas to give, 459. 

Couit had not power to t.ike wife’s consent to pait with hei rever¬ 
sionary interest. 459. 

For she would lose a future possible ecpiity and her chance 
of survivorship, 459. 

She had no equity out of leveisionaiy inteiest so long as rever¬ 
sionary, 459. 

It was an obligation fastened, not on the property, but on the right 
to leceive it, 459. 

By 20 & 21 Vict. c 27,/one covert may alien hei leveisionary interest 
Ml personalty, by deed acknowdedged, 459, 460. 

But not propel ty which she is icstiaincd fiom alienating, 459. 
Nor property settled on her niariiage, 460 
As to cases of leversionaiy inteiests not within the Act, 460. 

If husband die before reversion falls m, purchaser loses his 
purchase, 461. 

If reversion falls into possession, the husband and wife living, 
purchaser will take it, subject to her equity, 461. 

If wife die first, and then the reversion falls in, purchaser takes 
all, 461. 

What amounts to a reduction into possession, 461, 462. 

Mere assignment of a reversion is not a reduction into possession, 461. 
Husband’s transfer of title-deeds, of which his wife was equitable 
mortgagee, is not sufficient, 462. 

Order of court to pay wife’s income luto receiver’s hands is, 462. 
Settlement, if made, must be on wife ancf children, 462. 

Though wife may waive it, and thus deprive her children, 462. 
When the light of children becomes indefeasible, 463. 

If wife dies before bill filed, children have no right, 463. 
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EQUITY TO A SETTLEMENT—(conit/med). 

If wife dies after filing bill, but before decree, children have no 
right, 463. 

Right of children as against husband arises on decree, 463. 

Right of children may arise out of contract by father, 463, 464 
Wife may after decree, but before execution of the settlement, waive 
her, and so defeat her childien’s right, 463, 464. 

No such waiver by manied woman, being an infant, 464 
What will defeat her right to a settlement, 464. 

Husband’s receipt of the fund, 464. 

Where her debts exceed the fund, 464. 

Where his debts exceed the fund, 464. 

Equity only partially defeated in this case, 464. 

An adequate settlement, 464. 

Her adultery, 464. 

She does not lose it wheie both are living in adultery, 464, 4615 
Her fraud, 465. 

Amount of settlement, 465. 

If husband, being solvent, lefuse, so long as he maintains her, he takes 
income, 465 

The court detains the capital, 465. 

Amount depends on circumstances, 465 

Geneially, half the fund is settled on her, 466. 

Sometimes the whole, 466 
Form of settlement, 466 

How far binding as against cieditors of husband, 466, 467. 

If husband reduce her property into possession, and then make 
a settlement, it must conform to 13 Eli^. c 5, 467. 

Valid if bond J!de, although on a meritorious consideration, 
467. 

Settlement of wife’s propeity, under Bankiuptcy Act (1883), 467 
If court decree the settlement, creditors are bound, 467. 

Settlement by husband on trustees refusing to pait with thelwife’s 
property, also good, 467. 

EQUITY, WHO SEEKS, MUST DO— 

Illustrations of maxim, 38, 451. 

EQUITY AVILL NOT SUFFER A WRONG, &c., 15. 

ERROR, 506, 625. 

ERRORS IN ACCOUNT— 

When a ground foi surcharging and falsifying, 192, 593 
When they must be fraudulent for this purpose, 193, 593 

ESCHEAT— 

None of freeholds formerly to crown, if any trustee, 133. 

Secus, now, 133. 

None of copyholds formerly to loid, if any trustee, 133, 

Secus, now, 133. 

As regards money converted into land, 133, 217. 

ESCROW— 

When deed delivered.as, or^iot.^in. 

ESSENCE OF CONTRACT— 

When time is of, 630, 631. 

And when not, 630. 
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ESTATE DUTY, 200, 201, 583. 

ESTATE TAIL— 

Not within Locke King’s Acts, 305 

Bar of, by married woman, when restrained from anticipation, 427 
No equity to a settlement out of, 455, 456. 

Agreement to bar, enforcement of, 518. 

ESTATE UPON CONDITION— 

Mortgage is, 330. 

ESTOPPEL- 

By standing by, 39, 190-191, 549. 

In case of company, 550 
In the case of directors, 550. 

In the case of executois, 550. 

Document may become negotiable by, 93-94, 550. 

ESTREPEMENT, 642. 

EVIDENCE, 102, 126, 128, 245, 270, 512, 563. 

EVIDENCE BETWEEN MARRIED PERSONS— 

By wife against husband in criminal proceedings, 443 
By husband against wife, under Act 1884, 443. 

EVIDENCE DE BENE ESSE, 690 

EXAMINATION— 

Of witnesses, de hcne esse, 700. 

EXCLUSIVE APPOINTMENTS- 

And non-exclusive, distinction between, abolished, 554 

EXCLUSIVE JURISDICTION— 

Prior to Judicatuie Acts, 9 

Subsequent to, and in consequence of, same Acts, 9-11 
Importance of maintaining distinction, 13. 

EXCUSABLE DELAY, 527. 

EXECUTED AND EXECUTORY AGREEMENTS, 377 

EXECUTED AND EXECUTORY TRUSTS— 

Distinction between, in se, 54 

As to trusts executed, equity follows law, 55 
As to tiusts executory, equity may or may not follow law, 55 
Distinction between executory trusts in marriage ai tides and in 
wills, 56. 

Under mariiage articles, couit decrees a settlement in confoimity 
with presumed intention, 56. 

In wills, court seeks for the expressed intention, 56. 

Trusts executory in wills construed strictly in absence of expressed 
intention to the conti ary, 57. 

Trusts executory construed according to contrary intention, if that 
expressed, 58. 

What expressions show a contrary intention, 58-60 
EXECUTION- 

Equitable, by appointment of received, 15, 287, 289. 

For debt, against married woman’s separate estate, mode of, 421. 
Avoidance of, in bankruptcy, 293. 

Forfeiture of lease on, 405. 
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EXECUTION CREDITOR— 

Rights of, against debentures, 357, 358. 

Rights of, when bill of sale unregistered, 385. 

Against married woman’s separate estate, 421, 437, 439. 
EXECUTOR— 

Sale of leaseholds by, 108. 

His discretion in the choice of charities, 116, 123. 

His powei to give receipts, 106. 

Exception where fraud of executor known to pui chaser, io6. 
"When he is tlie jiioper jiaity to sell, 109. 

Want of, no effect fiom, 120, 149. 

His title to l)ona vacantia^ 133, 134. 

Befoie I Will IV. c 40, entitled to undisposed-of residue of personal 
estate, 133. 

Except where excluded by testator’s intention, express or 
implied, 133. 

Now tiustee for repiesentatives of deceased, 133, 134 
But not f«)r the crown, 133, 134. 

Want of, when supiilied by courts of equity, 149. 

j c., whore duties of, are tiustee’s duties, 149. 

Care and diligence lequired of, 155 
No remuneration allowed to, 159. 

Not even for personal trouble, 160, 161. 

May not make piofit out of estate, 162. 

Liable as a tinstee for iuve8tment>, 162, 169. 

When, and when not, a trustee, 165. 

Not like an exjiress tiustee m geneial, 169 
Answeiable for own acts only, 169. 

Difference between tiustee and, 169. 

Joining in receipts jo; facie liable, 169. 

Unless nevei in a position to contiol his co-executor, 169. 
Liability of, foi wilful default, 170, 313-314. 

Must not allow estate of testator to remain out on personal secuiity, 
170, 173. 

Must forthwith invest estate, 174 

Conveision of teiminable and reversionaiy property by, 179. 

When this duty is excluded, 179, 180. 

AVhen ho may moitgage assets, 182. 

(a.) Personal estate, 182. 

(6.) Real estate, 182. 

Oairying on tiade, liability and rights of, 183. 

How he should apply the profits and losses, 185. 

Right of, to prefer creditor, 177. 

How prevented, 177, 178. 

May pay statute-barred debts, when, 282. 

May not pay debt adjudged bad, 283. 

Or not evidenced as required by law, 283. 

May sell or mortgage for payment of debts, 284. 

Devastavit by, 313, 315. 

Wilful default by, 313, 314. * 

His liability for debt or for liability, after distribution of assets, 
308. 

Retainer by, when and when not allowed, 310-312 
Even out of assets held by both executors, 311. 

And even of assets in specie, 311. 
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EXECUTOR— {continued). 

Not charged for accidental loss on failure of assets, 501, 502 
Under such ciicunistances creditor’s action stayed, soj. 

Of deceased director, how far liable foi fiaud, 522. 

Liability of, for mortgage debts of testator, 307. 

Liability of, after distribution of assets, 307, 308, 314. 

Protection of, by Statutes of Limitation, 315. 

Estoppel of, 550 

Position of man led woman as, 440. 

In case of her breach of trust or devastavit, 440. 

Husband not now liable, 440. 

Unless he intermeddle, 440, 441 

EXECUTORS, ACTIONS AGAINST- 
Liability to extent of assets, 273-274. 

When of legal assets only, 274 
When of equitable assets also, 274 

EXECUTORS, ASSENT OF— 

To legacies (specific and lesiduary), effect of, 202, 203 
None requiied to donatio mortis causdy 200 

EXECUTORS BEING ALSO DEVISEES- 
Payment of debts by, 285. 

By sale or mortgage, 285 

EXECUTORS, MORTGAGES JiY— 

Under express power to inoitgage, 182. 

Giving mortgagee power to sell, 182, 183. 

In lieu of selling,— 

When legitimate, 183. 

When not legitimate, 183. 

Real assets devised to executor, when and hen not executors mav 
mortgage, 182, 183. 

EXECUTORS OF DECEASED PARTNERS, 581, 582. 

EX NUDO PACTO NON ORITUR ACTIO— 

Application of maxim to voluntary tiusts, 60 

EXONERATION— 

Of purchaser obtaining trustee’s receipt, 105-106. 

What exonerates personalty from payment of debts, 301, 302 
Mortgaged estate, when exonerated piioi to Locke King’s Act, 17 
18 Viet. c. 113, 303. 

Personalty primarily liable unless moitgaged estate devised cum 
onere, or personalty exoneiated, 304. 

Mortgaged estate was primary fund when moitgage was ancestral 
debt, 304. 

Unless debt adopted by deceased, 304. 

Since Locke King’s Act, mortgaged freeholds and copyholds devolve 
cum onere, 305. 

Unless contrary intently in will, 306. 

Leaseholds included in Amending Act (1877), 305. 

Act refers only to specified cha-^es, 305. 

Vendor’s lien under 30 & 31 Viet. c. 69, and 40 & 41 Viet. c. 

34, 305- 

Charge of judgment creditor, 305. 
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EXONERATION—(conetnwcd). 

Rateable incidence of moitgage io case of mixed security, 305. 

"What IB a con ti ary or other intention, 306. 

A mere geneial direction to pay debts would not comprise mortgage 
debts, 306. 

Liability of executor still, 307. 

Refunding of assets, 308. 

KXPECTANCIES— 

Assignment of, good in equity, 85. 

Wheie for value, not if voluntary, 86. 

By inariied women, 457, 460. 

Title to, acciual of, 436. 

EXPECTANTS— 

Fiau«l8 upon, 547 

Not affected by 31 & 32 Vict. c. 4, 548. 

EXPENDITURE, 143. 

EXPRESSIO UNIUS— 

Exclusio alterius, 622. 

EXPRESS TRUSTS— 

Ex pi ess private trusts, 54. 

(i.) Executed and executoiy tnists, 54. 

(2 ) Voluntary trusts and ttusts for value, 60. 

(3 ) Fraudulent tiusU, 68. 

(4.) Trusts in favour of creditors, 82. 

(5 ) Equitable assignments, 85 
Requisites to creation of exptess private trusts, 97. 

(6.) Seciet tiusts, 102. 

(7.) Poweis 111 the nature of trusts, 103. 

Liability of a puichaser to see to application of his purchase-money, 
formeily and at present, 105. 

Expiess public [i c., charitable] trusts, 112. 

EXPULSION— 

Fiom partnership, 573. 

Fiom club, 665, 666. 

EXTINGUISHMENT OF TITLE— 

When light to sue for laud baired, 282, 342. 

EXTREME NECESSITY, 532. 

EXTRINSIC EVIDENCE— 

When and what admissible to disprove resulting trust, 126. 

AVhen and what admissible to rebut or to affiim ailvauceinent, 
128, 129. 

When admissible in case of secret trusts, 102, 103 
Inadmissible to raise question of election on will, 245. 

When and when not admitted in cases of satisfaction, 271, 272. 
Admissible to prove accident, raiftake, fraud, 512. 

In marriage Bettlemeut% 514. 

And in purchase contracts, 624, 625. 

Admissible to prove that apparent principal is surety only, 563. 

To identify parcels in contract, 618. 
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FACTORS AND TRADE-VENDEES— 

Sales and pledges by, 384, 385. 

Set-off against, 595. 

FAIR CONTRACTS- 

Between trustees and cegtuis quc trmtcnt, 544, 545. 
FALSIFYING, SURCHARGING AND, 192, 193. 

FAMILY COMPROMISES, 509. 

“ FANCY WORD, ” 674. 

FATHER— 

Is guardian of child, 471. 

May appoint guardian by deed or will, 471. 

Unless where he has bargained away his right, 472 
Or has abdicated bis right, 475. 

When he will be deprived of his guardianship, 472. 

Even in favour of the mother, 475. 

When he will have allowance for child’s maintenance, 479, 480. 
When gifts by child to, void, and when not, 540 

FATHER AND CHILD, 471, 540 
FEE-FARM GRANTS, 405. 

FEE-SIMPLE ESTATES— 

Of mail led women, 412. 

FEME COVERT, 129, 227, 407. 

FIDUCIARY RELATION, 163, 540 
FINES, 347. 

FIRM NAME, 585. 

FISHING, RIGHT OF, 702. 

FLAW IN TITLE— 

Injunction against unfair use of, 655. 

FLOATING SECURITY— 

Nature of, in geneial, 357. 

Whether in any case like a specific mortgage, 358 
Solicitor’s lieu not affected by, 358. 

Remedies upon, 368. 

Set off in case of, 599. 

FOLLOWING TRUST FUNDS, 187. 

FORECLOSE DOWN— 

Meaning of this rule, 337. 

FORECLOSURE— 

Not affected by bankruptcy of mortgagor, 292. 

May be pursued in court of bankruptcy, 367. 

Persons entitled to decree of, 335, 336, 366. 

Terms of order for, as regards interest, &o., 338. 

Special directions, when insertei^ in, 367. 

Form of judgment for, in equitable mortgages, 379. 

May combine personal judgment, 368. 

And should in general do so, 369. 
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FOREIGN JURISDICTIONS, 44, ^> 43 , 645 

FOREIGN LANDS— 

Jurisdiction as to, 44. 

Election as to, 241, 242. 

FOREIGN PARTNERSHIPS, 583 
FORFEITURE— 

(Compensation, and not forfeituie, in election, 233. 

Legacies subject to clause of, 238, 403 

Mortgagor’s estate, foifeiture of, foi not disclosing fiist mortgage, 
effect of, 335. 

FORFEITTTRES— 

Equitable jurisdiction as regards, 403. 

Governed by same principles as penalties, 403. 

Except in the case of forfeiture clauses in wills, 403. 

And excepting, formerly, as between landlord and tenant, 403 
Foifeitme foi bieach of covenant to repair, formeily not rolievablc, 

403 

Oi for bleach of covenant to insure, 404. 

High Court now relieves in all cases, 404-405 
Upon what terms, 405 
Witli what exceptions, 405. 

May be purged by lessee exercising his option of purchase, 405, 406. 
Arising umlei wills, 403 

FORGETFULNESS— 

May amount to a constiactive fiaud, 550 

FORMAL CONTRACT— 

When to be drawn up, 633 

FRAUD— 

Time for bringing action for, 20. 

In case of partneiship accounts, 165. 

When necessaiy, in oidei to suicharge and falsify, 193. 

Effect of, by mortgagee, on Ins own piiority, 362, 381 
Liability of married woman's separate estate for, 418. 

Liability of manied woman’s appointment funds for, 419 
Settlement by married women voidable for, 445, 446. 

By married woman, effect of, on her equity to a settlement, 465 

By engaged female on intended husband, 467, 470 

Differences between, at law and in equity, 519, 520 

Usually renders contiacts voidable only, not void, 527 

Arising by statute only, 528 

May arise from conduct, ajiart from words, 550. 

May be without moral culpability, 550. 

Partnership induced by, dissolution of, 577. 

Partnership debt contracted by, how provable, 584 
In connection with trade-marks, 673, 674. 

In connection with deeds, no, in. 

In connection with wills, 710, 712. 

In connection with companies, 528, 539, 550 

FRAUD AT LAW— * 

(i.) At common law, 519. 

(2.) Under 13 Eliz. c. 5, 68, 467. 
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FRAUD AT IjAW—{ continued). 

Criterion of fraud — 

(a.) Voluntary conveyances, 69. 

(6.) Valuable conveyances, 71 
Cose of subsequent alienation, 72. 

{3.) Under 27 Eliz. c. 4, 73. 

Criterion of fraud, 73. 

Case of subsequent alienation, 75 
No fraud now, in these cases, 7> 

Unless actual express frauil, 75, 76. 

(4.) Undei Bills of Sale Acts (1878 aixl 1882), 78 
Criterion of fraud, 78 
(5 ) Under Bankruptcy Act 71^. 

Regarding only husband’s property in his own right, 79, 80. 

FRAUD IxNT EQUITY— 

I Actual— 

In what cases equity gives relief, 519 
No invariable rule, 519. 

Equity acts upon weaker ev,dence than law in inferring, 519, 520. 
Actual fraud of two kinds, 520. 

(i ) Aiising fiom the conduct of paities, irrespective ot the position of 
the injured perty, 520 

(a ) Misu>:pkesentation, 01 surjgestio falsi^ 520. 

Where made intentionally, 520 

Where made with intent to mislead a third party, (^20 
Must be of some material fact, 521 
Must bo dam locum contracting 521 
A mere intention may be a niateiial fact, 521 

Must, at least m certain cases, be in respect of something in which 
there is a confidence leposed, 52T. 

The party must be misled by the misrepresentation, 522. 

To his prejudice, 522. 

Misrepresentations by directors of companies, 522. 

If misrepresentation can be made good, equity will .pel it, 523. 

And otherwise will rescind contract, 523 
Ratific.ition, 523. 

(6.) Concealment, or suppressio vert^ 523. 

Facts must bo such as the party w.as under a legal obligation to 
disclose, 523. 

Purchase of land with mine unknown to vendor but known to 
vendee, 524. 

Sale of land subject to incumbrances known only to vendor, 524. 
Purchase of land, on sale by the court, 524. 

As to intrinsic defect in peisonal chattels, caveat einptOTj 524, 525. 
Unless there be some artifice or warranty. 525 
Or vendor was bound to disclose, 525. 

Silence sometimes tantamount to direct affirmation, but m ex¬ 
ceptional cases only, 525. 
e.g.^ cases of insuiance, 525. 

Insured must communicate all material facts within his know • 
ledge, 525. » 

A mere opinion may be a material fact, 525. 

Inadequacy of consideration will not per Sf avoid a contract, 525, 
526. 
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Inadequacy may bo evidence of fraud, and then it will avoid a 
contract, 526. 

An apparent inadequacy may be explained away, 526 
Equity will not aid wheie parties cannot be placed in statu quOy 
S^7- 

Fraudulent contracts usually valid until avoided, 527. 

Fraudulent contracts may become not avoidable, 523, 527. 
Fiaudulent contracts may not affect company, 527, 528. 

Contracts fraudulent by statute meiely, 528. 

Fraud in contiact, not cuied by registiation of contract, 529. 

Fiaud in piospectus, not cured by setting out all contracts, 529. 
Impioi>er payments by companies, genei<illy, 529 
(2 ) Oases of fraud aiisingfrom the condition of the injured parties, 529. 
Free and full consent necessaiy to eveiy agreement, 529, 530. 
Gifts and legacies on condition against mnirying without consent, 
not defeated by fraudulent refusal, 530. 

(i.) Person 71071 compos'mentis, 530 

Contract with lunatic in good faith and for his bcneht 
will be upheld, 530. 

Oi if parties cannot be restored in statu quo, 530 
(2.) Drunkenness,— 

Must be excessive in older to set aside contract, 530. 
Slight, not a cause for relief, unless unfair advantage 
taken, 531. 

Parties left to lemedy at law, 531 
(3.) Imbecile persons, imposed upon, 531. 

Testators who are imbecile, 531 

(4.) Persons of competent undeistanding, undei undue influ¬ 
ence, 532. 

Oi under duress or extieme necessity, 532. 

(5.) Infants, 532. 

Liable for necessaries, 532. 

Equity will not uphold agreement to piejudice of, 533 
Acts of an infant confirmable, 533. 

Distinction between his mere personal coutracts and other 
acts, 533. 

Provisions of Infants Relief Act (1874), 533, 534 
Marriage articles of, good as necessaries, 534. 

(6.) Feme covert, no capacity to contract at law, 534. 

Quasi power to contiact in equity in respect of her separate 
estate, 534. 

And under Married Women’s Property Act (1882), and 
Married Women’s Property Act (1893), S34» 535 * 

If. Constructive— 

Three classes, 536. 

(i.) Constructive frauds as contrary to policy of the law, 536. 
Marriage brokage contracts, 536. 

Reward to parent or guardian to consent to marriage of child, 537. 
Seciet agreement in fraud of marriage, 537. 

Rewards given for influencing another person in making a will, 537. 
Contracts in general restraint of marriage, void, 537. 

Contracts in general restraint of trade, void, 538. 

But not special restraint, 538. 

When the illegal is severable from the legal, 538. 
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FRAUD IN EQUITY—(continual). 

Ai^reemeats founded on violation of public confidence, 53^ 

As buying and selling offices, 538. 

Or tampering with the administiation of justice, 538, 539. 
Frauds m relation to the tianafei of shares in joiut-stock companies, 
539- 

Trustee of shares, m relation to cestui qut trust, 539 
Trustee of shares, when a mere nominee, 539 
Neither paity to an illegal agreement is aided, as a general rule S39, 
540. 

Except on grounds of public policy, 540. 

(2,) Constructive frauds arising from a fiduciary 1 elation, 540 
Gifts from child to patent void if not in peifect good faith, 540 
Gifts by child shoitly aftei minority, 540. 

When gift will be upheld, 540. 

Guardian and ward cannot deal with each other duiing continuance 
of the lelation, 541. 

Gift by ward soon after termination of guaidianship viewed witli 
suspicion, 541. 

Gift uphold when influence and legal authority have ceased, 511. 
Quasi guardians, 541 

Medical advisers, 541. 

Ministers of religion, 541. 

Abiding by the gift, effect of, 541 
Solicitoi and client, 542. 

Gift from client to solicitor pending that relation cannot stand, 

542 

Solicitor may purchase fiom client, but there must be pcifect 
bona fidcs, 542. 

Rule as to gifts is absolute, 542 

Solicitor must make no rnoie advantage than his fair profes¬ 
sional lemuueration, 543 

Agreement to pay a gioss sum for past business is valid, 
543- 

And for future business is now valid, uudci 33 k 34 Vict, c. 2 
(contentious business), 543. 

Undei 44&45 Vict. c. 44 (non-contentious business), 543 
And, generally, under 58 & 59 Yict. c 25, 544 
The remuneiation must in each case be commensuiate with the 
work done, 543, 544. 

Trustee and cestui que trust, 544 

Tiustees must not place themselves in a position inconsistent 
with the interests of the trust, 544 
Purchase by trustee from cestui que tiust cannot be upheld, 
544 

Except on clear and distinct evidence that the cestui 
que trust intended the trustee to puichase, 544. 
Trustee may purchase from cestui que trust who is sm juris, 
and who has discharged him, 545 
Gift to trustee treated on same piinciples as one between 
guardian and ward, 545. , 

Principal and agent, 545. 

Entire good faith and complete disclosure necessary in dealings 
between principal and agent, 545. 

Agent cannot make any secret profit out of his agency, 545. 
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FRAUD IN EQVlTY—{conti 7 med). 

Othei cases of confidential or fiduciary lelations, 546. 

Counsel, 546. 

Auctioneers, 546. 

Debtoi, creditor, and sureties, 546. 

Creditor doing or omitting any act to the injury of sureties, 
releases the lattei, 546. 

(3.) Constructive frauds, as being unconscientious orinjuiious to 
the rights of thud paities, 546. 

Statute of Frauds cannot be set up as a piotection to fraud, 546. 

If contiact not put into wilting through fiaud of a party, ho cannot 
set up the want of writing as a defence, 546, 624-625. 

Common sailois, 547 

Dargains with liens and expectants, 547. 

And with persons having expectations merely, 547, 548. 
Purchase of reversions since 32 &33 Vict. c. 4, 548 
True effect of that statute, 548. 

Knowledge of person st.inding tn h/co parentis does not pa' se make 
invalid tiansactious valid, 548. 

Post obtts good only for money lent and 5 per cent interest, 548 

Tradesmen selling goods at extravagant prices, 549 

Party injured may acquiesce after piessuie of necessity has ceased, 

549. 

One who knowingly produces false impression to mislead third pei- 
son, 01 who enables another to commit a fraud, is answerable, 
549- 

A man who has title to propeity, standing by and letting another 
puichase or deal with it, is bound, 549. 

Estopjiel of comp.inies, 550. 

Estopjiel of executoia, 550. 

And of directors, 550. 

Foiineily, even though there was no fiaud, only forgetfulness, 

550 

Secus, now, 551. 

Agreements at auctions not to bid against one another, 551. 
Employment of i»uilei at auction of land, 551. 

And at auction of goods, 551. 

Fraud upon consenting cieditors to a composition deed, 551 
A person obtaining a donation, must always be prepared to jirove 
bonafideSy 552. 

A power must be exercised bond fide for the end designed, 552. 

►Secret agreements in fraud of object of power, 552 
Appointment by father to a sickly infant, 553 
Release of power valid, although benefit to donee, 553. 

A void appointment good in pait if seveiable, 553 
Doctiine of illusory appointments, 554. 

Abolished by i Will. IV. c. 46, 554. 

Effect of Powers Amendment Act (1874), 554* 

A man representing a certain state of facts as an inducement to a 
contract cannot derogate from it by his own act, 555. 

So as, e.g ., to interrupt a sea-view, 555. 

Or to destroy tfie amenity or quiet of a building, 555. 
FRAUD ON MARITAL RIGHTS— 

Wife must not commit a fraud on marital rights, 467. 

Conveyance by wife was primd fiacie good, 468. 
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FRAUDl'ON MARITAL RIGHTS—(coiiaTiwec/). 

(i.) If during treaty of marri.ige she aliened without husband’s 
knowledge property to which she had represented herself 
entitled, it was fraudulent, 468. 

{2.) Even where he did not know her to V^e possessed of such pro¬ 
perty, 468. 

(3.) Not fraudulent, if to a purchaser for valuable cousider.ition 
without notice, 469. 

(4.) Void, even though meritorious, if secret, 469 
(5 ) Knowledge by intended husband bound him, 469. 

(6.) A husband could only set aside a conveyance when made 
pending the treaty of marriage with him, 469, 470. 

(7.) If he had seduced her bcfoio marriage, her conveyance was 
good as against him, 470. 

Questions of, how affected by Married Women’s Property Act (1882), 
470. 

How these questions may still aiise, 470 

FRAUDS, STATUTE OF— 

Trusts requiied to be in writing by, 52, 

Exceptions from, 53 
Interests within, 52 
Resulting trust not within, 53. 

Debts within, 283. 

Mortgage by deposit an exception to, 377 
May not be made the engine of fraud, 512, 546 
Specific peifoimance of paiol agi cement notwitlistanding, 618 
Parol evidence, wlien admissible umler, 512, 624. 

FRAUDULENT BREACH OF TRUST— 

Remedy for, not liarred by time, 187. 

Remedy for, not discharged by bankiuptcy, 187, 290. 

FRAUDULENT DEVISES— 

Statute of, 284. 

FRAUDULENT PREFERENCE— 

Generally, 80. 

None, in making good breach of tiust, 186 
What is, in the winding-up of companies, 529 

FRAUDULENT TRUSTEES— 

Not discharged by bankruptcy, 290. 

FRAUDULENT TRUSTS AND GIFTS— 

(i.) Under 13 Eliz. c. 5, 69. 

Settlement to be bondfide^ 69. 

Settlement, voluntaiy, not necessarily fiaudulent, 69, 70 
Settlor being indebted, does not invalidate voluntary con¬ 
veyance, 69, 70. 

Settlor being embarrassed at time, or becoming embarrassed in 
consequence, invalidates voluntary conveyance, 70, 71. 
Settlement may, by matter ex post facto^ become for value, 72. 
Conveyances for value, either of whole or''of part of settlor’s 
property, or for past debfi or not, when and when not 
fraudulent, 71, 72. 

Effect of subsequent alienation for value, 72. 

’ In the case of married women, 418, 445-446, 
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FRAUDULENT TRUSTS AND GIFTS—(contmucd). 

(2.) Under 27 Eli/, c 4, 73. 

Voluntary bettlemeut formerly void against subsequent pur¬ 
chaser, 73. 

And against subsequent mortgagee er lessee, 73. 

To the extent of making good the moitgage or lease, 74. 
Subsequent pm chase must have been from very settloi, 47 
And direct or exjness, 74, 75. 

Effect of inteiniediate alienation for valiu , 75. 

Chattels peisonal not within the statute, 73. 

Qua VC, h'aseholds subject to onerous covenants, 73. 

Uiulei Voluntary Conveyances Act, '1893, biich settlements are 
now valid, 75 

Unless actually fiaudiilont, 75. 

Consideiations mciitonons and valuable distinguished, 76. 
Mnniage to follow is a valuable consideration, if bondjidt, 76 
Mainage to follow is not a valuable consideiation, if maid 
fide, 77, 

Settlement in pursuance of pi.e-nuptial agieement is not volun¬ 
tary 01 fi .luduleiit, 76. 

Slight value .i(Med to meritorious c(»nsideration, (“ffect of, 77 
In the case of inaiiied women, 465 
(3 ) Und<“i Bills of Sale Acts (1878, 1882), 78 
(4 ) Undei Bankiuptcy Act (1883), 79. 

(r/,) As to husband’s propel ty in lus own light, 79. 

(6.) As to husband’s propel ty in light of AVite, 80, 

(c.) As t(; covenants to settle, 80 

{d ) As to fiaudiileut piefeiencos, &c., 80 

I'RAUS DANS LOCUM CONTRACTUI, 521. 

FREEHOLDS— 

Within Statute of Uses, 51. 

Within St.itute of Fiauds, 52. 

Within Locke King’s Acts, 305. 

Made liable to debts geiieially, 27S 
After-aoquned, of bankrupt, 651, 

FRIENDLY SOCIEFY- 
Not a chai ity, 116. 

Moneys due fiom its treasurer, 275 

FUNDS AND SH \RES-- 
Distinguished, 244, 245. 

FURTHER ADVANCES, 357, 379 , 381 
FURTHER PROPERTY, 80, 83. 

FUSION OF LAW AND EQUITY— 

Under Judicature Acts, 9-10. 

FUTURE CALLS, 329. 

FUTURE INTERESTS— 

Of marned women, 460. 

FUTURE PROPERTY- * 

Assignment of, 86. 

Being separate, liability of, 417, 418. 

Covenant to settle, 80, 252. 
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FUTURE STOCK-IN-TRADE, 86 

OARNISHEE ORDER— 

Effect of judgment creditor obtaining, 289, 

Priority of, over debentures, 358. 

Against judgment debt recovered by wife, 439. 

GAZETTE— 

Notice of dissolution of partnership, ^76. 

GENERAL ASSIGNEE, 88, 45s. 

(iENERAL LEGACIES— 

Dohnition of, 203. 

Abatement of, 204, 

Liability of, for tlebts, &c , 309, 321, 322 
Marshalling of assets in fav«)ur of, 321. 

(rENERAL LIEN. 391. 

GIFT— 

Ot separate income, by wife to liusband, 411 
Onus of proving sin h a gift, 414. 

Of ward to guardian, 3^1 
Of ccstiii ([ue to tiusteo, 544 
Of client to solicitor, 542. 

Of cliiM to parent, 3 jo 
Generally, pi oof of bond 5,2 

GIFTS INTER VIVOS— 

If ineffectual, not siijiportcd as 'b,nf(tio motis caiisd, 197, 198. 
How they differ fiom a donatio nioitis causa, 200, 201. 

GIFTS OVEll¬ 
in case of chuitie^^, 119 

(ilVING TIME— 

To debtor, effect of, on siiiety, 565. 

If rights leseived, 566. 

GOOD HOLDING TITLE, 635. 

GOODS AND CHATTELS— 

Sales and pledges of, 384. 

Executions against, 287. 

GOODWILL- 

Usually an asset of paitnciship, 583 
Includes right to use old style, 585;. 

When assignment of, necessaiv, 583 

Survival of, on expiiation of partnership term, 586. 

Also, on death of a partner, 586. 

When contract for transfer of, is not specifically enforced, 610. 

“GRACE 

Matters of, assignment of, to Chancellor, g. 

GRATUITOUS BAILEE— 

Executor is, 159, 501. ^ 

Trustee is, in general, 159. 

GROSS MISCONDUCT, 577. 

GROSS NEGLIGENCE iSS-iS7. 
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GUARANTEE— 

Effect of death on, 558. 

When continuinjf, notwithstanding death, 558, 559. 

Regulates rights of creditors against surety, 558. 

GUARANTEED ACCOUNT— 

When payments not appropriated, 604. 

GUARDIANS— 

Varieties of, 471. 

Cannot denve personal benefit fiom the estates of their wards, 163. 
Who may be, and their duties, 471 et seq. 

Appointed by Chancery Division, 472 
Appointed by Probate Division, 473. 

Their powers ovei infant’s propeity,— 

Must not convert, excepting for his benefit. 476. 

Pui poses for which they may convert, 476. 

Effect of their conversion, if infant dies under age, 476, 477 
Must lestiain improper marriage of waid, 477. 

May not take rewaid for consenting to such maiiiage, 477. 

Gift from infant to, how far valid, 541, 

Quasi guaidians, as medical advisers, ministers, frauds by, 541 
GUARDIANS, POOR-LAW, 490-491. 

GUARDIANSHIP OF INFANTS ACT (1886), 171. 473 

HARBOUR TOLLS— 

As an investment of trust funds, 178, 179. 

HARDSHIP— 

Often a proof of fraud, 532, 547. 

A defence to specific performance, 632. 

HEADINGS- 

Iii tiade-directoiy, 671. 

HEIR— 

Undisposed-of proceeds of sale of land result to, 219 
Theie must be a gift over of real estate diiectod to bo sold to exclude, 
2 T9. 

In what chaiacter the land to be sohl results to, 221 
When and when not put to his election, 239, 24T. 

Performance, doctrine of, applied against, 251, 252. 

Rights of, in administiation and marshalling of assets, 301, 309, 320, 
321. 

If a devisee, is a purchaser, 309. 

When and how far affected by Locke King’s Acts, 305, 306, 

Has no right of retainer out of assets, 313. 

Has right to redeem mortgage, 336. 

Devisee may come into equity to establish will against, 708. 

Can only come into equity, by consent of devisee, to try validity of 
will, 709. 

HEIR OR EXECUTOR, 212, 213, 230, 231. 

HEIRLOOMS, 615. • 

HEIRS AND EXPECTANTS— 

Frauds upon, 547. 
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HE WHO COMES INTO EQUITY— 

Must coma with clean hatnls, 39. 

HE WHO SEEKS EQUITY MUST DO EQUITY 
Illustrations of maxim, 38, 451. 

HINDE PALMER’S ACT, 274 

HIKING AGREEMENTS— 

AVhen and when not bills of sale, 389. 

HOLDING OUT, 585. 

HOLDING TITLE, GOOD, 635. 

HOTCHPOT— 

Clause of, 207. 

Interest in case of, 207. 

Bringing securities into, 561, 562. 

HOTEL BUSINESS— 

AVhen and when not comprised in mortgage of house, 

HUSBAND— 

Common law rights of, in wife's property, 407 
(i ) In rents and profits of real e‘.tate, 407 
(2 ) In chattels personal in jiossesbion, ^07. 

(3 ) In choses in action, 407, 408 

(4 ) In leaseholds, whethei in posstbsion 01 in leveision, 407, 408. 
Common law duty of, to maintain wife, 408. 

A trustee for wife, in equity, 408, 409 

His curtesy, defeated by wife’s alienation, 412 

His customary rights in wife’s copyholds, defeated by her alienation, 
412, 413. 

His right to administer to wife, assignment of, 96 
To his administrator, 407, 408 
His liability for wife's debts, foiineily and now, 433, ;42. 

Wife as a creditoi of, 440. 

Wife as a creditor of husband’s firm, 4^0 

Rights of, to se])Arate estate of wife uiuUspo8e<l of, 414 

HYPOTHECATIONS, 389. 

IDIOTS. 483, 530. 

IGNORANCE— 

No bar to the Statute of Limitations, 20. 

IGNORANTIA LEGIS NEMINEM EXCUSAT, 506. 

ILLEGALITY— 

Clauses affected by, separated from othei clauses in contract, 121, 

553, 611. 

Surety bound, although piincipal debtor not, 559. 

In contract, no specific peifoimance, 608, 609. 
in partnership agieemeiit, 572. 

ILLEGITIMATE CHILDREN, 81,128, 261. 

ILLUSORY APPOINTMENTS, 554.^ 

ILLUSTRATIONS— 

In trade catalogues, 670. 

Ill books, 672. 
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IMEECILES— 

Contracts of, are void, 531. 

IMMINENT DANGER, 701. 

IMMORAL BOOKS— 

No copyright in, 669. 

IMMOR CONTRACTS— 

No specific peifoiniance of, 608, 609 

IMPERFECT CONVEYANCE— 

Evidence of a con ti act, 61, 62. 

IMPERFECT GIFTS, 60,61, i9« 

IMPERFECT WILLS 

Not suppoitt'd as donntioncs vw 7 'tis cuum, 198. 

IMPLIED AND KESULTING TRUSTS— 

(i ) Purch.ise in tlic name of stianger results to the purchaser, 126 
Apirlieable to realty as well as to peisonalty, 126. 

Paiol evidence adniissihlc to show actual purchaser, 127 
Tint not so as to defeat policy of law, 127. 

Except as legards insurance on life of child, 127 
Resulting tiust may be icbutted by evidence, 128. 
Adv.incement, ])iesumption of, 128. 

(2 ) llesultang trust of unexhausted lesidue, 131. 

p]vcn when assignment purpoits to be absolute, 132. 
Sometimes none, 131. 

Dev}'<fc charged rlistinguished fioin devisee on. trust, 132. 

Who takes where settloi dies without lepiesentatives— 

{a ) As to lealty (including copyholds), tiustee or mortgagee 
used to take (t c. keep), 133. 

Clown (or lord) now takes, 133. 

{h ) As to peisonalty, ciown takes as hoiia vacantia., 133. 
But executor 01 admimstiator may take (i.c. keep), 134. 
In case of co-settlors, 132 

(3) Execntois, t, ustees (since 1830) of undisposed-of residuary per¬ 
sonalty, 134. 

(4 ) Resulting tilists under dociiine of conversion, 13^ 

(5 ) Joint-tenancies, implied trusts aiising out of, 135. 

(6.) Upon moitgage of wife’s estate, 446-447. 

IMPLIED ASSIGNMENT— 

Of securities, under the 19 k 20 Vict c. 97, 560. 

IMPLIED CONTRACT, 655, 666 

IMPLIED RELEASE— 

Of surety, 559. 

IMPORTATION— 

May or may not be an infringement, 668, 669. 

IMPOSSIBILITY— 

Of fulfilment of covenant, 502, 503. 

IMPOUNDING BENEFICIAL INTEREST— 

Of trustee, foi breach of trusty 188 
Of cestui que trusty in like case, 189. 

As against a mortgagee even, 189. 

Even in case of married women, 189, 428. 

Although restraint on anticipation, 189, 428. 
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IMPOUNDING PI NEFICIAI. lNTEKEST-(.o 7 ^^/r?i/r -0 
Of legatee of resicUu-, i88 
Of specific legacy, 189. 

For debt only, not for nieic liability, snnhle, 189 
IMPRISONMENT, 713, 714 
IMPROVEMb.NTS - 

By life-tenant, wh( n hIIowcmI as agaiiiKt the inheiitonrc 14 ^ 
Under Improvement of Land A( t (1864), 143 
Under Settled Land Act (1882), 144. 

By vendor, lien fui, 397. 

Cliaiges for, as investments. 179 

Charges for, as between vendois and pin chafers, 63C 
By purchaser, under contract. 620-621 
l>y stiangei, 656 

IMPROVIDENT BARGAINS. RELIEF FROA[_ 

Oil the ground of accident,*503 
On the giound of fiaud, ^32 
On account of dm css, 532 

Or of dinnkenness, 532, 533 
On .iccount of iiiadefpi.icy of considei.ition, 546, 547 

IMPUTATION OF PAYMENTS 6ni 

INADE(,)UAOY OF LEGAL REMEDY. 492 

INADE(^UACY OF PRIGi:^- 

An clement of fraud, 520, 530, 63 j 

In the case of dealings with hens and expect nU" 547 

IN A^QUALI JTTRL— 

Mchor conditio posiiidi ntm , 3^6 

INCAUTION, MERE, 381 
INCOME, 180, 414 

INCOIME AND CAPITAL- 
Distinguishing lietween, 180 
As regards piofits and losses of business, iS, 

When bonus on aliaies is, 208, 209 

INCOME-BEARING FUNDS— 

Payment out of, 424, 425. 

INCOME OF SEPARATE ESTATE— 

Gift of, to husband, 414. 

Account of, when no such gift, 414 
Onus of proving gift of, 414 

INCOME-TAX, 275. 

INCOMPATIBILITY OF TEMPER, ^7^. 

IN CONSIMILI CASU, WRIT OF- 

New cases unprovided for by e\n.*iiig wiits gave rise to, 7, 8. 

INCUMBRANCERS— 

Consenting to sale, in administration action, 298 
Discharge of, on sale, 108. 
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INCUMBRANCES— 

Veudoi’s duty to disclose, 524. 

INDEBITATUS ASSUMPSIT, 592. 

INDEMNITY— 

Of executors, trading under diioction in will, 184, i 
Of Trustees, 145, 172, 539. 

Of mortgagor, after selling equity of redemption, 375. 

In case of lost bonds, bills, &c., 495, 496. 

In case of sbaies being tiust funds, 539. 

By surety, suing m name of ptincipal cieditor, 559. 

By means of shoit bills, 607 

INDEMNITY OF TRUSTEES. 14S. 539 - 

INDIA STOCK— 

As an investment, 174 n., 175, 177. 

INDICTMENT— 

Foi nuisance, 660. 

INFANTS— 

Suits by, must not be inequitable, 39. 

IMisrepresentations by, binding on them, 623 
Negative contracts of, not enforced by injunction, 6^5. 

May be trustees, 148. 

Interest, from what time payable on legacies to, 206. 

Maintenance under Conveyancing Act (1881), 210. 

Concurrence by, in breaches of trust, 190. 

Reconversion by, 227. 

Election by, 239, 247. 

On foreclosure by moitgagee, day to show cause, when and when not 
given to, 367, 368. 

Guardians of, who may bo, 471. 

(i ) Father, 471. 

(2.) Mother, 471. 

May have a co-guardian associated with hei, 471. 

(3.) Testamentaiy guardian, 471 

{4.) Guardian aj)poiuted by stranger standing in loco 'parentis^ 472. 
(5.) Guardian appointed by couit, 472. 

Juiisdiction from crown as parens palncc, 472. 

Delegated to Chanceiy, 472. 

Becomes ward of court when action is commenced lelative to his 
estate, 473. 

Or an order made without suit, 473. 

Infant must have projierty that court may exercise its jurisdiction,473. 
Jurisdiction over guaidians, 474. 

When father loses his guardianship, 474. 

(а) Generally, 474. • 

(б) In favour of mother, 475. 

Guardian selects mode and place of education of his ward, 475. 

Must educate ward in religion of father, 475. 

Unless father has otherwise indicated, 475. 

Wlien guardian gives security, 475. 

Guardian must not change character of ward’s property, 476. 

Except where necessary for his benefit, 476. 
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INFANTS— (continued). 

Representatives who would have taken before the change, still take 
after the conversion, if infant dies under age, 476 

Secus, if ho attain twenty-one and tlien dies, 476, 477. 

Usually raise necessary moneys by mortgage, not sale, of his 
estate, 477. 

Marriage of a waid of court must be with consent of tourt, 477 
Conniving at marriage of, without consent of court, a contempt, 477 
Guardian must give recognisance that ward shall not marry without 
consent, 477, 478. 

Improper marriage lestrained by injunction, 478. 

Settlement must be appioved by court, 478. 

Considerations on a settlement, 478 

Settlement under Marriage Act, 4 Geo. IV. c 76, 479, 

Binding settlements by infants, under 18 <fe 19 Vict c. 43, 479. 

As if of full age, but not further, 179 
Waiver by ward of hei settlement, 479 

Father bound to maintain his children, though there is a provision 
for maintenance, 479, 480. 

Except when he is jirevented by poverty, 480. 

Wife liable under 33 k 34 Vict. c. q^, 480 
Under 45 k 4O Vict. c. 75, 480. 

When father is entitled to an allowance for past 01 for future main¬ 
tenance, 480 

How allowance is legulated, 480. 

Past maintenance, chaige on infant’s estate for, 480 
Mainten.ince, when decreed, where trust for accumulation of income, 
481 

Trust for accumulation, not leadily interfered with, 482 
Contracts by, when valid, 532. 

Apprenticeships, not enforced in equity, 612 
Apprenticeships, enfoiced by justices, 612. 

Contracts by, when void, 532. 

Contracts by, when voidable, 533. 

Must repudiate, if at all, within a reasouab^^ time, 533. 
Contracts by, uiidei Infants’ Relief Act (1874), 533 ' 534 - 
ISIarriage contract or maiiiage articles of, valid, 5^4. 

May be a partner, 575. 

Cannot be made judgment debtor, 534. 

Cannot recover back money paid under void contract, 534. 

Where infant has had part enjoyment, 534. 

SecuSy where no pait enjoyment, 534 
Gifts by, 540, 541. 

Partition in cases of, 683. 

INFORMATION, CIVIL, 660. 

INFORMATION, CRIMINAL, 660. 

INFRINGEMENT- 
Of patent, 668. 

Of copyright, 669, 670. 

Of trade-mark, 673, 674. ^ 

INHERITANCE, ESTATES OF— 

Wife has no equity to a settlement out of, 455 > 45 ^* 

Distinguished from life-estates in realty, 456. 
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INJUNCTION— 

Detiintion of, 642, 

Its object jneventive lather than lestoi.itive, 642 
Sonietiines mandatory, 642. 

Ettect of, in an admimstiation action, 277. 

Juusdictiou aiose from want of adequate lemcdy at law, 642. 

Absolute right to, in lieu of damage^, 642, 643 

Two classes of injunctions prior to Juduatuie Acts, 643. 

Judicature Acts, changes effected by, 643 

How far injunctions against legal pioceedings still obtainable, 

643 

The old limits to the power to issue injunctions still main¬ 
tained, 644 

Injunctions in lieu of quo iLarraiito, 644 
(')i of iaandamtis, 644 

I Oiders (in lieu of injunctions) to stay pioceedings, 01 other 
remedial oideis, 644. 

Tiie injunction did not inteifere with juiisdietion of common 
law courts, 645 

E(iuity acted m itcrsonamy on the cunscieiico of the peisoii 
enjoined, 6^5 

Equity lestiaiiis proceedings in a foieign couit, if paitios 
within juiisdiction, 645. 

Cases wheie e([uity could stay jnoceedings at law, 646. 

(«,) Equity would restrain pioceedings on an iiistiuniout 
obtained bv fiaiid or undue influence, 646. 

(&.) Where loss by executor 01 administiatoi of assets ivithout 
his default, equity would lestiain pioceedings against 
him by the cieditois, 646 

(c ) Equitable title protected against a bare legal title, 647 

Husband a tiustce for wife of sepaiate propel ty not vested 
in othei trustees, 647 

{d ) Injunction on cieditor's bill for administiation, 647 

{e ) A party cannot bung seveial suits foi one and the same 
pur]>ose, 6^7. 

(/ ) Couit protects officers who execute its own jirocess, 648. 

Cases where equity would not stay jiroceedings at law, 648 

( n .) In ciiminal matteis, or matters not puiely civil, 648. 
Unhiss the court bad the parties befiue it, 648. 

(6.) Wheie ground of defence equally available at law, 648, 649. 
Mattel dul}-^ adjudicated upon by common law court 
could not be opened in equity, 649 

Equitable defences allowed at common law, 649. 

But only wheie equity would giant an unconditional and pei- 
petual injunction, 649. 

Defendant could not be compelled to plead an equitable de¬ 
fence at law before Judicature Acts, 649, 650. 

Secu8, now, 650. 

References, when and when not they exclude the jurisdiction, 
650, 651. 

2. Injunctions against wrongful acts of a special nature, two 
classes of,— • 

(A.) Injunctions in cases of contract, 651. 

Supplemental to the jurisdiction to compel specific 
perfoimance, 651. 
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INJUNCTION—(con<tnuc«/). 

No injunction if contract illegal, 651. 

Kestrictive covenants, effect of notice of, 052. 

Inj'uiiction a inode of specifically pei forming negative 
agreements, 653. 

Equity will restrain the lircivch of one pait of an agiee- 
ment, though it cannot compel '-peciho performance 
of another part, 654 

None, wheie couit cannot .secuie iierfoiniance by 
plaintiff, 654, 655 

None to enforce negative contract of infant, 655 

Unless such contract is contained in liis contract 
for necessaries, 055. 

Negative agreements not readily implied, 655 
No injunction against wife, on husband’s contract, 655. 
Injunction although contract is xmph^d only, 655, 
Injunction in case of misiepiesentations, 655, 656. 
Injunction against hi each of statutoiy contract, 657. 

Damage need not be pioved, 657 
Injunction to enfoice separation deed, 609. 

(15.) Injunctions in special cases indepcruleut of contract, 
i.e., against toits, 657. 

Wherevei there is a light, there is a ivmedy for its 
bleach, if the light be cognisable in a couit of 
justice, 657. 

Equity will not intcifere wheie legal lemedy is com¬ 
plete, 657, 658. 

1. In case of waste,— 

Jurisdiction arose fiom incompetency of common law, 658 
Common law powers over waste, 658. 

In what cases equity mteiferes, 658. 

"Waste, wheie (for any technical cause) no remedy at law, 
658. 

Equitable waste, 658 

Wheie a peison was dispunishable at la^v J38. 

Where tenant for life abused his legal light to commit 
waste, 658. 

Tenant-in-tail after possibility of issue extinct, 658, 659 
Wheie aggiieved party had puiely an eqmtable title, 658. 
Mortgagoi and mortgagee, 659. 

Peimissive waste not lemediable m equity, 659. 

No injunction against ameliorative waste, 659 
Waste may (by usage) be no waste, 659. 

2. Nuisances, 660. 

Public nuisance abated by indictment, but sometimes also by 
injunction or information, 660. 

Where it causes special damage, 660. 

Piivato nuisance, 660. 

Abatement of, by act of party, 661. 

Nuisances, when too slight for equity to interfere 661 
Cases for equity to interfere, 661, 662. 

Where injury irrepair fcle, 662, 

Where claim of right, 661, 662. 

Daikening ancient lights, 662. 

Obstructing access of air, 662. 
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INJUNOTfON—(roTiimucd). 

Right to lateral suppoit of soil, 66^, 

Of soil with buildings on it, 663. 

Against flooding a neighbour s land, 663. 

Pollution and fuither pollution of stiearns, 663, 

Against co-pollutors, as co-ilefendants, 663. 

Against lessee and leversioner, 664. 

Plaintiff would otherwise have to biiiig a senes of actions, 
663, 664. 

Against peisons not parties, 666, 

Injunction, when and when not, against Local Boards, 664. 
Wlien comjdaiut to Local Board the only remedy, 665, 

3 Liliels, sLindeis, Ac., 66c, 

P.o\ cutting, 665. 

'J’l.ide circulars, &c , unless an action is commenced, 666. 
KkiuiIsioh fiom club, 666. 

4. Cupyiights, jiatents, and tiade-inaiks, 666. 

Paniages at law utterly inadequate, 666. 
duiisdiction, when exeicised, 666, 667. 

Patents, &c., Act, 1883, 667. 

(A ) Cases of patents, 667. 

Injunction not issued as a matter of course, but dependent on 
circumstances, 667 

As whether patent has been in existence for a long time, or 
its validity established at law, 667. 

Three courses open to the couit on interlocutory application 
for injunction, 668 
(a ) Injunction simphcitc)\ 668. 

{b ) Interim injunction, plaintiff undeitaking as to damages, 

668 . 

(c.) Motion ordered to stand over, defendant keeping mean¬ 
while an account, 668 
Matters to be proved at the trial, 668. 

Paiticulars of objections, 668. 

Particulais of breaches, 668 

Prior publication, a good objection, 668, 669. 

Designs on same fooling as patents, 669. 

Importation may or may not be an infringement, 669. 

(B ) Cases of copyright, 669. 

Plaintiff must make out his title, 669. 

No copyright m irreligious, immoral, or libellous works, 
669. 

Or m “racing finals,*' 669. 

What IS an infringement of copyright, 669, 670. 

Bond fide quotations, or abndgment, or use of common mate¬ 
rials, not an infimgement, 670. 

Secus, if maid fide, 670. 

Piracy of maps, calendars, tables, &c., 670. 

Copyright in lectures, 671. 

,, in title of book, Ac., 671. 

,, in illustrations of ti ad e-catalogue, 671. 

,, in headings oSa trade-directory, 671. 

Copyright in letters on litemry subjects or piivate matters, 
672. 

(i.) The writer may restrain their publication, 672. 
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NJV^CTION—{continued). 

(2.) The party written to may also restrain tli^u publication 
by a stranger, 672. 

(3.) Publication permitted on grounds of public policy, 672. 
Injunction against publication of an unpublished manuscript, 
672. 

Action for injunction, where piracy grows in successive edi 
tions, 672, 673. 

(C.) Cases of trade-marks, 673. 

Because equity will not permit fraud, 673. 

(i.) If trade-mark registered, then injunction dependent on 
property of plaintiff therein, 673 
(2 ) If trade-mark not legistered, then injunction dependent 
not on property of plaintiff, but because of fraud of 
defendant, 673-674. 

A man cannot be restrained from using his own name as vendor 
of an article, if not guilty of fraud, 675. 

Use of word “oiiginal " a fiaud on the public, 675 
In partnership matters, 572. 

(i.) Against omission of partner’s name, 572. 

(2.) Against carrying on another business, 572 

(3.) Against destroying partnership propeity, 573 

(4 ) Against exclusion of partner, 573 

(5 ) Against insane partnei’s interfeiing in business, 578. 

Loid Cairns’s Act, 676. 

Equity may give damages where it has jurisdiction to grant 
injunction or specific peifoimance, 676, 

May assess damages with or without a juiy, 01 diiect an issue, 

676. 

Constiuction and effect of the Act, 676, 677 
(i.) Jurisdiction not extended where there is a plain common law 
lemedy, 677. 

(2 ) No damages where the contract cannot be performed at all, 677. 
(3 ) No relief where damages only .ire asked for, 677. 

(4.) Damages may be awarded where injunction i^ refused, 677. 

(5.) Where light to injunction, damages not given in substitution, 

677. 

Especially where nuisance continuing, 677. 

(6 ) Where couit may compel specific performance of part of an 
agreement, it may give damages for breaih of another pait, 
which it could not have enforced, 677, 678 
Damages, when given, are now given to date of assessment, 678. 
Act repealed, jurisdiction preserved, 678. 

Sir John Holt’s Act, 678. 

Injunotioii at common law, 679. 

General effect of the Judicature Acts, 679. 

INJURIA SINE DAMNO, 663. 

IN LOCO PARENTIS— 

What puts one in, 263. 

INNKEEPER— 

Lien of, 391. • 

INNOCENT CONVEYANCES— 

All equitable conveyances are, 27. 

3 i> 
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INNOCENT USER— 

Of registered trade-mark, effect of, 674. 

IN PARI DELICTO- 

Potior € 3 t conditio possidentis^ 540. 

IN PERSONAM— 

Equity acts, 40, 41, 645. 

INQUIRY— 

As to whether outlay by tenant for life has been beneficial, 143,144. 
As to whether outlay by mortgagee has been beneficial, 351. 

Staving off of, 34, 381, 521. 

INQUIRY FOR TITLE-DEEDS, 34. 381. 

INQUISITION, 483- 
INSANITY, 483, 578. 

INSCRIBED STOCK, 177- 
INSOLVENT ESTATES— 

Administiation of, in Chancery, 288, 293. 

Administration of, in Bankruptcy, 295. 

Trausfer of, into County Couit, 295 
Rights of secured creditors in cases of, 288-290. 

Te-it of insolvency of estate, 288. 

Set-off, in cases of, 599. 

IN SPECIE- 

Short bills lemaining, 606, 607. 

IN SPECIE, ENJOYMENT, 180. 

IN SPECIE, PERFORMANCE, 617. 

IN SPECIE, RETAINER, 311. 

INSTALMENTS- 

Oider for payment of debt by, 295. 

IN STATU QUO, 530. 

INSURANCE— 

On child's life, 127. 

Policies of life and marine, assignable, 86 

Forfeiture on breach of covenant to insuie, relieved against, 405. 
Contract of, void, unless complete disclosure, 525. 

INTENTION- 

Distinguished from contract, 17, 18, 623. 

May be material fact, 522. 

INTENT TO MISLEAD, 521. 

INTEREST— . 

What payable on breach of trust, 190 
When pfiyable on legacies, 206. 

In case of legacy in satisfaction of debt, 206. 

In case of legacy to infant child not otherwise provided for, 206, 
In case of legacy given on a series of limitations, 206. 

In case of legacy given in lieu of dower, 207. 

In case of specific fund, gjven by way of legacy, 207, 

In case of annuity, 207. 

In case of specific legacies, 207. 

In case of demonstrative legacies, 206, 
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INTEREST—(co/i<inucfi). 

Interest, at what rate payable on legacies, 207. 

As between tenants for life and remaindermen, 118. 

Interest, allowed for infant's mainteuauce, when legacy contingent, 
210. 

Interest, at what rate payable on breach of tiust, 190. 

Intelest, amount of, lecoverable, in general, 207. 

Interest, amount of, recoverable, when legacy is payable out of 
reversionary propei ty, 207 

When there is a hotchxiot clause, 207. 

When and how fur allowed on debts in administration actions, when 
estate insolvent, 294. 

Distinction between interest-bearing debts and other debts, 294. 

When allowed on costs in foreclosure actions, 338. 

What arrears recoverable on mortgages, 338 

What payable where six months' notice not given, 340. 

Unless where moitgagee brings action himself, 340 
Or is meiely equitable mortgagee by deposit, 340. 

Under certificate fixi»>g day for redemption, 340. 

When higher rate lecoverable on mortgage, 347 

Kecovei-able by distiess, if mortgage deed contain an attornment 
clause, 373 

Is at 4 per cent in case of equitable mortgage by deiiosit, 380. 

On surplus sale proceeds, 371 

What payments of, keep alive moitgage debt, 3x1, 342. 

Payable on pui chase-money after possession taken by purchaser, 

637. 

Payable on deposit, 640. 

Payable out of capital, ^vhen, 529 

INTEREST-BEARING DEBTS, 294 

INTEREST RErPUBLIG.!®. UT SIT FINIS LITIUM, 701. 

INTERPLEADER— 

Wheie two or more persons claim the same thing T om a thiid 
person, 687. 

At common law used to be only in cases of joint bailment, 6^7 

PlaintdT must have no personal interest m the subject-matter, 

688 . 

Except as to costs and charges, 688. 

Plaintiff must have been under no liability to either of the parties, 
689. 

Essential that the whole of the lights claimed by the defendants 
should be finally determined by the litigation, 689. 

Cases of, before Judicature Acts, 689. 

Eg., where one title legal and the other equitable, or both equi¬ 
table, 689. 

Cases not usually for, 690. 

(i.) Agent against principal, 690. 

Except where principal has created a lien in favour of a third 
jmrty, 691. 

(2.) Tenant against his landlord, and a stranger claiming by a para¬ 
mount title, 691. 

But tenant may biing bill of, in exceptional cases, 691. 

(3.) Sheriff seizing goods could not, 692. 

Unless there were conflicting equitable claims, 692. 
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INTERPLEADER—( con^m ued). 

Under the Judicature Acts, 692. 

Affidavit of no collusion, 692. 

Procedure on, 692. 

Sale, when directed, 693. 

Transfer into County Court, 693. 

INTERVENING EQUITY— 

Prevents set-off, 395. 

INTERVENTION— 

Of bankruptcy trustee, 634, 635. 

INTER VIVOS, 198. 

INTESTATES’ ESTATES ACT. 1884— 

Provisions of, enlarging escheat to crown, 133, 217. 

INTRINSIC DEFECT— 

In personal chattel, 524, 525. 

INVESTMENT— 

Discretion of trustees as to, 156,, 157. 

Continuing existing investments, 157, 173, 178. 

Varying investments, 178. 

Valuations for, by trustees, 154, 155. 

Limit of value generally, 158. 

Under Trustee Act, 1893, 158. 

Effect, if limit exceeded, 158 
On authorised securities only, by trustees, 174. 

Range of investments authoiised for trustees prior to 12th August 
1889, 174. 

Since that date, 176. 

Of separate estate of married women, effect of,— 

(r.) fn case of income, 413. 

(2.1 In case of capital, 413, 426, 

IRNERIUS— 

His school of law, 5. 

IRREPARABLE INJURY— 

A ground for an injunction, 576-577, 662, 

JEWELS, 449. 

JOINT-BONDS, 558. 

JOINT-CREDITORS, 585. 

JOINT-DEVISEES, 135, 136. 

JOINT-MORTGAGES, 40, 4 i. 

JOINT OR SEVERAL— 

When debt is, 513. 

In case of partners, 513. 

JOINT-PURCHASERS, 40, 41. 

JOINT-TENANCIES— 

Equity does not favour, 40-41. 

None where purchase-money advanced in unequal shares, 41. 

None where mortgage-money advanced in equal or unequal shares, 
41. 

Although express joint-account clause, 41. 
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JOINT-TENANCIES—(coTifinwrti). 

Equity discourages survivorship, and even law does so in commercial 
purchases, 135, 136. 

Full survivorship where lands devised in joint-tenancy, 136. 

Unless such lands thrown into partneiship assets, 136. 

Lien for improvements on property held in, 397. 

For cost of renewing lease by joint-tenant, 397 
No lien, but action, for purchase-money wholly paid by one, 397, 398. 

JOINTRESS— 

Right of, to redeem, 336. 

JUDGMENT CREDITOR— 

Was not within 27 Eliz c. 4, 74 
Priority of, in admuiistration of assets, 276. 

Difference, according as judgment registered or not, 276. 

Difference formerly, when docketed or uot, 286, 287. 

Difference, according as judgment against deceased or against executor, 
276. 

Chaige of, is within Lorko King’s Act, when, 305. 

Rights of, to redeem mortgage, 336. 

Tacking as regards, 356, 357, 360, 361. 

Of partner, entitled to a chaige, 582 

JUDGMENT DEBT— 

Payment of, out of assets, oidei of, 776. 

How made a lien on land, 286, 287. 

Older to sign judgment does not create a, 276. 

Of married women, payment of, 416. 

Charge of, on arrears of separate estate, 420. 

Of paitner, charge for, on share of partner, 582. 

Realisation of chaige, 582. 

JUDGMENT DEBTOR— 

Priority of, 276. 

When he has a charge and when not, 285, 287. 

Infants cannot be made, 534. 

Mamed woman as, 419, 420, 437. 

JUDICATURE ACT, 1873— 

B. 24 (fusion), 9. 

sub-sec. 5 (injunction), 643. 
sub-sec. 7 (claims, legal and equitable), 714. 
s. 25 (fusion), 9. 

sub-sec. 2 (time no bar), 281. 
sub-sec. 5 (ejectment by mortgagor), 15, 343. 
sub-sec. 6 (choses in action), 66, 87. 
sub-sec. 8 (injunction), 643. 

8. 34 (exclusive jurisdiction), ii, 571, 707* 

8. 51 (Lords Justices and Lunacy), 484, 

JUDICATURE ACT, 1875— 

8. 10 (insolvent estates), 287, 293. 

JUDICATURE ACT, 1884- 

8. 17 (interpleader), 693. • 

JUDICATURE ACTS, INFLUENCE OF- 

General effecte of fusion of law and equity, Q, 10. 

As to ejectment by mortgiigor, 15. 
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JUDICATURE ACTS, INFLUENCE OF—(conimi/^d). 

As to equitable relief by receivership order, 15, 16, 287. 

As to defence of purchase for value without notice, 26, 697. 

As to assignment of choses in action, 87. 

As to administration of assets, 283. 

As to executor’s liability foi accidental loss of assets, 501, 502. 

As to suretyship, 563, 564. 

As to auxiliaiy jurisdiction generally, 12, 13, 694. 

JUDICIAL DECLARATION, 559. 

JUDICIAL SEPARATION— 

Sepaiate estate on, 430. 

JUDICIAL TRUSTEE— 

Appoiiitnieut of, 149. 

Inquiry into conduct of, 150. 

His custody of title-deeds, 153, 156. 

JUDICIAL TRUSTEES ACT, 1896— 

Appointiiient of iiustee under, 149. 

Relief under, in case of breaches of tiust, 159. 

Inquines under, into conduct of trustee, 150. 

Retirement of trustees under, 151. 

JURE MARITI, 407, 413, 414 

jurisdiction in EQUITY— 

Nature and character of, i. 

Ongin of, 4. 

Modern fusion of, with law, 9, 10. 

Classification of, piior to and as affected by Supreme Court of Judi¬ 
cature Act, lo, II. 

Is in personamj 43 

Not lost, but becomes concurrent, where law acquires jurisiliotion, 
495 

How affected, as regards injunctions, by the Judicature Acts, 643, 
644. 

Sometimes excluded by statute, 518. 

JURISDICTION IN LUNACY— 

Distinguished from jurisdiction in Chancery, 483, 484. 

JUS ACCRESCENDI— 

Not applicable to mercantile transactions, 136. 

JUS DISPONENDI— 

Of wife, over her separate estate, 412. 

(i.) Over personal estate, 412. 

(2.) Over real estate, 412. 

Life estate, 4x2. 

Fee-simple estate, 412, 413, 

Of wife, when the separate estate is restrained from anticipation, 
423, 424- 

JUS STRICTUM, 5. 

JUST ALLOWANCES— * 

To executors, 296. 

To mortgagees, 346, 350, 351. 

To co-owner, on partition, 397, 398. 
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“JUST AND EQUITABLE,” 577. 

“JUST OR CONVENIENT,” 643, 644. 

KEEPING ALIVE MORTGAGE, 336. 337. 

KNOWINGLY PRODUCING FALSE IMPRESSION- 

To mislead third paity, 549. 

KNOWLEDGE— 

No acquiescence without full, 190. 

LACHES— 

A bar in equity, 19, 20 
Bar to an account, 393 
Bar to injunction, 678. 

Bar to specific performance, 630. 

LAND, 211, 273. 

LAND CERTIFICATE— 

Deposit of, by way of inoitgage, 378. 

LANDLORD— 

Not a secured ^.editor, 289. 

LANDLORD AND TENANT— 

Limited relief between, foimerly, 403. 

Enlaiged relief between, under Conveyancing Acts (1881, 1892), 
404, 405 

Even as legaids agreements for leases, 405. 

And fee-farm grants, 405 
And under-leases, 405 
Interpleader as between, 691. 

LAND OR MONEY, 211, 273. 

I.AND REGISTRY, 85, 287 

LANDS CLAUSES CONSOLIDATION ACT, 1845— 

Reconversion undei, 220. 

Possession taken under, 637. 

When not under, 637. 

Restrictive covenants, discharge of, under, 653. 

LAND TAX, 291. 

LAND TRANSFER ACT {1897)— 

Legal personal lepresentatives now trustees under, foi beneficial 
devisee or heir, 146. 

Certificate of land, deposit of, 378. 

Certificate of charge, deposit of, 378. 

Office copy lease, deposit of, 378. 

Pretended titles, treatment of, under, 96. 

LAPSE OF TIME- 
Bar of action by, 40. 

Abandonment of contract fioni, 630. 

LAPSED DEVISE, 308. 

LATERAL SUPPORT. 663 • 

LAW AND EQUITY- 
Seveitince of, 5. 

Fusion of, 9 
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LAW AND EQUITY-(con«mu«d). 

Interaction of, i6, 17. 

Distinction between, as regards the limitation of actions, 19, 20. 
Distinction between, as regards lemedies of sureties, 563, 564. 

Other distinctions between, abolition of, 714. 

LAW AND FACT— 

^Mistakes of, distinguished, 506, 510. 

LAW, EQUITY FOLLOWS ANALOGY OF, 16. 

LAW PREVAILS WHERE EQUITIES EQUAL— 

Illustration of the maxim, 22 

Application >^hen defendant is puichaser for value without notice, 
23- 

(i ) AVhere plaintiff has equitable estate only, and defendant has 
legal and equitable estate both, 23. 

(2.) Where plaintiff has legal estate and defendant equitable 
estate,— 

(a.) In now obsolete auxiliaiy juiisdiction, 24-26, 697. 

(6.) In oiiginally concurrent jurisdiction, 26. 

(3 ) Where plaintiff has equitable estate and defendant has equi¬ 
table estate, 27. 

(4.) Where plaintiff has an equity only, and defendant the actual 
estate, 28. 

LEASEHOLDS— 

Not within Statute of Uses, 51. 

Within Statute of Frauds, 53 
Sale of, by executors, 109. 

What authorised as investments, 178. 

"When they are “real securities,” 178. 

Duty to convert, when it exists, 179, 180. 

Duty to convert, when excluded, 179, 180. 

Assent to bequest of, 202. 

Within Locke King’s Amending Acts, 305. 

Of wife, husband’s rights in, 407, 408, 414. 

Of wife, equity to settlement out of, 453. 

After-acquired, of bankrupt, purchase of, 634. 

LEASES— 

Right of mortgagor to make, 344, 345 
Right of mortgagee to make, 353. 

Mortgagee cannot take from moitgagor, 352 
Renewal of, 141, 142, 348. 

Confirmation of, where defective, 39. 

LEASES, RENEWAL OF, 141, 142, 348 
LECTURES, COPYRIGHT IN, 671. 

LEGACIES- 

Smts for, only in equity, unless executors assent, 202. 

Or unless in cases of appropriation, 202. 

Equity jurisdiction, when exclusive, 203. 

Equity jurisdiction, when concgrrent, 203. 

Division of.— 

(i.) General, 203. 

(2.) Specific, 204. 

(3.) Demonstrative, 204. 
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LEGACIES—(co>jtinM€d). 

Distinctions between, 204. 

Priority of certain kinds of, 204, 205. 

Construction of, 205 

(i.) Wheie charged on land, 206. 

(2 ) Where not so charged, 206. 

Interest upon, fiom what date computed, in general, 207, 

In case of legacies in lieu of dower, 207. 

To infants, maintenance out of, 210, 

Annuities, time from which payable, 207 

Annuities, how provided for. according as perpetual or for life, 
205. 

Arrears of, when and what recoverable, and how, 207. 

Executors, when and when not trusties of, 165, 166 
When barred by the Statutes of Limitation, 281. 

When chaiged on land, 281. 

Even although secured by an expres.s tiust, 281. 

Differences between, and fJonationes moitia causa, 195, 196 
Accretions to, when they go with the legac}', and when not, 208, 209. 

And when as capital or as income, 209. 

Conditions of fiMciture annexed to, effect of, 238, 403. 

See also Satihfaction ; Performancf, ; Mistake 

LEGACIES, CHARGE OF— 

What amounts to. on the real estate, 324. 

Express, 324 
Implied, 324 

Effect of, as to liability of real estate, 325. 

Personal estate still primalily liable, 325. 

LEGACY DUTY— 

Payable on moi'txs causd, 200, 201 

Pa}able on money directed to he turned into land, 217. 

LEGACY IMPORTS BOUNTY. 256, 257. 

LEGAL- 

Severance of, from illegal, 121, 553, 611. 

LEGAL ASSETS, 273 
LEGAL ESTATE- 

What constitutes best right to call for, 24, 357. 

Preference given to, 22, 355, 356. 

Whether got in at time 01 afterwards, 23, 356. 

When obtained, by vesting declaration, 355. 

When no preference given to, 186, 187, 356, 361. 

Equity founds on, 16, 17, 147. 

Lapse of, effect of, 149. 

LEGAL MORTGAGE- 

When takes priority over prior equitable mortgage, 356. 

When postponed to subsequent equitable mortgage, 362. 

When not so postponed, 362, 363. 

LEGAL REMEDY— 

Inadequacy of, 494. * 

LEGAL TITLE— 

Effect of, being complete, 22, 23. 

Effect of, being incomplete, 23 
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LEGALISED NUISANCE— 

No injunction in case of, 660. 

Injunction for excess beyond, 66i. 

LEGATEE OF RESIDUE— 

Impounding for debts, 189. 

LEGITIMACY— 

Declaration of, 699. 

LENGTH OF TIME— 

Effect of, on reconversion, 229. 

Effect of, on election, 249. 

LE^S— 

Modes of, 258 )). 

LESSEES— 

Are jiurchaseis within the statute. 27 Eliz. c. 4, 74. 

Covenants by, to pay lent, now reUevable, 502 
Relief of, from foifeitures, 404, 405. 

LESSOR’S TITLE— 

Notice of, 35 

Under Vendor or Purchaser Act, 1874, 35. 

LEITERS, COPYRIGHT IN, 672. 

LIABILITY OF PURCHASER, 105, 106. 

LIABILITY OF TRUSTEES, 155. 

LIABILITY OR DEP/F— 

How affecting executor, after distribution of assets, 308 
How affecting right to impound beneficial interest, 189, 600-601. 
Right of executor to recoupment out of assets, 308. 

LIBEL— 

Restrained by injunction, 665. 

LIBERTY TO APPLY— 

On stay of action, 574. 

LICENCES TO TAKE POSSESSION, 387. 

LICENSED PUBLIC-HOUSE— 

Purchase of, 634. 

LIEN— 

Varieties of, 391. 

Foundation of equitable jurisdiction legarding, 391. 

Vendor’s, for unpaid purchase-money, 137. 

Waiver of, 137. 

Lien not lost by taking a collateral security per se, 137. 

Against whom lien may or may not be enforced, 138. 

Vendor may lose his, by negligence, 139. 

Provisions of the Conveyancing Act, 1881, regarding, 140. 
Provisions of the Yorkshire Registries Act, 1884, regarding, 141. 
Vendee’s, for prematurely paid purchase-money, 140. 

Trustee has, for expenses of rAiewing lease, 144. 

Limited to the trust estate, 144. 

Life-tenant has, for what improvements, 143 ,144. 

Person paying premiums on policy has, in what cases, 144, 145. 
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LIEN—(conitHM^ci). 

Covenant to purchase does not create, on lari<l puichased, 252. 
Within Locke King s Amending Acts, 305 
Particular, distinguished fiom geneial, 392. 

On lauds, distinguished fiom lien on goods. 392 
On article of manufacture, 391. 

On papers, distinguislied fiom lien on funds, 392 394, 

Abandoned, how, 394. 

Solicitoi has, on deeds and papers of liis client, 392. 

And on fund realised in a suit, 393. 

And on costs recovered, 303 

Being on bidance icd on clair. and counter-claim, 393, 

394. 

And foi costs only, 394. 

Not affected by floating secuiity, 358. 

Solicitoi, although dischaiged. has lien, 394. 

Subicct to new solicitoi's lien, 394. 

Town-agent may have. 394 
To what extent 394. 

On deeds is commensurate with client's right time of deposit, 395. 
Used to prevent set-off against sum due fium client, 395 
Seciis, non, 395. 

Effect of compromise of action on, 396. 

Ilealisation of, 394. 
llankei’s lien, 396 

Quasi hens, set! chaiges m the nature of trusts, 397. 

(i.) Veuilor’s, for money advanced for impiuvements, 397 
{2.) In case of bieach of tiust, on other fuiivls subject to the 
trust, 190, 397. 

{3.) Joint-teuant’a, for costs of renewing lease, 397. 

Or foi costs of redecoiating, 397. 

None where two puichase and one pays the purchase-money, 397. 

A deceased paitnei’s estate has no lieu on the paitneiship assets, 
582. 

On ship, foi riecossaiies, 390. 

LIFE, T41, 336. 

LIFE ASSURANCE, POLICIES OF— 

Assignment of, 86. 

Uinler Married Women’s Property Acts, 444, 445. 
LIFE-INTERESTS— 

In personal property, distinguished fiom absolute interests, 454. 

Of married women, 411, 412. 

LIMITATION OF ESTATES— 

Ill equity, if trust executed, 18, 55. 

In equity, if tiust executoiy, t8, 55, 57. 

LIMITATIONS, STATUTES OF— 

In what sense equity bound by, 19, 20. 

In case of concealed fraud, 20, 165. 

As between partners, 165.* 

Negligence, 20. 

Ignorance, 20, 

Charities barred by, like individuals, wlien and when not, 120, 121. 
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LIMITATIONS, STATUTES OV—(continued). 

Time runs m favour of constructive tiustees, 165. 

E.g.., duectois, 165. 

And partners, 165, 581. 

^cu 8 y when a fiaud, 165, 581. 

As between trustees and ccstui que trusty 165. 

Tn general, no bai, 165. 

As between trustees tntei' scy 172. 

When executors may jilead, 166 
When executors may not pleatl, 166. 

Under Trustee Act, 1888, 166, 281. 

Time ceases to run upon approjiriation of assets in court to meet 
debt, 299. 

SecuSf as to unclaimed dividends, unless there is the like appro¬ 
priation, 299. 

Creditorshaving a cliarge only, baned in twenty (now twelve) yeai's, 
281 

Even wheie an express trust, 281. 

When riglit itself, 01 only remedy, is barred, 282, 342 
Effect of action for administration upon, 283. 

Piotection of executor undei, 166, 281. 

Rights of mortgagee in possession under, 341 
Time for bringing foreclosure action, 341, 342. 

Time foi suing on bond or covenant in mortgage deed, 342 
Where time does not begin to run until demand, 342 
When time begins to run, against surety’s rights to contiibution, 
561. 

Where husband is a trustee for wife, 408, 409 

LIQUIDATED DAMAGES, 400, 401. 598 

LIQUIDATOR— 

His assignment of li.'f pendens, 96 

LIS PENDENS, 95. 9^. 

J.IVING, CHURCH-- 
Sequestration of, 329, 

LOAN OF MONEY— 

Contract for, not enforceable, 613. 

LOCAL BOARDS— 

Injunction at suit of, 660. 

Complaints to, 665. 

Injunction against, when and when not, 664, 665. 

Compensation, in general, payable instead, 664. 

LOCAL RATES— 

As investments for trust funds, 177, 178. 

Priority of, in winding-up of company, 293. 

Priority of, in bankruptcy, 291. 

Priority of, none in Chancery, 292. 

LOCKE KING’S ACTS- 

Exoneration of personal estate flom mortgage debts, 305. 

Principal Act does not extend to mortgages on leaseholds, 305. 
Amending Act (1877) extends to leaseholds, 305. 

Vendor's lien is within, 305. 
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LOCKE KING’S {continued). 

Judgment creditor’s chaige is within, 305. 

General construction of Act, 306. 

Estates tail not within, 305. 

LORD CHANCELLOR— 

Jurisdiction of, in Chancerj, 8, 9. 

Jurisdiction of, 111 Liiuivcy, 484. 

LORD CRANWORTH’S ACT— 

Trustee’s receipt foi any trust moneys a good discharge, tc/) 

Range of investments iindei, 175. 

LORD OF MANOR— 

Not entitled formeily to escheat of copyhold wheie trustee, 133. 

Semble, entitled now, 133. 

Entitled to redeem a mortgage, 336 

LORD ST. LEONARD’S ACT— 

Puich.uter’s exoneration fiom liability under, 106. 

Power to sell or mortg.ige implied by charge of debts, T09. 

Range of investment^ under, 175. 

LORDS JUSTICES- 

Jurisdiction 'i, in Luuacj', 484, 485. 

LOSS OF CAPITAL— 

Replacing, 580. 

LOSS OF SECURITIES, 567, «; 68 . 

LOSS OF TITLE-DEEDS— 
liy mortgagee, 352. 

LOST BONDS, 495, 496. 

LOST NOTES, 497, 498 
LULLING INQUIRY, 521 

LUNACY ACT, 1890 

Applications under, 456, 490, 682, 683 

LUNACY REGULATION ACTS, 484, 485. 

LUNATICS (SO FOUND)— 

Recoin ersion by, 227. 

Election by, 247. 

Unsouudness of mind is no ground of jurisdiction in equity, 483. 
Juiisdiction was in Exchequei on inquisition, 483 
Exchequer jurisdiction in Lunacy tiansferred to Loid Chancellor, 
484. 

Equity exercises jurisdiction notwithstanding the lunacy, 485. 

Subject to the sanction of the couit in Lunacy, when there has 
been an inquisition, 486. 

Lords Justices acquired and now exercise jurisdiction, 484, 485. 
Regulation Acts regarding, 484. 

What proceedings would be a contempt in Lunacy, 486. 

Lunacy Act, 1890, proceedings under, 486, 487. 

Liability of, for necessaries, 487. 

Bankrupt, 487, 488. , 

Allowance for maintenance of, 487. 

Rights of creditors subordinate, 487, 488. 

Rights of next of kin, 488. 
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LUNATICS (SO FOUNDj-icortiinMeei). 

Couveision of lunatic’s estate, 488. 

His interest alone considered, 489. 

His representatives have 110 equities between themselves, 489. 
But the order of the court usually saves their inteiests, 489, 
Conti acts of, are void, 533 

Sell, if the other contracting paity knew of the lunacy, 533. 
Paitition in cases of, 682, 683 

Exercise of poweis of Settled Land Act, 1882, by, 490. 

LUNATICS (NOT SO FOUND)— 

Juiisdiction of the couit over, 489. 

As regards guardians, 489. 

As regaida maintenance, 490 
As legards payment of debts, 490 
As regalds contracts, 533. 

As regards exeicise of power of sale, 490. 

Or of power to consent to sale, 490. 

As legal<ls administration of estate, 490 
As legards recoveiy of <lebt in lifetime, 491. 

MAINTENANCE. 95. 96, 538 
MAINTENANCE OF INFANTS— 

Out of income of contingent legacy, 210 
Father liable for, 479, 480 

And mother liable for, under Married Women’s Propeity Acts, 480. 
AVhen father entitled to an allowance foi, past and Lituie, 480, 481, 
How allowance regulated, 480. 

Charge foi, when it mav be cieated, 481 

When diiected. notwithstanding tiust foi accumulation, 481, 482. 
MAINTENANCE OF LUNATICS, 487, 489. 

MAINTENANCE OF WIFE, 107. 408, 430. 

MALT NS’S ACT— 

Provisions of, regirding inatricd woman’s alienations, 458, 459, 460. 

MANAGER— 

Of mortgaged estate, 3^7. 

MANAGER, RE0EIVP:R AND— 

Oi leceiver only, when, 346, 347. 

MANAGING OWNER- 
Like a trustee, 163. 

MANDAMUS— 

In common law action, 679, 

Injunction in lieu of, 644. 

MANDATE— 

Distinguished from an equitable assignment, 88. 

MANDATORY INJUNCTION, 42. 

MANUSCRIPT— 

Publication of, inj'uiiction against, 672. 

MAPS, COPYRIGHT IN, 670. • 

MARITAL RIGHT, 467. 

MARITI, JURE, 467. 
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MARKETABLE TITLE, 635. 

MARRIAGE— 

Of wards of court, 477-479. 

Gifts 01 legacies on condition of, 537. 

Marriage brokage contracts, ^36. 

Contracts in general restraint of, 537. 

By itself is not a part-performance, 622. 

MARRIAGE ACT— 

Settlements undei, 478. 

MARRIAGE ARTICLES— 

Executoiy trusts in, 56 

Construed so as to make strict settlement, 56, 57. 

May be put in wiiting subsequently to the marriage, 76. 

How fai and when they control the settlement, 514. 

Of infants, valid, 534 

MARRIAGE CONSIDERATION— 

Under <27 Eliz. c 4, 76 

Post-nuptial settlements, in iniisuance of ante-nuptial parol agree¬ 
ment. qucBrCy valid 01 not, 76 
Who within SCO])#' of, and when, 81. 

lifTect when limitations for value, and volunt:»'y limitations 
incxtiicably mixed, 81. 

Case of widow re-m^rrying, 81. 

Case of widowei re-m^rrying, 81 

Voluntary Conveyances Act, 1893, .is affecting, 82. 

MARRIAGE SETTI.EMENTS, 477 479. SH. 536, 622. 

MARRIED WOMAN— 

Piesumption of .idvancernent in favoui of, 128, 129. 

Reconvei Sion by, 227, 228 
Election by, fonneih ainl now, 246 
By conduct, 247 

Excei>t when restrained from anticipation, 247. 

Retainer iiy, when executrix, 311, 440. 

Costs against, 191, 192, 

Mortgage by husband of her estate of inheiitance, 375, 37 
Rights of, at common law, absence of, 407. 

Hei husband entitled in consideration of ra.aintaininu' her, 408. 

Intel feience of equity in creating separate estate, 408, 409 

Intel ference of equity in decreeing wife an equity to a settlement, 

450. 45 ^* 

Position of, when engaged in trade, foimerly and now, 419, 420. 
Liability continues for trade debts, although tiading has ceased, 
439- 

Cannot be connpitted for debt, 420 

Unless, possiblj', for ante-nuptial debts, or ferrates, 439, 440. 
Her power to contract generally, 415, 416. 

Her liability proprietary^ 420 

Her liability to some extent 420. 

Not a suitable tiustee, 148. 

May have injunction against her OD^n husband, 447. 

Frauds by, liability for, 428. 

Fraud of, title made by, 453. 

Effect of her suppressing fact of marriage, 465. 
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MARRIED WOMEN’S PROPERTY ACTS (1870, 1874)- 

Applicable to women mnrried after 9th August 1870, and befoie ist 
Januaiy 1883, 433. 

Wages and eainings, 433. 

Peisonal estate ah intestato^ 433. 

Personal estate, not exceeding ;^200, under will or deed, 433. 

Real estate descending, 433. 

Questions between Imsband and wife, 433. 

Wife’s right of action against tliiid paities, 433. 

Wife’s liability for ante-nui)tial debts, 433. 

Husband’s liability for same, when and to what extent, 433, 434. 

MARRIED WOMEN’S PROPERTY ACT (1882)- 
Not applicable out of the jurisdiction, 435. 

Separate property, items of, under, 435. 

(i.) In case of women married on or after ist January 1883, 435. 
(2.) In case of women married before ist January 1883, 435. 

Stocks, shares, ko , when to be, ami when not to be, separate 
property, 436. 

Separate property under, held without any trustee, 437. 

Woman having separate property under, and trading, may be made 
bankrupt, 439 

Not compellable, in such case, to exeicise geneial power, 439. 
Not liable to commitment order, 439 

Unless, semble, in respect of her ante-nuj)tial debts, 439. 
And unless for rates, 439, 440. 

Woman having separate property under, may contiact like a man, 
437 , 535 - 

Even with hei own husband, 437. 

The liability being proprietary, not peisonal, 437. 

May sue like a man, 439, 535 
May be sued like a man, 439, 535. 

May make will, 438. 

In absence of specific incapacity, 438. 

Loans by, to husband, in case of his bankruptcy, 440. 

Loans to husband’s firm, 440. 

Securities taken from husband, 440 
Wile’s retainer 111 lespect of, 440 
Liable for ante-nuptial debts, 442. 

Liable for debts during marriage, 442. 

The liability includes futuie accruing property, 439. 

Liability of, for breach of trust or devastavit, 440. 

Liability of, in case of pauper husband, 444. 

In respect of her children, 444. 

Separate property under, includes appointment property, 439. 

And includes after-acquired property, 418. 

Her deed of trust real estate, must still be acknowledged, 441. 
Remedies of wife (civil and criminal) under, 442, 443. 

Remedies of wife, summary, against husband, 443. 

Wife’s executor or executrix, position of, 444. 

Wife’s policies of assurance effected under, 444, 445. 

Trusts of policy moneys, 445. 

Piovisions of settlements (or agreements for a settlement) not 
affected by, 445. 

The restraint on anticipation not affected by, 445. 
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MARRIED WOMEN’S PROPERTY ACT {1Q82)-{• nniumed). 

8ettlemeuts by niaincMl women of sepaiato estate under, how the} 
may be invalidated, 446. 

Rights of husband, how fai affected 01 unaffected by, 446. 

General effect of tlie legisl.xtion, 446 

MARRIED WOMEN’S PROPERTY ACT (188O, 443 

MARRIED WOMEN’S PROPERTY XCT (1893)— 

The niained woman nowcontiacts like a man, 419, 437 

And need not now have se]>aiate propeity at date of the con- 
tiaet, 419, 437 

Her contracts lunding on what estate, .:i5, ^19. 439 
She makes a will, exactly as a man, 438 

And need not now have sep trato property at date of making 
will, 438. 

And will operates also aftei discovei ture, 438, 

And without ie-e\ecution, 438 
Her liability foi costs iindei, 191, 428 

MARSHALLING OF \SSETS - 

Where assets p'.itly legal and partly equitable, 317 
Pimoiple of, expl.iined, 317. 

1 . As between creditors, simple contiact cieditors peimitted to stand 
m the place of specialty cieditors, as against lealty, 318 
Also in case of mortgagee or unpaid vendor, who exhausts the per¬ 
sonalty, 318 

Realty now assets for pa}tnent of all debts, 3 iK: 4^ Will, IV. c 104, 318 
Priority of creditors inter sc .ibolished in 1870, 318 
Piiority of creditois wheie estate insolvent, 319 
No marshalling except between cieditois of same peison, 319. 

II. As between beneficianos entitled, piniciple of, how deiived from 
order of liability of «hveis pioperties, 320 
General piinciple, applications of, 321 

Widow's paiapbeinalia, pieferied to a general legacy, and to all 
volunteeis, 321 

Right of hen as to descended land, 321 

Devisee of lands chaiged with debts, 322. 

Position of lesiduary devisee, 322 
Pecuniary legatees, position of, 322 

Specific legatees and devisees contribute rateably inter se, 323 
If specific devisee or leg«itee take subject to a biir<len, he cannot 
compel the others of the same class to contribute, 323 
And legatee or poitionist contributes nothing, 323 
Between legatees, where certain legacies aie charged on real estate, 
and the othei s are not so chai ged, 323, 324. 

What amounts to an implied charge of legacies, 324. 

Where legacy charged on real estate fails, it is not transmissible, as 
being not so charged, 325 
None in favour of chanties, 325. 

Unless by express or implied diiection in will, 326 
Or unless chanties en.diled to take realty by devise, 326. 

No necessity for, in futui 0,^27. 

MARSHALLING OF SECURITIES— , 

General rules regaiding, 319. 

As against sureties, 319, 568. 

3 E 
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MATERIALITY— 

Of fact, lu cases of mistake, 510. 

Of fact, lu cases of fiaud, 521 
Of mfiingements of cop)light, 670. 

MATRIMONIAL CLAUSES ACT (1878)-- 
Separate estate under, 430-431. 

On husband’s conviction of aggi.ivated assault, 431. 

MAXIMS OF EQUITY— 

Equity will not sutfei a wiong without a leniedy, 15. 

Equity follows the law, 16. 

Where equities aie ecjual, the hist in time shall pievail, 20. 
Where there is equal equity, the law must prevail, 22. 

He wlio seeks eipiity must do equity, 38 

He who comes into eijuity must come with clean hands, 39. 

Delay defeats equities, 40. 

Equality is equity, 40 

Equity looks to the intent lather than the foirn, 41. 

Equity looks on that as done which ought to have been done, 42. 
Equity imputes an intention to fulhl obligations, 43 
Equity acts in personam j 44, 45 
MEDICAL ADVISERS, 541. 

MEMRERS AND THIRD PARTIES, 650, 651. 

MERCHANTS— 

Accounts between, 588 

MERCHANT SHIPPING ACT— 

Frauds upon, 127. 

Trusts undei, 127, 390, 

Liens undei, 390. 

MERE DEBTS— 

Distinguished from trust funds, 186. 

MESNE MORTGAGE, 354. 355 - 
METAPHOR— 

Misleading effect of, in law, 165. 

MIDDLESEX REGISTRY, 28, 141. ' 

MINES— 

In case of mortgages, 347, 350 

MINING LEASE— 

Distress clauses in, validity of, 387. 

MINISTERS OF RELIGION, 541. 

MINORITY— 

Of cestuis que trustent, 150. 

MISCONDUCT, GROSS— 

Of partner, 577. 

MISDESCRIPTION— 

In case of legatees, 5x6. 

In case of contracts for the sale^f land, 627. 

MISFEASANCE— 

Of directors, 163, 529. 

Claim for, assignment of, 86. 
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MISLEADING CONDITIONS, 631 
MISLEADING TRADE-MARKS, 673, 674 

MISREPRESENTATION - 
When a fraud, 520 

Avoidance of law, «>n giound of, 17-iS. 

Act and intention distinguished, 522. 

When a ground of defence to specific pei forinance, 624 
By agent, is that of principal, 624. 

By diioctois of companies, ^22 

mistake:— 

(a.) Being mistake of law,— 

Ljiiorantia Utfis tteniinau (ccumt, 506 

An agieeniont undf i a mistake of law binding, 5f>6-;o7. 

Where the law must be i - ken to have been known, 506. 
Unless It bo an ciroi of constiuction, 506 

Oi unless in tlie cn-'' of money paid to an orticer of the court, 
506 

A couit of enuity is dispose<l to lelieve, 507 
Appaient exceptions, where there aie circumstances of fraud, 507 
Wheio .1 paity acts under iguoi tUoe of a plain ami well-known 
principle of law, it creates a piesumption of fraud or mala 
Jidcs, 508 

Suiprise combined with a mistake of law remedied, 508. 
Where mistake aiises on a doubtful point of law, a compiomise 
will be upheld, 508-509 

E'araily compi onuses uphehl on this ground, 509 

If there be no siippicssio ten or sxnjycstio fal.si, but a full 
disclosuie, 509 

Theie must be a full and fan communication of all the 
material ciicumstances, and honest intention alone will 
not suffice, 509. 

No relief where position of parties has been altered,, 509 
Unless there has been gross imposition, 509 
Equity will not aid against a hondjide puichascr for \alu without 
notice, 509, 510. 

(6.) Being mistake of fact,— 

Mistake of fact, as a general rule, relieved against in equity, 510 
I E'act must be material, 510. 

Purchase of an interest or propeity already spent or non¬ 
existent at the time, 510 

Purchase of a propeity which is .ilicady the purchaser’s, 510. 
Relief given, whether mistake is unilateral or mutual, 510. 
Elveii when the agreement has been sanctioned by the 
court, 510. 

2. Must be such as party could not get knowledge of by diligent 

inquiiy, 510, 511 

3. Party having knowledge must have been under an obligation 

to discover the fact, 511. 

4. Where means of infoiniutiou are equally open to both, no 

"relief if no confidence repo^d, 511. 

Giounds generally for equitable relief, 511, 512. 

Oral evidence admissible m case of accident, mistake, or fraud, 

512. 
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MISTAKE—(con^iHuet/). 

Mistake, not of law, m a wiitten document, may be pioved by 
extrinsic evidence, .uid tbe iiistiuinent iectifie<l, ^^-2-513. 

May be implied fiom ii.iime <>f the case, 513. 

A paitnershi2) debt, though joint at law, m eijiiity is joint and several. 

513- 

Sell, as between the paitneis, 513 

When obligation exists by viitue of covenant alone, it must be 
measured by the covenant, 513 

Diversity of relief, accoiding as the mistake is mutual (ti is unilateial, 

514. S15 

Rectification of mistakes in niaiiiage settlements, 514. 

I. Where both aitides and settlement before maiiiage, 514. 

AVheie jire-nuiitial settlement puiiioits to be in jiuisuunce of 
ai tides, 514. 

Extrinsic evidence admissible to show that jire-nuptial settle¬ 
ment was made 111 pursuance of aitides, 514 
2 Settlement aftei niaiiiage, 514. 

But the tiue contiact will not be vaiied, 315. 

Mistake in rnariiage contiacts must be or both paities, 515 
Wheie instimnent deliveied up 01 cancelled undei a mistake, 515 
Defective execution of poweis, 515. 

Mistakes in wills, 516. 

Meie misdescription of legatee wnll not defeat legacy, 310 711 
Legacy obtained by false jieisonation, steng, 51'), 710, 711. 
Revocation of legacy on a mistake of facts, 517, 712 
Party claiming lelief must have sujienoi equity, 517 
No lelief between volunteeis, 517 

Or where defect is declaied fatal by statute, 518, 

How fai a defence to .action for specific iierfoimauce, 625. 
MISUNDERSTANDING AS TO TERMS— 

When in agreement itself, 62O, 627, 

When in 1 eduction of agieemeiit into wilting, 625 
MIXED CLASS— 

Of childien and strangers, 261, 262 
MIXED FUND- 

Of land and money, 222, 305 

Of legal and equitable assets, bow dealt with, in an admimstiation 
action, 274, 275. 

Of trust moneys and trustee's own moneys, 604. 

Of trust funds of divers trust estaies, O05. 

MODUS ET CONVENTIO VINCUNT LEGEM, 331. 

MONEY OR LAND, 204, 230, 582, 583. 

MONEY PAID— 

Under void contract of infant, may sometimes bo recovered buck, 

534. 

But not where infant has had pait eujoyment, 534. 

In fraud of creditors, may be recoveied back, 551. 

“MORAL BLAME 

When it is equivalent to actull fraud, 30-31. 

MORTGAGE— 

Instead of sale, by executors, 182, 183 
Undei Locke King's Acts, 305. 
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MORTGAGE —(con^tnurri). 

Liability of executors to pay, 307 

Refunding of personal assets, to pay, 308 

Title to surplus moneys, on sale by mortgagee, 371 

J*riniary fund for payment of, under Locke King’s Acts, 305. 

.MORTGAGES— 

Definition of, 328. 

What i>ropertie8 are moitgageable, 3 *8 
What pioperties are not inoitgagfable, 328 

Or only within limits and under restrictiops, 328, 329 
Ecclesiastical beucliets, 

Pew lents, 328 
Half-pa^, 329. 

Undertaking of company, 329 
Gulls on shares, 330. 

Eutuie calls, 330. 

I’ropeity of Tuinpike Tiusts, 330 
At common law, an est tie upon condition. 330 
Eoifeituie at law on condition biokeii, 330 
luterfeience of e^^nity, 331 

Eciuity 0})ciated on the conscience of the mortgagee. 331 
Held a mere pledge, with right to redeem, notwithstanding 
foifeiture at law, 331 

Debtor cannot at tune ot loan pieclude himself fiom his right 
to ledeem, 331, 332. 

Right of pie-emption may be givt n to mortgagee, 332. 

Coii\eyanco, with option of re-puichase, 332. 

Circumstances distinguishing a, fioin a sale with light of re-purchase, 

333 

Effects of this distinction, - 

(i.) In a sale with light of re-puichase, time is strictly to be 
observed, 333. 

(2 ) In a sale with light of 1 e-purchase, if purchasei die 
.seised, money goes to real represt .ative, 333. 

F<nms of mortgage now in disuse,— 

I. Viviini vadnun, lender to pay himself fiom. rents nd piotits, 
33 L 

2 Mortnum ladixuu^ cieditor took rents and profits without 
account, 334 

3. mortqaije^ moitgiigoi may redeem at any time, 334. 

Nature of equity of ledemptioii m a modern moitgage, 334. 

An estate in land, ovei which mortgagor ha-, full power, subject 
to incumbiance, 335. 

Devolution of equity of redemption, same as of the land, 335. 
Who may redeem, 3 35, 336 
Effect, where tenant for life ledeems, 336 

Successive redemptions, older of, and general piuiciple regarding, 

337. 

Precaution to be obseived when mortgagor redeems, 337. 

Usually only one time now given for redemption, 337. 

When the old rule is still followed, 338 
Aireais of interest recoverable on ledemptiou, 338. 

Compelling transfer instead of redemption, 338. 

Difficulty when successive mortgages, 339. 



8 o6 


INDEX. 


MORTGAGES— 

Or when the laud is settled, 339. 

Time to redeem, 340. 

Statutes of Limitation, effect of, under old and under present la^\, 
3fO- 

Time foi redemption not now extended foi disabilities, 341. 

Time for remedy on bond or covenant, 342. 

What payments save the statute, 342 

The equity of the mortgagor after foifeituio lecognised by 15 & 
Vict. c. 76, 343. 

Same equity fuither lecognised by Judicatuie Acts (1873-71;), 343- 
Mortgagoi in jiossession not accouiit.ible for lents and piohts, 343. 
Mortgugoi in possession icstrained from %viste if secunty be insuffi¬ 
cient, 344 

Mortgagoi tenant at will to inoitgagee, 344. 

Ihiless holding by ic-deinise, 344 
Mortgagoi Could not make leases binding on mortgagee, 344. 

Moitgagoi can <lo so now, 344, 345. 

Mortgagee entitled to take possession, 345 

Liable for teiiant-iight valuation, 345 
May take possession of pait, 345 

May not aftei waids give up possession at pleasure, 345. 
Mortgagee may have leceivei, 345 

Rents payable to leceivfi, 345 
Receiver and managei, when, 347 
In case of mortgages of hotels, 3^7 
In case of mortgages <*f min«*s, 347 
West India estates, 346 

Stipulation foi highei rate of interest, if in an ear, will be relieved 
against as a ])eualty, 347. 

Fines in Building Societv inortgigcs recoveiable in full, 3^7 
Premium foi loan tieated as part of iiiincipal, 347 
Mortgagee inustkcf'ji estate in necessaiy lepair with sniplus rents, 
348 - 

Mortgagee not bound to sjicculate, 348. 

Mortgagee may have inqiuiy whether outlay benefiei.d, 348. 
Mortgagee in possession must account, 348. 

Even although be has assigned the mortgage, 34B. 

Unless the assignment was with tlie consent of the mort- 
gagor, 348 

Or unless it was by direction of the com t, 349. 

What IS, and what is not, a t.iking of possession by the 
mortgagee, 340 

How far, and to whom, account dde for hack-rents, 349-350. 
Mortgagee in possession accountable only for what he has, 01 
but for wilful default might have, iccoived, 350 
Not accountable foi collateial advantages, 351. 

Annual rests against, when and when not diiected, 351. 
Mortgagee until payment could not bo compelled to produce his 
title-deeds, 352. 

Can be compelled now, 352. 

But not the mortgage deed itself, 352. 

Must assign all collateral securities, 352. 

Mortgagee, his liability for loss of title-deeds, 352. 

Must retain all his securities, to hand over on redemption, 352. 
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MORTGAGES— [continued). 

Cannot take a valid lease fiom mortgagor, 352 
Ur putchasu fiom himself, 3552 
Second mortgagee may puichase fiom fiist, 3^3 
Could not 111 e^tiutv make a bimling lease, 353 
C<in do so now, 333 

Renewing lease, holds subject to mortgagor’s of.uifcy, 333 
Of advowson, presents the mortg.igor’s nominee to vaciiicy, 

353. 

Could nut f(‘ll timber nr.lt is security insufficient, 333 
Can do so now, 354 
Cannot commit v/aste 
The doctiino of tacking, 

Its pnuciple, 354 
1 ts rules, 35S-3^>i 

Legal estate, effect ul obtaining, 354 

Even when obtained by vesting ileclaration, 355 
Floating sccui ities of < • mpany, when and wiitn not entitled to 
pnoiity, 357 3 c;8 

In Building Sodoty moitgages, ticking when and when not allowed, 
359 

Tacking as agaii.st sureties, 360 

None if surety is also a co-mortgagor, 360 
None as legirds lands lu Yoiksline, 361 
Puonty may be lost by fiaud. 362. 

Pnoiity may be lost by negligence, 362. 

•'rhe negligence must amount to some positive act, 362 
Not meie c.ucdessiiess, 3O2 
Actions to establish priorities, costs 111, 362. 

Consolnlation of mortgages, 364 

Distinguished fiom tacking, 364. 

Distinguish* d fiom one moitgage of distinct properties, 363 
Necessaiy limit to, 365 
Abolition of, 365 

Even as regaida cot»ts, 3^5 
Mortgagor liable to letleem all or none, 366 
Special remedies of moitgagce, 366. 

(i.) Foieclosuie, 366 

Natuie of action, 367. 

Only lies on default, 367. 

May bo in Bankiuptcy or in Chancery Division, 367. 

Time for.hiinguig, 3^V- 
Infant’s d\y to show cause, 367 

Judgment in action may combine personal judgment for debt, 

368. 

And ought now to do so, 368. 

No personal judgment against a mere transferee of mort¬ 
gage, 369. 

Recovery of possession on foieclosuie, 367 
Effect of receiving lents subsequent to day fixed for redemp¬ 
tion, 369-370. 

(2.) Sale by court in foreclosi^re action, 370. 

Power of sale in mortgage deed, 370. 

Effect of not giving notice before exercising power, whore 
notice requued, 371. 
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MORTGAGES— 

Such notice in geneinl required, if nioitgage between client 
and fcolicitoi, 371-372. 

Mortgagee selling to hiinselt, and aftei wauls soiling as bene¬ 
ficial owner to anothei, effect of this,— 

(a ) As legaiils the selling mortgagee, 372. 

{b.) As legaids the puichasei fioin him, 372. 

Power of sale iindei Conveyancing Act (i88r), 372 
Comjiens.ition on tonqiulsoiy puicliase, 373 
(3 ) Remedy by distiess uiulei .ittoinment clause, 373 

Mortgagee may pursue .ill his lemedies concur 1 ently, 373 
If moitgagee foieclose fust, ami then sue on the covenant, he 
opens the foieclosuie, and moitgagoi may ledeem, 374 
So also it he leceive any lents subsequently to foieclosuie nist, and 
befoie the day foi icdtuiiption, 370, 374 
Foreclosuie ilecree, e\en when absolute, may be opened, 375. 
Moitg.igee will be lestiained fiom suing on coienant or bond if he 
ha\e not the est.ite in his powei, 374, 375 
Moitgige followed b}'sale, and second inoitguge by the puichasei, 
continuing liability of 01 iginal moitgagor, and his indemnity. 

The ccjuity of ledemption follows the limitations of the original 
est.ite, 375. 

Ry husVi.ind of his wife's estatt', 376 

The equity of redemption lesults to the wife, 376 
Unless ditfenmt intention manifested, 376 
Re-convevance should pursue the proviso foi ledemption, 37b 
Impuiy as to prioiities of, 362 

When the nioitgage is only of the sh.iro of one co-tenant, 598 
Inquiry as to, in case of paitition, 685 

MORTGAGE DEBTS— 

Assignment of, without a-.signing secuiity for same, 68, 

JJonaLio m>ntis cauhd of, 200 

MORTGA(JEES— 

When purchasers within the statute 27 Eh/, c 4, 74. 

Used to become entitled to equity of ledemption on death of mort¬ 
gagor intestate .and without heirs, 133 
Secus, now, 133 

Heir of, used to be tmstee for personal representative, 145. 

And 18 still so as to copyholds, 146 
Exccutoi or administrator of, now takes the moitgaged lands, 
146. 

Under Land Transfer Act, 1897, t }.6 
Rights of, not affected by general chaige of debts, 285. 

Rights of, not affected by Locke King's Acts, 307, 308. 

Marshalling as against, and in cases of, 319. 

Right of, to take, and effect of taking, posse.ssion, 348, 350. 
Back-rents, accountability for, 349, 3^0. 

Puisne, may purchase from first mortgagee, 372. 

How far trustees foi mortgagqfs, 371. 

(yosts of, general, 366, 367. 

Costs of, where mortgagee is mortgagor’s solicitor, t 6 o. 

Of undivided share, 685. 
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MORTGAGE, EQUIT VRLE- 

Of realty by deposit of title-deeds, 377. 

Deposit of title-deeds, being an agieement executed^ not witliin the 
Statute of Frauds, 377 
Origin of the doctnne, 377. 

Deposit of receipt for purchase-money. eff<‘ct of, 378 
Kemcilies upon, either foreclosure 01 sale, 378. 

AVhether a written memorandum or not, 378 
Recovery of possession on foreclosuie, 37<y. 

When deposit of title-deeds ro\ti s turthei ulvances with interest, 380. 
Deposit for the puii»ose of prep aing a legal moitgage, 380 
Parol agreement to deposit de^*!-* for money advanced, 380. 

All title-deeds need not be deposited, 380-381 
Deposit of land ceitihcate, 378 
Or ot ofhco copy, 378, 

Eijuitable mortgagee patting with title deeds to mortgagor, 381. 

His jinouty to .i subsequent legal moitgagee, with notice, 381. 

Legal mortgagee postponed to eiiuitable moitgagee, if foiuier guilty 
of fiaud or gioss uegligenee, 381 
P>ut not if he hav» made horui fdt inquiry after the deeds, 381. 
Gross and wilful i - gligence tantamount to fiand, 381 
Absence of incpiirv after deeds presumptive evidence 01 fraud 381 

MORTGAGES OF PERSONALTY- 
Gitfeienccs Vx'tween, and pledges,— 

(a ) In tboir o\Mi natme, 382. 

{f/ ) As to lenicdies, 382. 

Ditfeiences between, ami mortgages of realty,- 

(a.) As to lemedies, 383 • 

(A ) As to tacking, 384. 

(c ) As to moitgagee’s application of sui])lus, 384. 

When tlie peisonal pioperty (being leveisionuiy) falls into possession, 

383 

See Hills of Salk , Plkpgk 
MORTGAGOR- 

Right of, to sue for lent even at law, 15. 343. 

Hoii or next of kin of, which entitled to surplus sale proceeds, 213-214. 
Not accountable for lents and profits, 343, 334 
Restrained fiom w.iste if security insutticient, 344 * 

Eviction of, by mortgagee, 344. 

Lea.ses by, how far valid foimerly and now, 344, 345 
Receiver of mortgagee is agent of mortgagor, 346 
Effect of bis redemption action not being puosecuted, 3^8. 

May purchase from moitgagee, 372 

MORTMAIN. 112. 

MORTMAIN AND CHARITABLE USES ACT (1391). 124-125. 

MORTUUM VADIUxM, 333. 

MOTHER— • 

Her light to be guardian, 471. 

Her right, even in exclusion of husband, under speoir^ circumstances, 
475 - 
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MOTIVE- 

Of legacy, effect of, in questions of satisfaction, 259 
Effect of mistaken, in gift of legacy, 516. 

Effect of mistaken, in revocation of legacy, 517. 

MUNICIPAL CORPORATION— 

Stock of, as investmont for tiust funds, 177 
Stock of, whethei a real security, 178, 17Q 

MUTUAL ACCOUNTS, 590 
MUTUAL CONFIDENCE, 581 
MUTUAL CONTRACTS, 612 

MUTUAL CREDIT— 

Set-off, m ecjuity, on giound of, 506. 

Set-off, undei Bankiuptcy Act (1883), 291 

Set-off, also m adnunistiation i>f insolvent estates, 20 r, 599. 

Set-off, in uinding-up of conipany, f/nafr<\ 590 
Tacking of bond, through. 361 

MUTUAL DEALIN(;S, 291, 361, S96, 599 
MUTUAL DEBTS, ^96 

MUTUAL MISTAKE 

Remedy in case of, 510 

MUTUALITY OF REMEDY, 612 

NAME, USE OF— 

By purchasers of a business, ^85 
Fiaudulent, by iival tiadeis, 673-674 

NATURAL EQUITY— 

Cannot alwais be cnfoiced in couits. 1 

NATURAL JUSTK.'E, i 

NATIONAL DEBT CONVERSION ACTS 

Stocks undei, anthorise«l as investment foi tiust funds, 176. 

NECESSARIES— 

LiaVnlity of infants for, ^32, 0^5 
Liability of lunatics foi, !;30, :;33, 

NE EXEAT REONO- 

Writ of, to prevent a iierson leaving the lealm. 712 
Granted m private cases with caution, 713. 

Only in cases of equitable <Rbts, as a general rule, 713. 

Also, where alimony decreed, and husband intends to leave the 
jurisdiction, 713. 

Or where there is an admitted balance, but plaintiff claims a larger 
sum, 713. 

The debt must be certain in its natuie, 713 

Writ issues summarily, under the Absconding Debtors Act (1870), 714. 
Also, under Bankruptcy Act {1883), 714. 

When, under Debtors Act (1869), 714 
Judicature Acts, effect of, 7J4. 

NEGATIVE COVENANTS— 

Enforced by injunction, 651, 653. 

Except in the case of infants, 655. 



NEGATIVE COVENANTS - {r .ntniuol). 

And enfoiced »*v»'n in tliPii case, if contained in .i contract for 
nece8»aiie‘t, O55 

Enforced although implied only, but not it.ulily implied, 6;5 
May resuli fiom statute. b;7 
NEGATIVES, 655 v. 

NEtiLKCT OF BT'SINESS 

Wilful and peimanent, elfe< t of, 

NEGLIGENCE 

Vif/ilantibii'i non (lorhin ntibu^ .jopntif * gvhrenit 40 
Gloss, disentitles j)h'inti(l to .tli* r, .ind often postpones luin to 
otliers, 21 139, ^^03, 3^51 
Liability of tiustees fur, 1^5, 156 

Effect of, ]»y nioitgagee, on his own piioiitt, 363, 3 <^t 
S ome positi\e act of lefpmed, 21, 364, 381 
Wilful, 381 

Solii itor s liabilit\ foi, 3' 

Not disco\Cling niv -.ne inortjiago, 363 

Baiting with diof.Is b«foi** ciietpie is cashed, 3CJ. 

Undei the Statuies of Lunit.ttion**. 20 

NEGOTIABLE INSTRT'MENT, 137. 4^7 

NEtJOriATlONs 

Not amounting to a contj »ct, 033. 

NEWSPABEKS, ('OBYIIIGHT IN, 671 
NEXT OF KIN— 

Rights of, wheic trust of personal estate fails, 133-134 
NO CONTRACT— 

A good defence to specitic peifoimance. 633 

NO JOlNT-ES'rATE- 

Effect, in case of bankiuptcy of paitneis, 584, 

NOMINAL DEBENTURES. 177, 170 

NON-ACTIONABLE CLAIMS - 

Are not the subject of a set-ofl, 600 

NON COMBOS MENTIS. 483 ct set/., 530. 

NON-CONTENTIOUS BUSINESS, 160, 543. 

NON-DISC LOSURK - 

By paities to compromise, 509. 

By persons effecting insuiaiice'^, 525 
By directors, of contiacts, 528 
By creditois, obtaining smeties, 5 ,6. 

By vendors, of lestrictive covenants, 635-636. 

NON EST FACTUM— 

Allegation of, how guarded against, no, in 

NON-EXISTING BKOBEKTY— * 

Assignment of, 85. 

NON-NEGOTIABLK'^NSTRUMENT, 137, 497 - 498 . 
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NON QUOD DICTUM— 

jSVf/ (luod factum, inajncttndum cst, 42. 

NOTICE— 

Effect of, generally, 2 q 

Makes purchaser a trustee to extent of prior elann, of which he has 
irotrce, 29. 

If express, may supply want of xegistration, 29-30 

liut not now as regards lands in Yoikshut , 30. 

Except in cases of actual fiaud, 30 
i.c , of “great moral hlarrns’ 31 

Case of puichast r with notice, where his vendor hought without, 31 
Case of sub-j)uichaser withoutri<ffi( 0, wJiei «• his vendorhought with, 

Of voluntary settlement, subsc<iuent pin chaser use»l not to lie 
iffected by, 

St ( ns, now, 32 

May be actual or constructive, 32 

Usually no difference in then effects, 32 
Wliat is actual notice, 32 
Constiuctivo notice, 32 
Coiisti active notice of three kinds - 

r Where actual notice of a fact, which v\ould have led to notice 
of other facts, 35 

2 Where in<iuiry purposely avoided to • s^ape, 3; 

]\Iere want of eautioii not coiistiuetivt, v, 

Illustrations of, ^3-34 

3, Notu e to agent is notice to piiricii)al, 30 

Must have been given in the s.nrie tr ins.iction, ,7, 

And must have been material thereto, 37 
30 To solicitor for moitgigee, 3b n 

To trustee wlio siibsenuentlv retires, 30 a. 

'^I’o one of two triisti es, ^6 n 
To active {»at trier, 36 
Of teriris of lease, 33 
Of occupation or tenancy, effect of, 35 
Of covenant affecting the land, effect of, 633, 636, 6>2. 

Effect of, under Oonveyaming Act (18B2), 37-38 

Not regarded in commercial rlealings, 31 

Not required to complete a voluntaiy assignment, 6=;. 

Except as against third parties, H9 
Required to ci-rnplcte assignment of cliosc in action, 89 
Even in the case of the trustee m bankruptcy, 89 
Effect where notice cannot be given, 90 
Duty of trustees and executors to give, 173 
Priority acquired by, 89, 90, 173 
When required to make time of the essence, 630, ^131 
When required before exercising power of sale in mortgage, 371 

NOTICE, PURCHASER FOR VALUABLE CONSIDERATION 
WITHOUT— 

Defence of purchase for valuable consideration without notice, 23 
When purchaser obtains legal estate at time of purchase, 23 
When purchaser gets in Icgu]^estate subsequently, 24 
When purchaser has best right to call for legal estate, 24. 

Defence used to be good when plaintiff having legal estate applied to 
auxiliary jurisdiction, 24-26, 
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WITHOUT— {* ’nUinueU) 

-Sccuif, hiiiMj till* tusioii of law and equiU , 2O, 01^7 
Herns, wli<‘rt C'lianc< 1 v c«*iicunt.iit juii^dictioii, 26 
Wbeie legal estatf outstamiing, incumbianccrs take in older of tune 
27. 

WlicMe plaintiff has a ineie equity, the com t will not inteifeie, 28 
Purclniser with notice cannot jiiotect himself b> gi tting i i leg.il 
estate fioni exnrcss trustee i '), 187, 356 
NOTICE TO COMPEE'l'E - 

Making time ot esseno" ot con'i.ie* '‘yO, 031 
NOTK’E TO REDEEM - 
Nei^essity (jf giving, jio 
Interest p.i}able on waiNci of, 340 
NOTICE TO THE VT— 

(Jiven undei Lands ClaU‘-es Consolidation Act, 214, 637. 

AVlien it hecolm s ' ^ontiact, 214. 

"Wlicn it eliects a con\eision of land into money, 214 
When }iOssc<siou may be taken undei, 637 
NOTKR'IS, TEADL, '6> 

NO 'ITTLE— 

A good defence to ocihc pcifoimancL 634 
NOT SO I'OUND, 4^'9-49 o 
NOVATION, s'V. 

NO WKONO WITHOUr A REMllDY IN EQUITY-- 
Meaning of this maxim, 

Its limits, 16 

NUISANCE 

Public, abated by imlntnunt, and sometimes also by injunction on 
an iiitoimation filed, 660 
Wheie it causes speci vl damage, 660. 

Injunction, in case of piu.itc*, 0t>o 
Unless legalised by statute, 600 
Oi IS purelv tcm]»oiaiv, 060 
AVherc continuing. 652, 077 
When recuiieut, 663 
Abatement ot, by .let of part\, 601 

Couit will not Intelfeio wheie damages a sufficient remedy, 661 
Eoi example, foi a .sinqile tiesjiass, 6or. 

But will wheie damage m iiiepaiable. 002. 

Also wheie claim of light, boi, 002. 

Ancient lights, (>62. 

Air, t)62. 

Right to lateral suppoit of soil, 663. 

In case of pollution of stiearns, 063. 

Against fuither pollution, 663. 

Against co-pollutois, 663. 

In case of libels, Ac., 665. 

By Local Boaids, 664, 605 ^ 

OBJECTIONS TO TITLE— 

Witlidiawal of, 639. 

Decision of couit upon, 639. 



INDEX. 


814 

OBLIGXTION to disclose, 509, 511, 635. 

OCCUPATION RENT- 

When payable by moitgagor in possession, 346. 

Upon a partition between co-tenants, 59H, 085 
Moitgagee of shsie not affected by, 685 

OCfT'PYING TENANCY 
Notice of, effect of, 35. 

Iigunction in case of, 604 

OFFER AND ACCEPTANCE, 013, 018, 033 

OFFICE COPY LEASE— 

Of registeied lan<l, deposit of, ^78 

OLD FAMILY JEWFLS, ^48. 

ONCE A MORTtJAOE AIAYAY^S A MORTGAGE, 332 
ONE-MAN COMPANY, 5^9 
ONEROUS AM) RENKFICIAL, 234 

OPEN CLAUSES— 

In agiecineiits, how settled, 637. 

OPENING ACCOUNTS- 

Distinguished fioin suichaigiiig and falsifying, iw2, 103, =^92, 593 
OPENING FORECLOSURE, 375 
OPTION— 

When mistake in document, 514 

lietween rectihcation and iesci''Sion, 515, 523. 

Of conversion, 211, 212 
Of puichase, 214, 215 

In the case of a partnei’s share, 580. 

Of re-purchase, 332, 333 

To pay purchase-money or to go out (jf possession, 637 
Of puicha.ser to zesemd, or to have specific peiformunce with abate¬ 
ment, 639, 640. 

OPTION TO CONVERT, 211, 212 

OPTION TO PAY INTO COURT— 

Or to go out of possession, 637 

OPTION TO PURCHASE— 

Conversion depending upon, 214. 

(ft ) Option previous to will, 215. 

(i ) General devise, who entitled to moneys, 215. 

(2 ) Specihc devise, who entitled to moneys, 215. 

(6.) Option subsequent to will, 216. 

(i ) Geuei.d devise, who entitled to moneys, 216. 

{2.) Specific devise, who entitled to moneys, 216. 

When option and specific devise contemporaneous, 216. 

Piinciple explaining all these conversions, 216. 

Applicable also lu case of intestacy, 216. 

Conversion in case of sale with right of re-purchase, 333. 

Option, exercise of, to save forfeiture, 405, 406. 

When contained in partnership agieement, 575 
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OPTION TO RE-rURCHA«E— 

Conveyance with, 332 

Distinguished fioni mortgage, 333 

ORAL— 

Declaration of trust, 52, t;3. 

Evidence,— 

In proof of secret trust, 103 

In jiroof of resulting trust, 127 

In disproof of advancement, ijo 

In proof of satisfaction, 217-272 

In proof of accident, mistakr*, 01 ti.tud, 512 

E.g , in settlement aftei marriage not agieeing with articles, 514 
Also, in contracts for puichases and leases of laud'*, O26 

ORDER AND DISPOSITION 
Of bankrupt, 78. 

ORDER OF DISCHARGE, 290 

ORDER OF THE COURT— 

Convei-sion by, befoie a..tual sale, 220 

ORDER TO SIGN JUDfiMENT-- 

Does not create a judgment debt, 276 

ORIGINATING SUMMONS, 277 
ORNAMENTAL TIMBER, 658 
ORPHANAGE— 

When a charity, and when not, 113. 

OSTENSIBLE PARTNERSHIPS, 585 
OUTGOINGS. 638 

OUTSIDE CREDITORS, 580, 584, 585. 

OUTSTANDING LEGAL ESTATE - 

Getting in, 24. 

lietween two equitable lights, 27 
By voluntary act, 186, 187. 

No recoilvei Sion by opeiutiou of law, 231 

OUTSTANDING PERSONAL ESTATE— 

Duty of tiustees and executors to get in, 173. 

OVER-RIDING TRUST OR POWER- 
A hindrance to paitition, 681. 

OXFORD— 

School of law at, .^-5. 

OYER, 495. 

PACKER— 

Hifl lien, 391. 

PAID OR GRATUITOUS— 

Trustees may be, 160, 161. 

No diffeionce as to liability, 162. > 

PARAPHERNALIA— 

Nature of, 448. 

Old family jewels are not, 448. 
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rAKArHEKNALlA~(roj»«tHM<’rf). 

When pust-uuptiftl gifts fiom husband aie, 448. 

Gifts from stranger uie not, 449. 

Wife cannot dispose of, during husband's life, 449 
Husband cannot dispose of, by will, 449 
Aie subject to husband’s debts, 449 

When liable for debts in administration action, 321, 449 
AN idow’s claim to, piefeiied to general legacies, 301, 321, P19. 

Widow 18 entitled to ledeniption of, out of iieisonal estate of deceased 
husband, 450. 

PARENT AND CHILD, 471 
PARI PASSU, 291. 

PAROCHIAL KATES, 291 

PAROL AGRh:EMENT- 

To give a moitgage of lands, void, 379 

Unless accompanied with a deposit of title-deeds, 379. 

PAROL EVIDENCE— 

Admissible to piove seciet trust, 103 

Admissible in favour ot lesultmg trust, to show actual puichasei, 127. 

Or to rebut picsumption of advancement, 130 
Inadmissible, dehors the will, to raise question of election, 245, 246 
Incases of satisfaction, when and when not admissible, 271-272 
Admissible to prove accident, fraud, 01 mistake, 512 

in marriage settlement, when same is not in confoimity 
with ai tides, 514. 

Also, in contincts for purchase 01 lease, 620, 

Admissible to piove that apparent principal is suiety only, sb3, 564. 

PAROL VARIATION— 

Of written contiacts, eilect of, 625-626. 

When subseiiueut to contract, 627 

PART ENJOYMENT— 

By infant, effect of, 534 

PARTIAL PERFORMANCE- 
With abatement, 628-639 
When not compelled, 629, 630. 

PARTICEPS CRIMINiy, 539 
PARTICEIPS FRAUDIS, 190, 191, 539, 703, 705 
PARTICULAR ASSIGNEE, 4 S:j- 456 
PARTICULARS OF BREACHFIS, 668 
PAR riCULARS OF OBJECTIONS, 668. 

PARTITION— 

Origin of equitable jurisdiction in, 680. 

Writ of partition at law inadequate, 680. 

Flventually abolished, 681. 

The right to a partition remained, 681. 

Cases in which partition will }fe directed or not, 681. 

When party in possession, 618. 

Whether for freehold or leasehold interest, 681. 

Not where party is only remainderman or reversioner, 681. 

Not where an over-riding power or trust, 68i. 
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PARTITION-(ro/»<mMcc/) 

Not where the title is really in dispute, 682 
Net where the titles have no ooinmon root, 682. 

Properties of which a partition may be decreed, 682. 

Provisions of Trustee Acts (1850, 1893), and of Lunacy Act, 1890,. 

where persons interested are under disability, 682, 683. 
Provisions of Partition Act (1868), in the like case, 683, 

How made, formerly and at present, 683. 

Difficulties, where property small, of carrying into effecr, 683 

Now remedied by sale under Partition Acts (1868 and 1876), 683.^ 
Sale in lieu of paitition, how ?iiid when directed, 683, 684. 

Judgment for partition, foim of, and how ma le, 684. 

Sale, moile of effectuating. 685. 

Costs of suit for. 686. 

Lien for outlays, in case of, 687 

PARTITION ACT— 

Reconversion under, 230. 

PARTNERS, 571. 

PARTNERSHIP 

Equity has a practically exclusive juiisdiction, 571. 

Pnnciples of equity adopted by Partnership Act (1890), 571. 
Enforces specific performance of agreement to enter into, for 
definite time, where acts of part-performance, 572. 
Injunction against omission of name of one of partners, 572. 
Injunction against carrying on another busine<is, 572. 

Being a rival business, 573. 

Injunction against destruction of partnership property or exclusion 
of partner, 573. 

Courts of equity will not decree specihc performance of articles of, 
where remedy at law is entirely adequate, 573. 

Stay of proceedings where agreement to refer, 573. 

When and when not, and subject to what ternn., 574. 
Constitution of partnership, and shares of profit and loss therein, 574, 
57 S* 

Distinguished from part-ownership, 575. 

Continuance of, after term expired, 575. 

Option of purchase may continue, 575. 

Dissolution of partnership, modes of,— 

(i.) By operation of law, 575. 

(2.) By agreement of parties, 576. 

Court will compel specific performance of this, 576. 
Partnership at will may be dissolved at any moment, 576. 
Injunction, if irreparable damage, 576, 

Injunction, if partner not acting bondjide, 577 
Dissolution by event provided for, 576. 

Partnership continuing after term agreed on, isj'partnership 
at will, on old terms, 575. 

(3.) By decree of court, 577. 

Wherever just and equitable, 577. 

Where induced by fraui!]| 577. 

Gross misconduct and breach of trust, 577. 

Continual breaches of contract, 577. 

Wilful and permanent neglect of business, 578. 

3 F 
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PARTNEKSHIP— 

Mere disagreement or incompatibility of temper not a ground 
for dissolution, 578. 

Unless it be sucli as to make it impossible to carry on 
the business, 578. 

Insanity of partner whose skill is indispensable, 578. 

Insane partner, restrained from interfering, 579. 

(4.) By a\\ard of aibitrator, 574 
Share in, a light to mone%, 57^ 

Account on dissolution, 579. 

Or where theie is a case for dissolution, 579 
Receiver on dissolution, 579. 

Return of jiropoition of jireinium, 579 
Dissolution, teims of, as to payment of debts, Ac , 580 
And as to <hstril)ution of suiplus assets, 580 
Dissolution, costs of, 580 

Partner makintr atlvaiitage out of paitnership accountable to other 
partneis, 581. 

Where no profits, no remuneration, 581 

Representatives of deceased partner entitled to an account, but have 
no hen on partnership estate, 581, 582. 

Suiviving i>artners may validly moitgage, 582. 

In equity, land foiniing an asset of, is money, 582 
Personal representative takes, 583. 

Subject to probate duty or account duty, and now to estate 
duty, 583. 

Immaterial whether land acquired by purchase or devise, “if 
involved in " the business, 583. 

Creditors may, on decease of one partner, go against survivors, or 
against the estate of deceased, 583. 

Separate creditois jnud out of sepaiate estate before partnership 
creditors, 584. 

Partnership cieditors paid out of partnership fund before separate 
Cl editors, 585 

Effect of joint cieditor bringing action for administration of separate 
estate, 297, 584. 

When, and wlien not, separate debt may be set off against a joint 
credit, 584 

Position of executors of deceased paitner, being creditor of firm, 585. 
The goodwill is an asset of the film, 585 

Not being a meiely personal goodwill, 585. 

When it should bo expressly assigned, 585. 

And why, 585. 

Goodwill, survival of, on expiration of partnership terra, 586. 

And upon death of partner, 586. 

Two firms having a common partnei could not sue each other at law, 
but might 111 equity, 586. 

At law one party could not sue his co-partner in a partneiship trans¬ 
action—he miglit in equity, 587. 

Law and equity now alike, 586-587. 

Administration of estate of deceased partner, 297, 584. 

PARTNERSHIP ACT, 1890— * 

Notice to one partner, effect of, 36, 

Joint-purchaser, 40. 
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PARTNERSHIP \(^T-{cmUinued). 

Codifies tlie whole law of paituership, 571 
References to, 36, 40, 136, 571 et seq. 

PARTNERSHIP PROPERTY. 579. 

PART-OWNERS I i IP- 

Distinguished from partnership, 575 

PART PAYMENT— 

Ry one of several creditors, effect of, 315 

PART-PERFORMANCE - 

Of contracts regarding land, wn.tt. is, and what is not, 620. 621 
Expenditure upon land, 621 
PoHsossioM of land, 620, 622. 

Purchase-money, payment of, 021. 

Mairiage, 622 
Effect of, 61Q 

PASSIVE TRUSTS. 52, 

PASSIVENESS IN EXECUTOR— 

Liability for loss arising from, 170, 171 

PAST MAINTENANCE— 

Of infant, 480 
Of lunatic, 489, 490. 

PATENTEE— 

May have account against infringer, 590 
PATKNTS- 

Ground of jurisdiction in equity regarding, 666. 

Jurisdiction m equity, wlien exeicised, 666. 

Jurisdiction not affected by the Act of 1883, 667 
When patent of veiy recent date, injunction not readily gianted to 
restrain alleged infiiiigenient, 667. 

When patent of old standing, injunction issues, 667 
Validity of, now determined b\ courts of equity, 667. 

Three courses adopted by equity on interlocutory applications to 
icstrain infringement of, 668 
What ]»laintiff must prove to obtain injunction, 668 
Particulars of objections, 668. 

Particulars of breaches, 668. 

Designs on same footing os, 669. 

Importation an infringement of, 669. 

PATENTS. DESIGNS, AND TRADE-MARKS ACTS, 667 

PAUPER HUSBAND, 444- 

PAY- 

Assignment of, 94, 329. 

PAY'MENT— 

What keeps alive right of mortgagee, 342. 

PAYMENT INTO COURT— 

Under Trustee Relief Act, 1847, 1^5. 

Umler 36 Geo. III. c. 52, s. 32, 195 n 
Now under Trustee Act, 1893, s. 42, 195. 

By Life Assurance Company, 195 n. 
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PAYMENT OUT OF COURT— 

Of trust fuuds paid in, 195, 196. 

On petition, or on summons, 195. 

Sometimes only on action instituted, 196. 

Of legacy given to infant paid in, 195 n. 

PAYMENTS, APPROPRIATION OF, 601. 

PAYMENTS OUT OF CAPITAL. 529 

PAYMENTS, RELIEF AGAINST— 

When made by accident, 501, 506. 

PEACE, BILLS OF, 701. 

PECUNIARY LEGACIES, 203. 

PENAL SUM— 

Usually double, 399. 

Rules for distinguishing between liquidated sum and, 401 
In Building Society mortgage, 347. 

PENALTIES— 

Equitable jurisdiction as regards, 399. 

Relief, where compensation can be made, 399. 

Import prohibition, 400. 

What are not penalties, but alternative payments, 400. 

Rules as to distinguishing between, and liquidated damages, 401 

PENDENTE LITE— 

Purchase of interest, considered as maintenance or champerty, when 
and when not, 95, 96. 

PENSIONS- 

Assignment of. contrary to public policy, 94. 

PEPPERCORN RENT, 178. 

PERFECT AND IMPERFECT, 60, 61. 

PERFORMANCE- 

Equity imputes an intention to fulfil an obligation. 230. 

1. Covenant to purchase land, and land is purchased, 250, 251. 

The thing given must be of the same kind, 252 
Consent of trustees not essential, 253 
Covenant may be executed in part, 252 

Covenant to settle does not create a hen on lands purchased, 
252. 

Sectbs, as regards specific lands covenanted to be settled, 
252. 

Covenants to settle after-acquired property, construction of, 
253 - 

Right of cestui que trust to follow trust fund, distinguished 
from performance, 253. 

2. Covenant to pay or leave by will, and share under the Statutes 

of Distribution, 253. 

(a.) When husband’s death occurs at or before time when the 
obligation accrues, distributive share is a performance, 254. 
Whether intestao5 immediate or resulting, 254. 

(6.) Where husband's death occurs after obligation accrues, 
distributive share is not a performance, 255. 

Distinguished from satisfaction, 256. 
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PERMISSIVE WASTE, 659. 

PERPETUATE TESTIMONY, BILL TO, 697 

PERPETUITIES, RULE OF— 

Applicable to restraints on anticipation, 4*2-423. 

Charities not within, 119. 

Meaning what? 119. 

PERSONAL CHATTELS- 

Conti acts regarding, when specifically performed, 613. 

Contracts regarding, when not specifically performed, 614-615 

PERSONAL DECREE— 

None against a married woman, 420-421, 439. 

Save for ante-nuptial debts, 430 , or for trade debts, 439, 

Or (sometimes) for rates, 439-440. 

PERSONAL EARNINGS. 433. 435- 

PERSONAL ESTATE— 

Judgment for administration of, 296. 

Judgment in case of deceased paitner, 297. 

PERSONAL GOODWILL, 585. 

PERSONAL JUDGMENT— 

In foreclosure, 368-369. 

None, against transferee of moitgage, 369. 

PERSONAL REPRESENTATIVES— 

When entitled undei the doctrine of conversion, 222-224. 

When entitled under the doctrine of reconversion, 229. 

Always entitled to partnership lands, 579. 

Now (under Land Tiansfer Act, 1897) trustees for beneficnd devisees, 
or for heir-at-law, 146. 

PERSONAL SECURITY— 

Realisation of moneys outstanding on, 173 
Continuing loan on, 174. 

Express power to invest on, 173, 174. 

PERSONAL SKILL— 

Contract requiring, 609, 610. 

PERSONALTY— 

Parol declaration of trust of, binds, 52-53. 

When donor assigns bis equitable interest in, 67. 

An imperfect transfer of, not aided m favour of a volunteer, 61. 

An imperfect transfer of, aided in favour of a purchaser, 61. 

When realty is regarded as, 211. 

Mortgages and pledges of, 382. 

In reversion, alienation of, by married women, 458-459. 

PERSONAM, IN, 43. 645. 

PER TESTES— 

Proof of will, 708, 

PEW-RENTS. 328. 

PHILANTHROPIC PURPOSES- 
Not charitable, 1x6. 
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PHOTOGRAPHS- 

Copyright in, 671-672. 

Injunction against unfair use of negatives, 655 n 
PHYSICIANS— 

Fiduciary character of, 541. 

PIN-MONEY— 

Nature and object of, 447 

Differs from separ.ite estate in some resjjects, but resembles it in 
others, 447. 

Wife can claim only one year’s arrears, 447. 

Unless husband has piomised to pay in full, 448. 

Where husband has provided appaiel, a satisfaction of, 448 
Wife’s executors cannot claim an} aireal's of, 448 

PIRACY OF COPYRIGHT— 

Injunction against, 669-670. 

Injunction against glowing piracy, 670-671 

PLAYING FAST AND LOOSE, 639. 

PLEDGE- 

Diffeienco between, and moitgage of personalty,— 

{a ) In nature, 382. 

(b.) As to remedies, 382 
Pledgor, his right of redemption, 382 
Pledgee, his right to sell, 382 
Pledgee, his light of transfei, 384. 

Covers future advances, 384. 

Tacking in cases of, 384. 

Differences between, and mortgage of realty, 382 

POLICY OF ASSURANCE— 

Assignable in ecjuity, 85. 

Assignable now at law also, 86, 87 
Parent’s insurance on child’s life, 127. 

When person paying piemiuins has lien on, and when he has not, 

144-145 

This light 18 not in the nature of salvage, 145 
Under Man led Women’s Pioperty Acts, 444-445 
Trusts of, 444. 

Effect of failure of trusts of, 445 
Frauds in connection with, 525. 

Wife's felony, effect of, on, 445. 

POLICY OF THE LAW— 

Agreements in fraud of, void, 95 
Publication of private letters, 672. 

POLLUTION— 

Of streams, restrained by injunction, 663. 

Increase of, likewise restrained, 663. 

At suit of riparian owner, not of strangei, 663. 

Against co-pollutors, in one and the same action, 663. 

POOR RATES, 275. *■ 

PORTIONS— 

Leaning against double, 264 
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PORTRAIT— 

May be a good trade-nirtik, 67 
POSITIVE ACT— 

Of carelessnesH, will postpone fiut mortgagee, 21, 362, 381, 
POSSESSION— 

Reduction into, of choses in action, what is, and wli it is not, 461-462. 
Reduction into, of choses in action, a duty of trustees, 173 
Of mortgagor, quality of, 31J 
Right of nioitgagce to, 3^5 

Taking of, by moitgagee, 'a hat 1“, .md what is not, 349 
Subsequent giving up of, 349 
Recovery of, after foreclosure, 378 
Cnder hill of sale, 388. 

Time for taking, 388. 

Effect of taking immediately, 388 
When it 18 part-pei foniiaiice, and when not, 620-621. 

Continuing, hy tenant as purchase], 620-621 
Effect of giving, under contiact of sale, 637. 

When usually *aicen under such contract, 637 

POSSESSION AND PROPERTY, 382 
POSSIBILITIES- 

Coupled with interest in real estate may be assigned at law, 87 
In personalty, assignable 111 bquity, 87. 

POST-NUPTIAL SETTLEMENTS, 76, 388, 514, 622-623 

POST-NUPITAL WRITTEN AGREEMENT - 

In pursuance of oral ante-nuptial agreement, 76, 388, 514, 622-623. 

POST-OBIT BOND— 

When lelieved against, 548. 

POWER OF APPOINTMENT, 4^t 
POWER OF ATTORNEY— 

To receive money witli diiectiou to pay to cteditoi, not an equitable 
assignment, 88 

POWER OF SALE— 

Imjdied, when a chaige of debts, 109 
In case of mortgages,— 

(a ) By executors, 182-183 
(6 ) In other cases,— 

(i.) By couit, in foieclosuie action, 370. 

(2 ) Under express powei in inoitgage deed. 370-371. 

When power not exercisable by transferee, 109 
{3 ) Implied by Convex anciiig Act (1881), 372. 

In cases of pledges and moitgages of personalt>, 382 
Determination of, on vesting of fee-simple, 108. 

Determination of, on expiration of twenty ye.ns, 108. 

Except as to leasehohR, 108. 

V ested 111 lunatic, 490 • 

Whether express or statutoiy, 490. 

POWER OR TRUST- 

In case of conversion, distinguished, 212 
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POWER TO APPOINT, 414. 

POWER TO BORROW— 

In the 0.086 of trading companies, 329, 330. 

Limit to exercise of, 330. 

POWER TO LEASE— 

Vested in lunatic, 490. 

POWERS— 

Election in case of appointments under, 236. 

Defective execution of, when aided, 499. 

In favour of purchasers, 499. 

In favour of mortgagees, 499 
In favour of creditors, 500. 

In favour of wives, 500. 

In favour of children, 500. 

In favour of chanties, 500. 

Execution of, must always be bondjide for the end designed, 552. 
Secret agreement in fraud of object void, 553. 

So appointment hy father to sickly infant, 553. 

Release of power, effect of, S 53 -SS 4 * 

Doctrine of illusory appointments abolished by i Will. IV. c. 46, 

554. 

Under Powers Amendment Act (1874), 554. 

POWERS IN NATURE OF TRUSTS— 

Court comjiels their execution, although wholly unexecuted, 103-104, 
SOI. 

General intention in favour of a class, carried out if particular inten¬ 
tion fail, 103. 

Such powers in effect trusts, subject to power of selection, 104. 
When court selects, the shares g^ven are equal, 104-105. 

PRECATORY WORDS— 

No trust if theie is a discretion, 98, 99. 

Recommendation must be imperative, 98 

The court leans against construing precatory words as imperative, 100, 
PRE-EMPTION— 

Right of, in mortgagee, 332. 

Purchase of lands, under, 142. 

PREFERENCE BY EXECUTOR— 

Of creditors of any degree, 277. 

Of creditors, how prevented, 277-278. 

PREFERENCE FROM LEGAL ESTATE, 22, 355. 

PREFERENCE STOCK, 177. 

PREFERENTIAL PAYMENTS— 

In bankruptcy, 291. 

In insolvent administrations, 293, 

In winding up, 293. 

Even against debenture holders, semble, 293, 358. 

PREMIUMS— 

On policy of assurance, lien for, ^45. 

On advance of money, treated as portion of principal money lent, 

347-348. 

On apprenticeships, if lost, relieved against, 291, 502. 

In case of partnerships, 579. 
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PREPAID SHARES, 529. 

PREROGATIVE OF CROWN— 

As regards escheated lands, 133. 

As regards bona vacantiay 133. 

As regards debts in bankiuptcy. 275, 292. 

As regards idiots and lunatics, 483 

PRESCRIPTIVE RIGHT— 

To support, 663. 

To vibrate. 661. 

PRESUMPTION, 128, 261 

‘ PRETENDED TITLE”— 

Buying of, 95 

PRICE OF REDEMPTION, 337. 

PRIMARY LIABILITY— 

Of personal estate, for payment of debts, 301. 

Of personal estate, unless exonerated, 304 
Of personal estate, what is an exoneration generally, 302 
Of pei'sonal estate, what is an exoneration in the case of mortgage 
debts, 303. 

Before Locke King's Act, 303 
Since Locke King’s Act, 305. 

PRINCIPAL— 

Notice to agent is notice to, when, 36, 37. 

Mandate from, to agent, not communicated to a third person, does 
not create a trust, 88. 

Agent cannot make profit at expense of liis, 163, 545. 

Good faith essential in dealings between, and agent, 545. 

Bill for an account by, against his agent, 589, 590 
Bound by misrepresentations of agent, 624. 

Agent can have interpleader against his, when, 691 

PRINCIPAL ADMINISTRATION, 294. 

PRINCIPAL MONEYS— 

And interest and costs, in case of mortgages, 335, 337. 

When premiums are, 347, 348. 

When bonus or accretion is, 208, 209. 

PRINCIPLE- 
Of a statute, 4. 

Of a decided case, 4. 

Of equity generally, 14. 

PRIOR CONTRACT- 
Notice of, eflfect of, 29. 

When defence to specific performance, 632. 

PRIOR PUBLICATION, 668, 669. 

PRIORITIES, ACTIONS TO ESTABLISH- 
Occasions for, 362. 

Costs off 362. • 

PRIORITY— 

Of title, according to time. 20, 27. 

Of legacy to widow in lieu of dower, 205. 
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PRIOKITY—(co/i < t HMfrf) 

Of legacy to creditoi, 205 

Of legacy generally, uheii and when not, 204, 20s- 
Of mortgage, 362. 

Of registration in Yorksliiie Registiy, 28, 30, 361. 

Of debts, in administiation of assets, 275, 276 
Of liability of assets intet .sr, 301. 

PRIORITY OF CROWN. 275, 277 

PRIV^ATE COMPANY— 

Sale of undei taking of, 

PRIVITY, 588 

PRIVY COUNCIL— 

Appeals in Lunacy to, 485. 

PROBATK DIVISION— 

Juiisdiction of, 473, 707- 
Ai>pointrnent of guaidian b\ , 473. 

Pi oof of will in, 707, JO) 

PRORATE DUTY— 

Payable on donatio mortis caxisit, 200 

Payable on money diiected to be tuinetl into land, 417 
Payable in resj^tect of partneisbip latnls, 583. 

PRODUCTION OF TITLE-DEEDS - 
By moitg.igee, 352 

I’ROFERT AND OYER, 403 

PROFESSIONAL SERVICE> - 
By trustee, 159, 160 

PROFIT COSTS - 

Of solicitoi-tiustee, 160 
Of solicitor-mortgagee, 160 
Limit of, by statute, 161 

PROFITS, 162. 

PROFITS AND LOSSES. 185 

PROFITS OR DAMAGES- 

Election between, in patent actions, 590 

PROHIBITION, 642. 

PROMISE TO PAY, 282. 

PROMISE UPON HONOUR - 
Not binding, 623. 

PROMISSORY NOTE- 

Veiidor's lien not lost by taking, 137, 138. 

Donatio mortis causd of, 200 
Married woman bound by, 416. 

Relief against acciilental loss of, 497, 498. 

PROMOTERS— ^ 

Are trustees, 163. 

PROOF, DOUBLE, 569, 570 
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PKOOF OF DEBTS— 

In Chaucery administiations, same rules as m Bankiuptcy, 288 
As regariis secured ami unsecured cr<*ditorH, 288-290 
Who are, and who aie not, secuied cieditors, 288. 

As regards wages of servants, &c., 29^3, 293. 

As regards valuation of contingent liabilities, 2(14 
As rogauls allowance of interest on debts, 294. 

As regards creditors subsequently coming in to prove, 294 
As regards the j)nncipal and the ancillaiy administrations, 294. 
As regards set-off where mutual eredit, 291, 203. 

Not as legards local rates 2( ^ 

Not ns regards avoidance of executions, 293. 

Oi of voluntary settlements. 293. 

Nob as regaids reputed ownershqi, 203 
Not as regards proof by judgment ci editors, 292 
In Bankruptcy administrations, 290-291. 

In Bankruptcy, double pri»«»f, 569-570. 

PROOF OF WILLS- 

When m Piobate Division, 707, 709. 

What IS proof in common foini, ami effect of, 710 
What IS proof in solemn form, andi effect of, 710 
When in Chancery Division, 708, 711. 

When against heir, although no ejectment, 708-709 
Fraud in wills, when and wheie to be alleged, 711. 

PROPERTY AND P 08 SK 8 S 10 N, 382 

PROPERTY PRESERVED— 

Lien on, 393. 

PROPERTY RECOVERED— 

Lien on, 393. 

PROPRIETARY CLUBS, 665-666. 

PROPRIETARY LIABILITY— 

Of marned woman, under contract, 420-421, 439 

PRO RATA, 273. 

PROSPEC'TUS— 

Fraud in, by statute, 528. 

Fiaud in, apaib from statute, 529 

PRO TANTO, 252, 263. 

PROTECTION ORDER - 

Separate estate undei, 43 ‘^ 43 ** 

PUBLIC BODY— 

Injunction at suit of, 660. 

Injunction against, 664, 665. 

PUBLIC COMPANY— 

No sal© of undertaking of, 368. 

PUBLIC-HOUSE— • 

Puiohase of, with licences, 63V. 

PUBLIC OFFICERS— 

Assignment of salaries, 94. 
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PUBLIC POLICY, 94, 536. 

PUFF OF RIVAL TRADER, 551, 665. 

PUFFING AT AUCTIONS, 551. 

PUISNE INCUMBRANCERS- 
R«demption by, 336. 

Right of, to back-rents, 349, 350. 

May purchase from piior mortgagee selling, 353, 362. 

Right to foreclose mortgagor, 366-367. 

PUR AUTRE VIE— 

Estates, legal assets, 279 

PURCHASE-MONEY— 

Receipt for, effect of, under Conveyancing Act (1881), 107. 

Liability of purchaser to see to application of, 105. 

(a.) If purchase of personal propeity, puichaser exonerated, 105. 

(6.) If purchase of real property,— 

(aa ) Where charge of debts generally (with or without 
legacies also), purchaser exonerated, 106. 

(66.) Where charge of or trust foi specific debts or for legacies 
and annuities only, purchaser not exonerated, 106. 
Exemption of purchaser from all liability for, under Lord St. 
Leonards’ and Lord Cranwoith’s Acts, 106. 

And under Conveyancing Act (1881), 107. 

And under Settled Land Act (1882), 107. 

And now undei Trustee Act (1893), 107 
And for trust money, 109-110. 

Care must be used to ascertain the true vendor, 109. 

Desirability of having receipt for, indorsed, as well as acknowledged 
in body of deed, iio-iii. 

Lien for, 137. 

PURCHASEl^- 

Defence of purchase for valuable consideration without notice, 23. 
Where, obtains legal estate at time of purchase, 23. 

Where, gets in the legal estate subsequently, 24. 

Where, has best right to call for legal estate, 24 
Where plaintiff, having legal estate, applies to auxiliary jurisdiction 
of equity, defence used to be good, 24, 25. 

Secuty now, 26, 697. 

Rule inapplicable where Chancery had concurrent jurisdiction, 
as in bill for dower, 26. 

Or as to tithes, 26. 

Where legal estate is outstanding, incumbrancers take in order of 
time, 27. 

27 Eliz. c. 4, for protection of, 73. 

Voluntary settlement used to be void as against subsequent, 76. 
Secus, now, 77. 

Mortgagee is, but judgment creditoi is not, 74. 

For value from heir-at-law or devisee of voluntary donor, not within 
27 Eliz. c. 4, 74. ^ 

Nor one claiming under second voluntary conveyance, 74. 
Bond fidCf under 27 Eliz. c. 4, who is, 76-77. 

Liability of, to see to application of purchase-money, 105. 

Of personalty, exonerated, 105. 
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VVRGKA&EVi—{continued). 

Where trust of or charge on lands for payment of debts and legacies, 
exonerated from liability, 105. 

Trustees’ power of giving receipts to, under 22 & 23 Vict. c. 3<;, 106 
And under 23 k 24 Vict. o. 145, and 44 i 45 Vict. c. 41, 107 
And under Settled Land Act (1882), 107. 

And under Trustee Act (1893), 107. 

Lien of, for prematurely paid purchase-money, 140. 

Trustees and others in like capacity cannot in geneial be, from cestui 
que trust, 162-165. 

Mortgagee selling may not himself buy, 372. 

Position of sub-purchaser under him, 37^ 

Second mortgagee may buy from first mortgagee, 353, 372. 

Also, mortgagor himself may so buy, 372. 

Cannot protect himself by getting in the legal estate from an express 
trustee, 186-187, 356. 

Without notice, discovery against now, 26, 697. 

None, formerly, 25, 697. 

Accident not lelieved as against, 505 

PURCHASE, RELIEF FROM— 

In case of iiroperty, which is already the purchaser's own, 510. 

In case of an inteiest, which is already spent, 510, 

In case of a property, which is already non-existent, 510 

QUASI-FIDUCIARY RELATION- 
Between partners, 571 
Generally, 163, 540 

QUASI-PURCHASERS, 264. 

QUEEN ANNE’S BOUNTY— 

Charges of benefices in favour of, 328. 

QUIA TIMET, 559, 700. 

QUI PRIOR EST TEMPORE POTIOR EST JURE- 
Application of this maxim#and its limits, 20. 

True expression of the maxim, 21. 

Illustration of the maxim, 21. 

Some positive act of negligence required, 21, 22, 362, 381 
The maxim adopted by Conveyancing Act (1882), 22 

QUOTATIONS, BONA-FIDE, 670. 

QUO WARRANTO— 

Injunction in lieu of, 644. 

“RACING FINALS,” 669 

RAILWAY COMPANY— 

Injunction against, 657. 

RAILWAY SHARES— 

Contracts regarding, specifically perfoimed, 614 
RAILWAY STOCK— 

No donatio mortis causd of, 199 - 
RANGE OF INVESTMENTS, 174/78. 

RATES— 

Poor rates, priority of, in administration of assets, 275. 

Local rates, priority of, in Bankruptcy, 293. 
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KATES— {continued). 

Local rates, no piiority of, in Chancery, 292. 

Unless due in tespect of a subsequent occupation, 293. 
Distress for, notwithstanding bill of sale, 388. 

Liability of married woman for, 439. 

Authorised investment for trust funds, 177, 178. 
RATIFICATION— 

Of fiaud, 543, 549 
Of agent’s contract, 633, 034 

RATIO DECIDENDI, 3, 4 
RATIO LKGIS, 3, 4 
REAL ESTATE— 

Judgment foi admiinstratioii of, 298 
Manieil woman as trustee, 441. 

REAL ESTATE CHARGEIS A(^TS, 305. 

REALISATION — 

Of lien, 394. 

Of cli.iige, II. 

Byexecutois. 1S2, 183. 

Of moitgage, 370. 

REAL SECURITIES— 

What tlie phrase comi>nseH, 178 
When authorised as an investment, 178. 

Discretion to be used by trustees as to investing upon, 157 
RECEIPT— 

When not .1 lull of sale, 387 
RECEIPT-BOOKS OF BUILDING SOCIETY - 
Mortgage hy dejiosit of, 378. 

RECEIPT FOR PURCHASE-MONEY 
Mortgage hy deposit of, 378 
RECEIPT, STATUTORY - 
Endoised on moitgage, 350. 

RECEll*TS, BOWER OF GIVINti, los, ir>6. 

RECEIVER— 

Equitable execution, hy appointment of, 15, 289 

Effect of appointneiit of, in an administration action, 277-278. 

Effect of appointment of, for judgment creditor, 289 

Effect of order to pay income to, 462. 

Right of mortgagee to appoint, 34S-346. 

Only of the propeity comprised in the moitgage, 346-347. 
Of mortgagee, is mortgagor’s agent, 346 
Back-rents in his hands, 349. 

Usual remedy of debenture holder, 358, 368. 

On dissolution of partnership, 579. 

RECEIVER AND MANAGER— 

When entitled (like an executoi) to indemnity, 184. 

When not entitled to indemnity, 183-184. 

RECEIVERSHIP ORDER— * 

Flquitable relief by, 15, 289. 

Must (at least in Bankruptcy) be duly followed up, 289. 
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RECEIVING ORDER, 289. 

RECITAL— 

May imply a contract, 655. 

RECOGNISANCE, 275, 475, 477. 

RECONVERSION- 

I By act of parties, 226 
By absolute owner, 226. 

By owner of an uiuhvided share, 226, 

Of money to be turned into land, 220. 

Of land to be converted into mon#‘y, 227 
By remainderman, 2 ’7. 

By infants, 227. 

By lunatics, 227 
By man led women, 228 
Money into land, 228. 

Land into money, 228 

How election to take propci ty in actual state is shown, 229. 

By express direction, 229 
By imjdied direction fium conduct, 229 
As to land nao money, 229 
As to money into land, 229 
2. By opeiatum of law, 229. 

]Money at home ana no declaration le^^arding it, 229. 

Examples of money iicing at home and no such «leclaratioii, 229- 
230 

No leconveision, if any outstanding interest, 231 
Under provisions of Partiti<»n Act, 220 
Undei provisions of Lands Clauses Act, 220. 

In the case of infants dying under age, 227. 470, 477. 

None, in case of infants attaining age, 227, 477. 

None, m case of lunatics, 227, 488, 489. 

Unless the older of the court so provides, 489. 
RECONVEYANCE— 

On ledemption of mortgaged premises, 339. 

No right of tiansfer, qucrt/^ unless right to a, 329. 

RECOUPMENT— 

Remedy of trustees for, 171. 

Remedy of surety for, 560 

RECOVERY BACK— 

Of money paid, hy infant, 534. 

When not recoverable back, 534. 

Of money paid in fiaud of ci editors, 551. 

RECTIFICATION OF CONTRACT— 

Equity compels, on ground of mistake, 514 
Also, on ground of fraud, 523. 

When available, in lieu of rescission, 515, 523. 

Mistake maybe implied from nature of transaction, 513. 

Settlement may be rectified in conformity with maniage articles, 
when, 514*515. 

Parol evidence of mistake, 512. • 

Rectification of disentailing deeds, 518. 

Of divorce agreements, 515. 
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RECTIFICATION OF CONTRACT—(conttnwrti). 

Conveyancer lelieved against mistake in deed of his own drawing, 625. 
Speciho performance with rectification, 626. 

In one and the same action, 626. 

REDEEM, RIGHT TO— 

Legal, 330, 383. 

Equitable, 330, 383. 

REDEEM UP, FORECLOSE DOWN— 

Meaning of this rule, 337. 

REDEMPTION— 

By mortgagor, where seveial mortgages, precaution to obseive, 337 
Right of, generally, 330, 337, 383 

REDUCTION INTO POSSESSION- 

A duty of trustee, for security of tiust funds, 173. 

Of wife’s chose, what is and what is not, 461 

RE-ENTRY— 

For non-payment of rent, 403 

For breach of covenant to repair, 403 

For breach of covenant to insure, 404. 

Relief against, 403, 405. 

REFERENCES, 504, 573, 592, 644. 

REFUNDING ASSETS, 299-300, 308 
REGIMENTAL DEBTS, 315. 

REGISTERED JUDGMENTS, 276. 

REGISTRATION— 

Of attornment clauses, 373. 

Of judgments, 286-287. 

Of ships, 389-390. 

Of copyrights, 669. 

Of lands in Middlesex Registry, 28. 

Of lands in Yorkshire Registries, 30, 141, 361. 

Of bills of sale, 385-386. 

Of contracts (Companies Act, 1867, s. 25), 528. 

Will not cure fraud (if any) in contracts, 528. 

Of deeds of ariangement with creditors, 85 
Under Land Charges, &c. Act (1888), 85 
Of writs and orders affecting lands, 287. 

REIMBURSEMENT OF SURETY, 560. 

REIMBURSEMENT OF TRUSTEES— 

Clause for, express, 172. 

Clause for, implied, 172. 

Out of residue, usually, 173. 

May be out of specific fund, 173. 

May be out of income even, 173. 

RELEASE- 

By cestui que trust bars proceeding for breach of trust, 190 et seq. 

By creditor, effect of, 559-560, 566-567. 

Of restraint on anticipation, 4^7-428. 

RELEASE OF POWER- 

When valid, although donee of power way thereby benefit, 553, 554. 



INDKX. 


835 


RELEASK OF TRUSTEES 
Under power lu deed, 151. 

By court, 151. 

Under Tiuatee Act (1850), 193. 

Under Tiustce Relief Act (1847), 195. 

Under Convey»incing Act (1881, 1892), 194 
Under Truntee Act (1893), * 95 * 

RELIEF AND DISCOVERY— 

Distinguished, 495*496. 

RELIEF AGAINST FORFEITURES, 403, 404. 405. 

RELIGION- 

Of founder, m case of eleemosynary charity, 114-115 
Of parent of infant ward, 475. 

REMAINDERMAN— 

Protection of, in case of residue, 179. 

Adjustment of rights between, and tenant for life, 180, 315-316 
Reconversion by 227. 

Redemption of mortgages by, 336. 

REMEDIES— 

Of cental que trust against trustees and others, 185 et seq 
Of mortgagors and nn^rtgagees, 336. 

In cases of fraud, 523. 

Renunciation of, by cieditor, effect of, on surety, 568. 

REMEDY AND RIGHT- 

Distinguished, as regards the effect of bar by the Statutts of Limita¬ 
tion, 282, 342. 

REMOVAL OF NAME, 527. 572. 

REMOVAL OF TRUSTEES— 

Jurisdiction of couit regarding, 194. 

Where trustee is bankrupt, 194-195 

REMUNERATION— 

None allowed to trustees, 159. 

Trustee may stipulate for, 161 

Solicitor allowed only coats out of pocket, i6o 

In absence of express power to charge profit costs, 160. 

Right to, under Mortgagees Legal Costs Act, 189s, 160 
Solicitor may stipulate for, i6r. 

Agreed amount for past costs, 543. 

Agreed amount for future costs, 543. 

In contentious business, 543. 

In non-oonteiitious business, 543. 

RENEWAL OF LEASE— 

Trustee renewing m his own name, a constructive trustee of renewed 
lease, 141, 162-163. 

So a tenant for life, 141. 

So a partner renewing lease of partnership premises, 142. 

So a mortgagor, 142. • 

When obtained by mortgagee, 353. 

Lien for expenses of, 144. 

Payment of expenses of, 144. 

3 G 
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RENTS- 

Given to chanties, and suhsequently incieasing, application of, 118. 
Raising of, on change of cultivation, not penal, 400. 

In arrear, 276, 349. 

Distress for, notwithstanding bill of sale, 388. 

Rayment of, to mortgagee, 345 
Account of, against nioitgagee, 369-370. 

(Continuing liability foi, although demised premises burnt down, 
502, 503 

RENTS AND PROFITS— 

Effect of chaige of <lehts on, 285. 

RENUNCIATION OF REMEDY- 

By creditor against debtor, effe< t of, on surety, 368. 

REPAIR— 

Of memorials and monuments in churches, 113 
And in churchyards, 113 
Limited duty of nioitgagee m possession to, 348. 

Relief against breach of covenant to, 404, 40^^ 

Non-liability of tenant for life to, 6^9. 

Liability of trustees to, 659, 660 
REPAIRING CONTRACTS, 610 
REPRKSENTATION— 

Of fact, distinguished from representation of vague intention, 17-18, 
523, 622. 

When enforceable and when not, 17-18, 523, 623. 

Must amount to a contract^ in ordei to vary legal effect of document, 
18, 521, 622-623, 

Not a mere intention or promise upon honour, 623 
REPUDIATION OF CONTRACT— 

Effect of, on deposit paid down, 638 

By infant, must be within reasonable time, 533, 534. 

On ground of fraud, 523. 

REPUGNANT— 

Restraints on alienation usually void if, 423. 

Restraints on alienation of separate estate valid because not, 423. 
REPURCHASE— 

Right of, in mortgagoi, 332. 

Distinctions between mortgage and conveyance with right of, 333. 
REPUTED OWNERSHIP CLAUSE— 

Not applicable to insolvent estates in Chancery, 293. 
REQUISITIONS ON TITLE— 

Withdrawal of, 639. 

Decision of court upon, 638. 

RE-REGISTRATION, 386. 

RESCISSION. 

Becoming impossible, effect of, 164, 523. 

On ground of mistake, 514. 

When available in lieu of rectification, 514 
On the ground of fraud, 523. 

None against innocent third parties, 517. 

By vendor, of contract of sale, 639. 

By purchaser, 638-639. 
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RESERVATION OF RIGHTS, 566 
RESIDENTIAL FLAT, 555. 

RESIDUARY DEVISE— 

Ranks as specific for administration purposes, 322. 

RESIDUARY ESTATE- 
Assignee of, 93. 

Costs out of, 93. 

Nature of title to, 321. 

RESIDUE, 179-180 
RES JUDICATA, 649. 

RESTRAINT, OENKRAL- 
On marriage, 537. 

On tiadc, 538 

Severable paits of, 538, 6ri. 

RESTRAINT ON ANTICIFATION— 

Origin of, 422. 

Necessity foi, 42- 
Operation of, 423 424. 

During widowhood, 424. 

During covertuie, 423-424. 

Is an mcident of the separate estate, 423 
No independent existence, 423-424. 

Case of separate estate, by statute, 424. 

Words sufficient to create, or not sufficient, 425 
Release of, 427-428. 

For specific purpose only, 428 
Not usually onlered, 428. 

Impounding of sepaiate estate although subject to, 192, 428. 
Liability of separate estate to costs although subject to, 191, 428. 

RESTRICTIVE COVENANTS— 

Notice of, effect of, before and after completion, 635, 652. 

May be ground of objecting to specific performance, 635, 6^ . 

Are enforced by injunction, 651. 

Are discharged by material alteration m neighbourhood, 653. 

May revive, 653. 

Unless when the discharge is absolute, 653. 
lleiiefit of, secured to others, 635-636. 

Benefit of, not invariably so secured, 636. 

Power reserved to release or vary, 636. 

Attempted fraudulent evasion of, 555. 

RESTS, ANNUAL, 351. 

RESULTING TRUST, 126. 

RESULTING USE, 47. 

RETAINER BY EXECUTOR— 

Right of, and limits thereto, 310, 312. 

Not prejudiced by Hiiide Palmer*i^Act, 311. 

When a married woman is executrix, 311, 440. 

Administrator entitled to retain, 311. 

One executor may retain out of balance in hands of both executors, 

3 ”. 
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RETAINER BY EXECUTOR—(co/i<mM«t/). 

May be of assets in specie^ 311. 

None against legatee, in respect of his or her liability (not being 
yet a debt), 189, 308, 600. 

By married woman against hei liusband's estate, 440 

RETAINER OF HEIR— 

No right of, 313. 

RETIREMENT OF TRUSTEE, 151, 103-to 
RE-VALUATION OF SECURITY, 289 
REVENUE- 

Lunacy a branch of the, 483 

REVERSIONARY LAND— 

Legacy charged upon, limit of time for recovery, 281. 

REVERSIONARY LEASEHOLDS— 

Conversion of, 179. 

Husband’s title to wife’s, 407 

REVERSIONARY PERSONAL ESTATE— 

Conversion of, by trustees, 179. 

When duty to convert excluded, 179-180. 

Mortgages of, when reversion falls in before Mile by mortgagee, 383. 
Assignment of married w Oman's, 460. 

Husband's reduction into possession of, 461. 

Purchases of, before and since Lord Selborne’s Act, 548. 

REVERSIONER, 179, 459, 548. 

REVOCABILITY— 

Of deed lu favour of creditois, 82 
Of doiiatio mortis causd, 197. 

REVOCABLE CONTRACTS, 609. 

REVOCATION OF LEGACY— 

Under mistake, relieved against, 517. 

REVOCATION OF PROBATE— 

When the suitable lemedy, 711. 

REWARDS- 

To influence others unduly, 537 
RIGHT AND REMEDY— 

Distinguished, as legards the effect of the bar by the Statutes of 
Limitation, 282, 342. 

RIGHT OF PROOF— 

Of wife against husband's estate, 440 
Of wife against husband's firm, 440. 

Generally, 287 et »eq. 

RIPARIAN OWNER— 

Right of, to purity of stream, 663. 

RIVAL AUCTIONEERS, 688. • 

RIVAL BUSINESS, 573. 

RIVAL TRADERS— 

Puffs of, 551, 665. 



INDEX. 


837 


RIVERS, 663 

ROLT’S ACT— 

Provisions of, 678-679. 

ROMAN CATHOLIC CHARITIES, 12.1-125 

ROMAN LAW- 

References to, 5, 205, 232. 

ROOT OF TITLE, 634. 

ROYAL AKMS- 

Uso of, as a trade-m.ak, 674 

RULE IN SHELLEY'S CASE, 55. 

RITr,ES OF BUILDIN(i SOCIETIES, z\7 
RUNNING ACC<HTNT, 603 

SAILORS, COMMON- 
Frauds upon, 547. 

SALARIES— 

Assignment of, contraiy to public policy, 94. 

Seciit, in certain cases, 94. 

Piionty of, m insolvent estates, 291, 293. 

SALE— 

Power of, in moitgagee, 370. 

And (usually) m assiyn of mortgagee, 108. 

Power contained m mortgage deed itself, 370 
Power implied tlieiein by statute, 372. 

Power of, in jdedges, 382 
In lieu of partition, 683, 684. 

In lieu of foreclosuie, 320. 

Of undertaking of company, 368. 

SALE OF GOODS ACT, 1893— 

Sales (and pledges) by trade vendees, 384-385. 

Executions against goods, 287. 

SALE, ORDER FOR— 

Effect of, as regards couveision, 220 
Of moi tgaged property, 370 

Even on interlocutory application, 370. 

Either in foreclosuie or redemption action, 370-^71. 

SALE, PROCEEDS OF— 

Crown’s title to unexhausted, 133, 135 

SALVAGE MONEYS, X44*t45. 

SALVATION ARMY- 
A charity, 114. 

No scheme for, 114. 

SANCTION OF COURT— 

Relief against mistake in agreement, although it has received the, 51. 

SATISFACTION— * 

Presupposes intention, 256. 

Distinguished from performance, 256. 

I. Of debts by legacies, 256. 
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SATISFACTION—(con^mucd). 

A legacy imports bounty, 257. 

If legacy be less than debt, it is not a satisfaction, 257 
If legacy be equal to (or greater than) debt, it is a satisfaction, 

257. 

Effect on legacy, if debt discharged before death, 257. 

Where debt conti'acted after or contemporaneously with will, 
no presumption of, 257. 

Circumstances rebutting the presumption, 257. 

Direction in will for payment of debts and legacies, effect 
of, 257. 

Direction in will to pay debts alone, effect of, 258. 

Time for payment of legacy differing from that of debt, 
effect of, 258. 

Effect, when no time fixed for payment of legacy, 258 
Contingent legacy never a satisfaction, 258 
The modes of less, 258 n. 

2. Of legacies by subsequent legacies, 258. 

Two legacies under the same instrument, if equal, not cumula¬ 
tive, in absence of internal evidence to the contrary, 259. 
Two legacies under the same instrument, if unequal, cumula¬ 
tive, 259. 

By different instruments, jorinni/aae cumulative, whether equal 
or unequal, 259. 

Unless same motive expressed and same sum, 259. 

Or unless the instruments are mere duplicates, 260. 
Extrinsic evidence admissible, where the couit raises the i»rc- 
sumption, 260 

Where the couit does not raise the presumption, inadmissible, 
260. 

I Of legacy by portion, and of portion by legacy, 260 

Rule does not apply to legacies and portions to a stranger, 261 
Oi to illegitimate child, 261. 

Unless the legacy and portion be for the same specific pui- 
pose, 239. 

A mixed class of childien and strangers, how consideied, 261. 
Legacy for a purpose, effect of advancement for same purpose, 
262. 

Piesumption founded on good sense, 262 

Presumption applies, where donor has placed himself in loco 
parentis to donee, 263. 

What is putting one’s self in loco parentis, 263. 

A person meaning to put himself in loco pai entis with 
reference to providing for the child, 263-264. 

Leaning against presumption of double portions, 264. 

Same principles applicable when settlement comes before will, 
265. 

Where settlement comes first, persons taking under it are* purchasers, 
with right to elect between settlement and will, 266. 

Not a question of satisfaction of debt, 266. 

In cases of, both gifts must be in fieri, 267. 

Secus, when advancement subsequently to will, 268 
Appointments under special powers, when and when not a satisfac¬ 
tion, 268. 
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SATIS F ACTION —(coiit i nued). 

True construction of will, the primary cousideration, 268-269. 

Sum giveu by second instrument, if less, is pro tanto, 269. 

Legacy to a child, or to a wife, to whom testatoi is indebted, 269. 
Advancement by fathei to child to whom he is indebted, 270. 

To child who IS indebted to him, 270, 

Extiinsic evidence, admissibility of, 270. 

A presumption against the apparent intention of instrument may 
be lebutted by parol evidence, but not vice versd^ 270-271. 
Admitted only to constiue the will, not to impoit extiinsic 
matter, 271 

satisfied TERMS AC r, 15. 

HAUNUEJiS V. VAUTIER— 

The lulo m, 122 

SAVINGS— 

Of separate estate, aie separate estate, 413. 

Although under sepaiation deed, 410 
Of allowance to wife of lunatic, are also sepaiate estate, 413 
Investments of, 413 

SAVINGS BANKS— 

Priority in payment of debts due fioiu actuary of, 275, 291. 

Frauds upon Acts relating to, 127. 

SCHEME- 

For charity, when and when not directed, 114 
SCOTCH LANDS, 241. 

SEA-VIEW - 

Injunction against lutei luptiug, 555. 

SECRET AGREEMENTS- 
In fraud of cieditors, 551. 

In fiaud of marriage, 537. 

In fraud of object of power, 553, 554. 

SECRET PROFITS. 160, 338. 553 " 5 S 4 . 

SECRET TRUSTS— 

Where will makes no disposition of beneficial inteiest, effect of, 102. 
Where will makes a full disposition of beneficial interest, effect of, 
102. 

(a ) Wheie a fiaud, 102. 

(6.) Where no fraud, 103. 

SECURED CREDITOR— 

Provisions of Judicature Act {1875) regaidiug, 288, 

Rights of proof by, in Bankruptcy and m Chancery, 288-289. 

Rights of proof by, formerly in Chanceiy, 288. 

Landlord is not a, 289. 

Judgment creditor becomes a, on garnishee order, 289. 

Judgment creditor becomes a, on appointment of receiver fiy way 
of equitable lelief in the nature of execution, 289. 

Rates and taxes, no priority ol, as against, semble^ 293. 

Bill of sale holder, if registeied, is a, 289. 

AVife, on husband’s estate, 440. 

Her right as mortgagee maintained, 440. 
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SECURITIES— 

Release of, whore surety released, 565 
Marshalliog of, 319, 568. 

Valuation of, in bankruptcy, 289. 

Re-valuation of, 289. 

Loss of, effect of, 567-568. 

SECURITIES, APPROPRIATION OF, 605 ' 

SECURITIES. DELIVERY UP OF, 352, 560. 

SECURITIES, MARSHALLING OF, 319, 568. 

SECURITY— 

When to be given by guardian of infant, 475, 477. 

SEDUCTION— 

By intended husband, effect of, 470 

SELBORNE’S ACT— 

As to frauds on expectants, 548 

SEPARABLE CONTRACTS, 538, 6ii 

SEPARATE CREDITORS, 584 

SEPARATE ESTATE— 

la equitable assets, 279-280. 

Protective jurisdiction of Chancery in permitting married women to 
hold separate estate, 407-408. 

Feme covert could not at common law hold property apart from her 
husband; secus, in equity, 407-408 
Sepaiate pioperty before the Married Women’s Piopeity Act (1870), 
and Married Women’s Property Act (1882), how cieated, 408, 
4T0 

By ante-nu])tial agreement, 409. 

By post-nuptial agi cement with the husband, 409 
By sepalation dee<i, 409. 

By private Act of P trliamont, 409. 

On desertion by the husband, 409. 

Gifts from husband to wife, or by stianger, 410. 

Trade property of wife trading separately, 410. 

Under express limitation to separate use, 410. 

Intel position of trustees unnecessaiy to existence of, 410. 

Husband a tiustee for wife, 411. 

AVords creating the separate use, 411. 

What words insufficient, 411. 

Wife’s power of disposition over separate estate, 411, 412. 

She may dispose of personalty without husband’s consent, 
412. 

She may dispose of life-estate in realty, 412. 

And of her fee-simple estate by will or deed as if a feme 
solCf 412. 

And so ns to defeat husband’s curtesy, 412. 

And so as to defeat.also husband’s customary estates, 

413 

Separate property liable for her breach of trust, 418. 

Unless there be a xestraint against anticipation, 418. 

Married woman must be “actual actor” in breach, 418. 
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SEPARATE ESTATE— 

The savings of income of sepaiate estate are also, 413 
Also, the investments thereof, 413. 

SecuSf capital moneys before the Act of 1882, 413 
She may permit her husband to receive her sei)aiate estate, 414. 

She is entitled to one year’s account against him, 414. 

She may make an absolute gift of it to her Imsband, 414 
And so would be entitled to no account of it, 414 
He takes, undisposed of at her death, jure mariti or as her adminis¬ 
trator, 414. 

Tioperty limited to such uses as feme covert may appoint is not, 415. 

But 13 liable as sepaiate estate, 415. 

Though generally regarded as a feme sole in equity as to her sepaiate 
estate, she could not oiiginally bind that estate with debts in 
equity, 415, 416. 

Successive relaxations of rule,— 

Her separate estate was bound by an instrument uinler seal, 
416. 

By bill of exchange or piomissoiy-note, 416. 

By ordinary written agreement, 416. 

On a common assumpsit^ 416. 

Courts now hold that, to the same ectent that she is regarded as 
feme sole, she may coutiact debts, 417. 

Her verbal engagements now binding on her separate estate, 417 
On what separate estate foiineily, 417. 

On what separate estate now, 418. 

Under Act of 1882, 418, 

Under Act of 1893, 419 
No personal decree against a feme coierl, 419 
Could not be made a bankrupt, 420. 

Secus now, if in tiade, 420. 

Cannot be committed for debt, 420. 

Oeneial engagements bind the corpus of her peisonalty, rents and 
profits of her realty, 420 421. 

Now also the corpus of hei lealty, 421. 

Execution against, 421. 

Creditoi's suit for administiatioii of, 422. 

Extends to powers of appointment exercised, 42^ 

The origin of restraint on anticipation, 423. 

A man or feme sole cannot be so prohibited, 423 
Feme covert piohibited from taking the income before actually due, 
423 - 

Restraint attaches to future cover tines, 423-424. 

Restraint on alienation depends on, and is a modification of, separate 
estate, and has no independent existence, 423. 

When estate is separate estate by statute, 424. 

She has a jus dtsponendi over her, 423. 

If restrained, she is entitled to the present enjoyment exclusively, 
423 - 

Separate estate, with or without restr.iint, exists only during cover¬ 
ture, 423. 

Separate use will arise on marriage, 423, 424. 

When discovert, she has full powers of alienation, 423-424. 

In case of funds in court, when and when not paid mt, on married 
woman’s receipt, 424-425. 
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SEPARATE ESTATE—(c(m«intA€d). 

What words will restrain alienation, 425. 

What words held not suflBcient, 425. 

In what cases the trust would be wholly destroyed, so as not to 
attach on marriage, 426. 

If property remain in statu quo, husband must take it with trusts 
impressed upon it, 426. 

If she sell it and receive the purchase-money, the trust is destroyed, 
426. 

Qucere, effect now, 427. 

Court of equity could not dispense with fetter on alienation, 427. 
Unless by Act of Parliament, 427. 

Specially so providing, 427. 

And now generally under Conveyancing Act (1881), 428 
Always upon terms, 428. 

And for specific purpose, 428. 

Costs of litigation now payable, notwithstanding restiaint, 428. 

Fund may now be impounded, notwithstanding restraint, 428. 
Divorce couit, whether it can lift off the restraint, 428, 429. 

Arrears of, when separate estate restrained, liability of, 429. 

Mode of evading the restraint, 429. 

Statutory varieties of,— 

(i.) Under Divorce Act, 430, 

(a.) Upon judicial separation, 430. 

(6.) On divorce, 430. 

(2.) Under Matrimonial Causes Act (2878), 430. 

(3.) Under Maintenance m Cases of Desertion Act (1886), 431. 

(4.) Under Summary Juiisdiction (Married Women’s Property Act 

(1895), 431, 432. 

(5.) Under Married Women’s Property Act (1870), 432, 433. 

(6.) Under Married Women’s Property Act (1882), 435 et seq. 

Items of statutory separate estate under the Married Women’s Pro- 
peity Act (1870),— 

(i.) Wages and earnings of all women married after date of the 
Act, 433. ^ 

(2.) Personalty devolving on women mariied after the Act ah 
intestato, and sums of money under ;^200 under any deed 01 
will, 433. 

(3.) Rents and profits of real estate devolving ah intestato, 433. 
Married woman’s right of action at law in respect of, 433 
Her liability for debts contracted before marriage, 433. 

Extent of husband’s liability for same debts, 434. 

SEPARATION DEED— 

Separate estate aiising under, 409. 

Indemnity of husband in, 409. 

EflPect of resumption of cohabitation on, 410. 

Savings of income under, 410. 

Enforcement of, 609. 

SEQUESTRATION- 

Of living, 328-329. ^ 

SET-OFF— 

Where it affects assignment of chose m action, 92. 

When and when not prevented by solicitor’s lion on fund, 395, 599. 
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SET-OFF—{con«mMe^i). 

At law, no set-off formerly in case of mutual unconnected debts, 
S 9 S. 

In connected accounts, balance only recoverable both at law and in 
equity, 595. 

If demands connected, equity interposed, 596. 

As in mutual independent debts where there was mutual ciedit, 596. 

Though no set-off at law, 596. 

And in the case of debts having a common origin, 596. 

And in mutual equitable debts, 596-597. 

In cross demands, which, if recoverable at law, nould be subject of, 
equity relieved, 597. 

Solicitor’s lien does not now prevent a, 395, 599 
Under Bankruptcy Act (1883), 291, 598. 

In winding up, debts not set-off against calls, 598. 

Seciis, debts due from companv, 598. 

Of debts accruing in different rights, 599 

Only under special circumstances, as fiaud, 600 
No set-off of debts intri usically different, 600. 

Or where money ppecifically appropiiated, 595 

SETl’LED ACCOUNTS, 592 - 593 - 
SETTLED LAND ACT (1882)— 

Regaiding receipts by trustee, 107. 

Regarding tenant for life as trustee, 142. 

Regarding improvements by tenant for life, 144. 

Regarding investments of capital moneys, 144. 

Regarding release of restraint on anticipation, 427, 428. 

Regarding exercise by lunatics of powers of tenant for life, 490. 

SETTLEMENT— 

I. Apart from consideration of mariiage,— 

(a .) Voluntary, 60. 

(6.) Colourably valuable, 71, 77. 

II. In consideration of marriage,— 

(a.) Where the marriage is to follow,— 

The marriage is a valuable consideration, 76. 

Secus, if the marriage is a mere cloak of fraud, 77. 

Wlio are W|ithin the scope of the marriage consideiation, 81. 
(6.) Where the marriage is already over,— 

The marriage is no consideration, or only a meritorious con¬ 
sideration, 76. 

Secus, if settlement is in pursuance of ante-nuptial articles,76. 
Or if slight value in money is added, 77. 

III. On wife and children,— 

Under equity to settlement of wife, 462. 

Ultimate remainder to husband, 466. 

How far valid as against creditors, 466, 467. 

IV. In cases of infants (male and female),— 

(a.) Where made with sanction of court under Marriage Act, 
4 Geo. IV. c. 76, 479. 

(6.) Where made xyith sanc^on of court under Infants’ Settle¬ 
ment Act {1855), 479- 

SETTLEMENT IN FRAUD OF MARITAL RIGHTS, 467-470. 
SETTLEMENT OF ACCOUNTS, 192. 
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SETTLEMENT, VARIATION OF— 

On divorce, 430 

None, after death of eithei spouse, 430. 

At least, where no child of inariiage, 430. 

SETTLEMENT, WIFE’S EQUITY TO, 451 seq, 

SEVERABLE CONTRACTS— 

Rules as to enforcing paits thereof, 538, 611. 

SEVERABLE OPERATIVE PARTS— 

In bill of sale, 387. 

SEVERAL OR JOINT— 

Where debt is, 513 

SEVERANCE OF JOINT-TENANCY— 

Generally, in equity, 40, 41, 135. 

Under Partnership Act, 136. 

Covenant to alien, amounts to a, 41. 

Modes of, generally, 135. 

SHARE OF PARTNERSHIP— 

What it is, 579. 

SHARES— 

Prepayment of, interest on, 529. 

Issue of, at a discount, 529. 

Issue of, at a premium, 529. 

Puichase of, by company itself, 5^9 

Contracts regarding, specific pcrfoimance of, 612 

Trustee’s liability on, and his indemnity, 539. 

In name of niariied woman, 433, 436. 

SHARES AND FUNDS— 

Distinguished, 245. 

SHARES OF PARTNERS, 575 

SHELLEY S CASE, JIULE IN— 

When followed, and when not, in equity, 55. 

SHERIFF, 692. 

SfilPS— 

Ownership of, 127, 389. 

No resulting trusts of, 127. 

Equitable inteiests in, 127, 389, 390. 

Mortgages of, 390. 

SHORT BILLS, 606, 607. 

SICKLY INFANT— 

Appointment by father to, 553 

SIGNING FOR CONFORMITY, 168 

SILENCE— 

When it amounts to affirmation, 524. 

In cases of insurance, 525. 

SIMPLE CONTRACT CREDITORS, 275, 282. 

SIMPLEX COMMENDATIO, 521. 
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SINKING— 

Of legacies charged on land, 206. 

For benefit of inheritance, 206. 

SIX MONTHS' NOTICE- 
To redeem, 340. 

SLANDER, 665. 

SOLEMN FORM— 

Pi oof of will in, 710. 

SOLICITING OLD CUSTOMERS, :,86 
SOLICITOR AND CLIENT 
SOLICITORS— 

Notice to, 13 notice to client, in general, 36, 36 n. 

When trustee, allowed what profit costs, 160. 

When mortgagee, allowed what profit costs, 160. 

Under Mortgagees Legal Costs Act, 1895, 160, 544 
Clauses entitling solicitoi-trustee to charge his costs, 16r 
Costs, when regulated by statute, 162 

Distinction between contentious and non-contentious business, 160 
May stipulate to icceive compensation, 16r. 

When liable for breaches of trust by trustees, 185. 

His liability for negligence in overlooking a mortgage, 363 
Or in taking a cheque instead of cash, 363 
Mortgages by client to, 371, 372. 

Gifts from client to, void, 542. 

May from client, when, 542-543 

May not purchase a lis pendens, 543 
Rule as to gifts is absolute, 542. 

Solicitor must take no inoie advantage than his fair professional 
remuneration, 160, 543. 

Dishonesty of, when trustee answerable for, 156. 

Agreement to pay gross sum for past business is valid, 543. 

Also for future business, 543. 

Agreement is subject to taxation, 543 
Set-off, of costs against costs, 599. 

SOLICITOR’S LIEN— 

(i.) On deeds and papeis of client, 392. 

Nature and operation of, 392. 

Origin of, 392. 

Extent of, 393, 395. 

Not affected by floating securities, 358. 

(2.) On fund recovered, 393 
(2a.) On costs recovered, 393. 

Is the creation of statute, 393. 

Is additional to lien on deeds and papers, 393-394 
Extends to entire fund, 394 
In case of town agent, 394. 

How lien raised, 394. 

How far it prevented and prevents a set-off, 395, 599. 

How affected by compro^jaise of action, 396. 

Not affected by fraudulent compromise, 396. 

Not on money specifically appropriated, 599-600. 

SOLVENT HUSBANDS, 465* t> 
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SOLVENT SURETIES, 563. 

SOUTH SEA ANNUITIES— 

No donatio mortis causd of, 200. 

SPACE. LIMIT OF, 538. 

SPECIAL DAMAGE, 660. 

SPECIAL DIRECTIONS— 

In foreclosure order, 367. 

SPECIAL INJURY— 

From public nuisance, ground of action, 660. 

SPECIALLY INDORSED WRIT— 

For mortgage debt, 370. 

SPECIALTIES, 275-276. 

SPECIALTY CREDITORS- 

When cestms que trustent are, for breach of trust, 187. 

When trustee is specialty creditor in like case, 187, 

Former priorities of, in administration, 275-276. 

Payment of, pari passu with simple contract creditors, 276-277. 

Have no lien on estate, 285. 

When barred by time, 282. 

SPECIE, ENJOYMENT IN, 180. 

SPECIE, IN— 

Short bills, 606-607. 

SPECIE, PERFORMANCE IN, 617. 

SPECIE, RETAINER IN. 311. 

SPECIFIC DELIVERY, 616 

SPECIFIC LEGACY— 

Definition of, 204 
Characteristics of, 204. 

Impounding of, for breach of tiust, 189. 

Assent of executor to, 202. 

SPECIFIC PERFORMANCE— 

Compelled, although a penal sum in alternative, 399, 

In case of partnership agreements, 572. 

Breach of contract at common law a question of damages, 608. 

And not always even a ground for damages, 608. 

In equity, contract must in general be exactly performed, 608. 
Inadequacy of remedy at law, ground of equitable jurisdiction, 608. 
Cases in which equity will not decree,— 

(i.) An illegal or immoral contiact, 608. 

(2 ) An agreement without consideration, 609. 

Revocable contract, 609. 

(3.) A contract which the court cannot enforce,— 

(a.) Where personal skill required, 609-610. ’ 

(6.) Contract to transfer goodwill alone, 6io. 

(c.) Contract to build or re;^ir, 610. 

(3a.) Contracts severable, rules as to enforcing parts thereof, 611. 
(36.) Contracts in restraint of trade, enforcement of, with modifi¬ 
cations, 611-612. 
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SPECIFIC PERFORMANCE— 

(4.) A contract wanting in mutuality, 612. 

(5 ) Contracts for the loan of money, 613 

(6.) Contract by donee of power to make particular appointment, 
613. 

Infant’s apprenticeship contract not enforceable, 612. 

Scihcetj in equity, 612. 

Distinction between realty and personalty, 613. 

Contracts concerning lands enforced, as legal remedy inadequate, 613. 
Contracts as to personalty generally not enforced, because remedy at 
law is adequate, 613-614. 

(i } Contracts respecting peisonal chattels, 6x4. 

Not enforced if damages at law are adequate compensation, 
613-614. 

(a.) Contract as to railway shnies enforced, for such shares axe 
limited in number, 614. 

(6.) Sale of assigned debts undei baiikiuptcy enfoiced at suit of 
vendor, 615 

(c.) Contracts as to aiticles of vertu, 6x5. 

(d.) Delivery up to artist of pictuie painted by himself, 615 

Also, of heirlooms and other chattels of peculiar value, 615, 
{e.) Where any fiduciary relation exists, 616. 

Statutoiy powers as to specific delivery, 616. 

(2 ) Contracts respecting lands, 616. 

Almost universally enfoiced, since damages at law no remedy, 
616-617. 

Two senses in which “ specific peifoimance” is used, 617. 
Contracts in writing, ascertainment and enforcement of, 618. 
Statute of Frauds broken in upon, where it is unconscientious 
to rely on it, 618. 

Where agreement confessed by defendant’s answer, 619. 
Unless defendant, notwithstanding, insists on the 
defence, 619. 

Or unless agreement concerning land is not put into 
wiiting by fraud of one of the parties, 619. 
Where contract is partly performed by party seeking 
aid, 619. 

Part-perfoimance, what it is, 620-621. 

(i.) Introductory or ancillary acts, not part-peifoimance, 620. 

(a.) Acts of part-perfoimance must be referable alone to agreement 
alleged, 620 

Mere possession of the land not pait-peiformauce, if held under 
previous tenancy, 620. 

Unless tenant has altered his position, 621. 

But delivery of possession under contract is, 620-621. 

Tenant would else be liable as a trespasser, 621. 

(3.) Agreement must originally have been cognisable ih. a court of 
equity, independently of nets of part-performance, 621. 

(4.) Payment of part or whole of purchase-money is not, 621-622. 

Repayment will put paities into same position as before, 622. 
(5.) Marriage is not part-performance, 622. 

Acts of, independently, of marriage, take case out of statute, 
622. 

Post-nuptial written agreement in pursuance of ante-nuptial 
parol agreement, enforced, 622. 
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Representation for purpose of influencing another, which has 
that effect, will be enforced, 622-623. 

Even as against an infant, 623. 

Where on marriage third party makes represent.ation, on faith 
of which marriage takes place, he is bound to make it 
good, 623. 

Representation of a mere intention, or a mere promise on 
honour, not enfenced, 623. 

Grounds of defence to suit for specific performance, 623. 

(i.) Misrepresentation by plaintiff having refeience to contract, 624, 
{2 ) Mistake rendering specific peifoimance a hardship, 624. 

Parol evidence of mistake is admissible, 624 
Statute does not say a wiitten agreement shall bind, but an 
unwritten agreement shall not bind, 625. 

(3 ) Error of defendant, although through his own carelessness, 625 
But liable for damages at law if an actual contract, 625. 
Contract not enforced where defendant did not intend to pui- 
chase, 625. 

Effect of mistake where parol variation set up as a defence, 625. 
{a.) Where eiror arose not in original agreement, but in 
reducing it into writing, specific performance decreed 
with parol vanation, set up by the defendant, 625. 
Plaintiff cannot obtain specific performance with parol 
vanation of wiitten agicement, 626 

Unless the variation bo in favoui of the defendant, 
626 

The couit will sometimes rectify and enforce the contract 
in one and the same action, 626. 

Difference between a plaintiff seeking and a defendant 
resisting specific performance, 625-626. 

(6.) Where a misunderstanding as to terms of agreement, no 
lelief, 626. 

Because there is no assensiis ad tdem^ 627 
The want of assmaus ad idem not usually open on a 
wiitten agieement, 627 

[c.) Subsequent parol variation of written contract, 627. 

(4.) Misdescription a ground of defence, where it is of a substantial 
character, 627. 

Whether the misdesciiption is or is not substantial is a matter 
of evidence, 627. 

Purchaser not compelled to take fieehold instead of copyhold, 
628. 

Oi an under-lease for an original lease, 628. 

Not even where there is an express condition of sale 
providing compensation for all misdescriptions, 628. 
Where difference is slight, and a proper subject for compensa¬ 
tion, contract will be enforced with compensation, 628. 

As where acreage is deficient, 628. 

Compensation sometimes considerable, 629. 

Should be only for errors discovered before completion, 629. 
No compensation where there h%s been fraud, 629 

Nor where compensation cannot be estimated, 629. 

Purchaser can compel specific performance with an abatement, 
629. 
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SPECIFIC PERFORMANCE—(fonimucfl). 

Vendor must sell what interest he has if purchaser elect, 629. 
Partial performance not compelled where unreasonable or pre¬ 
judicial to tliird parties, 630 

e.g.^ Not of husband’s estate, in wife’s lands, when contract 
by husband and wife, for sale of fee-simple, ^30. 

(5.) Lapse of time, when a defence, 630. 

At law, time was always of essence of contract, 630. 

Equity was guided by nature of case as to time, 630. 

When lapse of time is a bai in equity, 630. 

1. Where time was originally of the essence of the con¬ 

tract, 631. 

2. Where made essence of the contract by subsequent 

notice, 631. 

3. Where lapse of time is evidence of laches or abandon¬ 

ment, 631. 

Law and equity now agree, 631. 

(6.) No specific performance where party has not clean hands, or 
has been tricky or fraudulent, 631. 

(7.) No specific perfo.raance where there is great hardship in the 
contract, 632. 

(8.) Or where it involves the doing of an unlawful act, or a breach 
of trust, or of a prior contract, 632. 

(9 ) Contract is not established, because some term wanting or 
condition not fulfilled, 632, 633. 

(10.) Want of title in vendor, 634 

Titles distinguished as “doubtful,” “good,” &c., 635. 

A “good holding title ” not forced on purchaser, 635 
Restrictive covenants, effect of non-disclosure of, 635. 

Conditions excluding compensation for deficiency of acreage, how 
dealt with, 636, 

Conveyance, when to be settled by the court, 637. 

Possession, when usually given, and on what terms sooner, 637. 
Possession, effect of taking, 637, 638. 

Repudiation of contract by purchaser, effect of, 638. 

Rescission, or specific performance with compensation, a* suit of 
purchaser, 639, 640. 

Rescission of conti act by vendor, effect of, 640. 

Vendor and Purchaser Act, 1874, provisions of, 640. 

Limit of relief obtainable under, 640. 

Damages proper not obtainable, 641. 

Specific performance under Companies Act, 1862, s too, 640. 

SPES SUCCESSIONIS, 435 , 457, 460, 698. 

STALE DEMANDS, 40. 

STANDING BY, 39, 192, 548. 

“STARVING” INTO COMPLIANCE, 654. 

STATED ACCOUNTS, 592. 

STATUTE, 275. 

STATUTE-BARRED DEBTS,— 

May not be set off against debts not barred, 600. 

Payment of, by executors, 282. 

How prevented, 282. 

3 H 
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STATUTE-BARRED DEBTS—(con^inu^d). 

Pa)mient of, by trustees, 282. 

Effect of appropriation of payment to, 602. 

Distinction between debts charged on lands and debts not so charged, 
282, 283. 

STATUTE T.AW— 

Relation of, to equity, 2, 3. 

Interpretation of, 3, 4. 

STATUTES— 

52 Hen III. (Waste), 658. 

6 Edw. I. c. 5 (Waste), 658 
13 Edw. I. c. 22 (Waste), 658 

stat. I, c. 24 (Wilt m consimth casu), 7. 

17 Edw. II. c 9 (Idiots), 483 

c 10 (Lunatics), 483, 484. 

13 Edw. ni. c 23 (Account), 588 

23 Hen. VIII. c 10 (Superstitious uses), 124. 

27 Hen. VIII. c 10 (Uses), 48 

31 Hon. VIII. c. I (Partition), 680 

32 Hen. VIII c 32 (Partition), 680. 

13 Eliz. c. 5 (Fraudulent conveyances), 69, 467. 
c 20 (Benefices), 328. 

27 Eliz. c. 4 (Voluntary conveyances), 73, 119, 336. 

43 Eliz c. 4 (Charities), 112. 

21 Jac. I c 16 (Limitations), 282. 

12 Car. If. c. 24 (Testamentary guardian), 471. 

29 Car. II. c. 3 (Fiauds),— 

8 4 (Agreement m wiiting), 76, 283, 377, 612, 618, 622, 
625 

88. 7, 8, 9 (Trusts), 52 
s 17 (Contracts), 546, 625. 

3 Will and Mary, c. 14 (Fraudulent devises), 284. 

4 & 5 Will, and Mmy, c. 20 (Debts), 284, 286 

c. 16 (Moitgages), 335 

3 & 4 Anne, c 16 (Account), 588 

4 Anne, c. 17 (Set-off), 595 

2 Geo. II. c 22 (Set-off), 595. 

8 Geo. II. c. 24 (Set-off), 595. 

17 Geo. II c 38 (Parochial debts), 275. 

13 Geo III c. 63 (Evidence de bene esse), 700. 

17 Geo. III. c 53 (Church lands), 328 

36 Geo. TIL c. 52 (Infants), 195. 

47 Geo. Ill c. 74 (Simple contract debts), 278. 

55 Geo. Ill c. 184 (Legacy duty), 200 

c. 192 (Preston’s Act, 1815), 61. 

57 Geo. Ill c. 99 (Benefices), 328. 

$8 Geo. III. c. 73 (Regimental debts), 275. 

4 Geo. IV. c. 76 (Marriage of infants), 479. 

9 Geo. IV. c. 14 (Limitations), 315. 

II Geo. IV & I Will. IV. c. 47 (Debts), 278, 284. 

I Will. IV. c 22 (Evidence de%ene esse), 700. 

c. 40 (Undisposed-of residue), 134. 
c. 46 (Illusory appointments), 554. 

1 & 2 Will. IV. c. 58 (Interpleader), 687, 692. 
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STATUTES — {continued). 

3 & 4 Will. IV. c. 27 (Limitations), 19, 281, 282, 315, 338, 341, 367, 
681 

c. 42 (Limitations), 282. 

c. 74 (Fines and iecoveru*s), 228, 457, 459, 518. 
c. 104 (Debts), 284, 313, 318 
0. 105 (Dower), 218, 242 
c. 106 (Descents), 309 
4 & 5 Will. IV. c. 40 (Debts), 275 

7 Will. IV. and i Vict c. 28 (Limitations), 341, 367 

1 Vict. c. 26 (Wills Act), 2 i8, 241, 438, 476 

2 & 3 Vict. c II (Judgments), 270 

4 & 5 Vict. c. 35 (Copyholds), 082. 

5 & 6 Vict. c. 69 (Perpetuation of Testimony), 698. 

8 Vict. c. 18 (Lands Clauses). 214, 220, 937, 653 
8 k 9 Vict. c. 76 (Legacy duty), 200 

c 106 (Real propelty), 8/. 
c. 112 (Satisfied terms), 15. 

10 & II Vict. c. 96 (Trustee Relief), 195. 

12 & 13 Vict c. 74 (Tiustee Relief), 195. 

13 & 14 Vict. c 60 (T’-astee Act, 1850), 193, 682 

14 & 15 Vict c. 83 (Lords Justices), 484 

c. 99 (Evidence), 696, 697. 

15 & 16 Vict. c. 55 Trustees), 193 

c. 76 (Common Law Piocedure Act, 1852),— 
s. 3 (Forms of action), 7 
s. 55 (Profert), 405 

ss 212, 219, 220 (Ejectment), 343, 403, 405. 

0. 86 (Chsncery Juiisdiction Act, 1852),— 
s. 3 (Indorsement in lieu of subpeena), 9. 

8. 48 (Sale of mortgaged estates), 370. 

16 & 17 Vict. c. 70 (Lunacy), 484. 

17 & 18 Vict. c. 36 (Bills of Sale Act, 1854), 78, 385 

c. 113 (Locke King’s Act), 303, 305 
c. 120 (Merchant ships), 389 

c. 125 (Common Law Procedure Act, 1854), 498, 564, 
573. 592. 616, 649, 679, 697 

18 & 19 Vict. c. 15 (Judgments), 276 

c. 43 (Infants' settlements), 479 
c. 63, s. 23 (Debts), 275. 

19 & 20 Vict. c. 97 (Sureties), 360 

20 & 2j Vict. c. 57 (Malms’ Act), 246, 458, 459 

c. 77 (Court of Probate), 203, 707, 710 
c. 85, s. 21 (Protection order), 409, 430 
8. 25 (Judicial separation), 430. 

8. 35 (Guaidians), 473 

21 & 22 Vict. c. 27 (Cairns’ Act), 676. 

c. 93 (Legitimacy declaration), 699 
c. 108, s. 8 (Protection ordei), 430 

22 & 23 Vict. 0. 35 (Lord St. Leonards’ Act),— 

8. 23 (Trustee’s receipts), 106. 

' s. 29 (Debts), ^00. 

8. 31 (Trustee’s indemnity), 172. 
s. 32 (Investments), 175. 
c. 61 (Guardians), 473. 
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STATUTES—(coTitinwcrf). 

23 & 24 Viet. c. 38 (Judgments), 276, 286, 315. 

c. 126 (Common Law Procedure Act, i860), 687, 690, 

0. 127, 8. 28 (Solicitor’s lien), 393. 
c. 134 (Charities, Roman Catholic), 124, 
c. 142 (Benefices), 328. 
c. 145 (Lord Cranworth’s Act),— 

ss. II, 13 (Mortgagee's powers), 346. 
s. 25 (Investments), 175. 

8. 29 (Trustee’s receipts), 106. 

25 & 26 Viet. c. 42 (Rolfs Act), 678, 702, 709 
c. 63 (Meichant ships), 390. 
c. 89 (Companies), 91, 163, 276, 288, 528, 640, 

27 & 28 Viet. c. 112 (Judgments), 276, 286. 

c. 114 (Improvement of land), 143. 

28 & 29 Viet. c. 86 (Bovill’s Act), 575. 

29 & 30 Viet c. 96 (Bills of Sale Act, 1863), 78, 385. 

30 & 31 Viet. c. 48 (Puffer at auction), 551. 

c. 69 (Real estate charges), 305. 

c. 77 (Settled estates), 427. 

c. 131 (Companies), 288, 528. 

c. 132 (Investments), 175. 

c. 144 (Assignment of life policies), 66, 87, 

31 & 32 Viet. c. 4 (Reversions), 548. 

c. 40 (Partition), 220, 682, 683. 

c. 86 (Assignment of marine policies), 66, 87. 

32 & 33 Viet. c. 46 (Specialty debts), 274, 318. 

c. 62 (Debtors Act), 419, 714. 

c. 71 (Bankruptcy Act), 78, 292, 419, 714. 

33 k 34 Viet. c. 14 (Naturalisation), 148. 

c. 28 (Solicitor’s remuneration), 543. 
c. 35 (Apportionment), 208, 209, 210. 
c. 76 (Absconding debtors), 714. 

c. 93 (Mamed Women’s Property), 432, 433, 443, 445, 
480. 

34 & 35 Viet, c, 27 (Investments), 175. 

c. 43 (Dilapidations), 276. 
c. 47 (Investments), 175. 

35 & 36 Vict. c 93 (Pledges), 385. 

36 Vict. c. 12 (Infants’ custody), 471, 473. 

36^37 Vict. c. 66 (Judicature Act, 1873).—See Judicature Act, 
1873. 

37 k 38 Vict. c. 37 (Powers Amendment Act, 1874), 554. 

c. 50 (Married Women’s Property Amendment), 434. 
c. 57 (Real Property Limitation), 19, 281, 283, 315, 

341. 367. 

c. 62 (Infants’ relief), 533, 534. 

c. 78 (Vendor and purchaser), 35, 441, 442, 639, 640. 

38 k 39 Vict. c. 55 (Local Boards), 664, 665. 

c. 77 (Judicature Act,1875).—See Judicature Act, 1875. 
c. 83 (Investments), 175. 
c. 87 (Land transfer), 378. 

39 k 40 Vict. c. 17 (Partition Act, 1876), 230. 

40 k 41 Vict. c. 18 (Settled estates), 427. 

c. 34 (Locke King’s Further Amendment Act), 305. 
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STATUTES — [continued), 

41 Vict. c. 19 (Protection order), 430. 

41 k 42 Vict. c. 31 (Bills of Sale Act, 1878), 78, 385. 

c. 54 (Debtors Act), 714. 

42 k 43 Vict. c. 59 (Set-off), 595. 

44 & 45 Vict. c. 12 (Probate duty), 200. 

c. 41 (Conveyancing Act, 1881), ~ 
s. 2 (Purchasei), 141. 
s 5 (Discharge of mcunibiances), 108. 

8. 14 (Relief of IcMsees), 404. 

8. 15 (Transfer in lieu of foreclosure), 339 

s. 16 (Mortgagee’s pioduction of title-deeds), 352. 

8. 1/ (Coii-»olidation of moitgages), 365. 

8 18 (Leases of mortgaged estates), 344, 353. 

88. 19-24 (Sale8,&c ,of mortgaged estates), 346,372. 
8 25 (Sale by court), 370. 

8. 30 (Descent of legal estate of trustee or mort¬ 
gagee), 146. 

88. 31-31- (New trustees), 193, 194. 

8. 30 (Alienation by married women), 246, 428. 
s. 43 (Maintenance of infants), 2i0 
a. 50 (Husbands and wives), 65, 
s. 55 (Receipts and receipt clauses), 107, 109, 140. 
s. 56 (Receipts and receipt clauses), 22, 107, 109 
c 44 (Solicitor’s remuneration), 543. 
c. 59 (Law levision), 678. 

45 k 46 Vict. c. 38 (Settled Land Act), 107, T42, 144, 427, 490, 

c. 39 (Conveyancing Act, 1882), 37, 194. 
c. 43 (Bills of sale), 78, 385. 
c. 61 (Bills and notes), 498. 

c. 75 (Mamed womeu’s propeit}), 129, 148, 418 et 8cg., 
435 et seq., 480. 
c. 82 (Lunacy regulation), 487. 

46 k 47 Vict. c. 52 (Bankruptcy Act, 1883), 79, 80, 187, 288, 289, 290, 

295, 419. 467. 502. 643, 714. 
c. 57 (Patents, designs, and trade-marks), 666, 667, 673. 

47 &i48 Vict. c. 14 (Married women), 443. 

c. 23 (Investments), 175. 

c. 42 (Building society), 650. 

c. 51 (Interpleader), 693. 

c. 54 (Yorkshire registiies), 30, 141, 361. 

c. 68 (Matrimonial causes), 428 

c. 71 (Intestates’ estates), 133, 217. 

48 k 49 Vict. 0. 4 (Yorkshire registries), 30, 361. 

c. 26 (Yorkshire registries), 30, 141, 361. 
c. 63 (Patents, designs, and tnule-marks), 667. 

49 k 50 Vict. 0. 27 (Guardians of infants), 471. 

c. 37 (Patents, designs, and trade-marks), 667. 

0. 52 (Maintenance on desertion), 431. 

50 k 51 Vict. c. 57 (Arrangements with creditors), 85. 

0. 73 (Copyholds), 146. 

51 Vict. c. 2 (Investments), i7<f, 494. 

SX k 52 Vict. c. 20 (Church lauds), 328. 

0. 42 (Mortmain Act, 1888), 113. 
c. 50 (Patents), 667. 
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STATUTES— {continued) 

51 & 52 Viet. c. 51 (Land charges), 85, 287 

c. 59 (Trustee Act, 1888), 152, 154, 166, 187, 281, 
c. 62 (Debts), 291, 293, 358, 

52 Vict. c. 4 (Investments), 176. 

c. 6 (Investments), 176. 

52 k 53 Vict. c 30 (Board of Asriculture), 144. 

c 32 (Tiust investments), 174. 
c. 44 (Infants), 474. 
c. 45 (Factors), 384. 

. c. 49 (Arbitration), 504, 573, 592, 650. 

53 Vict. c. 5 (Lunacy), 485, 486, 487, 489, 490, 491, 683. 

53 & 54 Vict. c. 39 (Paitnership), 36, 40, 136, 571 etseq, 

c. 153 (Bills of sale), 389. 

c. 57 (Tenant-right), 345 

c. 59 (Public health), 664. 

c. 63 (Winding up), 163. 

c 71 (Bankruptcy), 291, 294, 295. 

54 Vict. c. 3 (Custody of cliildien), 474. 

54 & 55 Vict. c 73 (Chanties), 124, 327. 

55 & 56 Vict. c. 13 (Conveyancing Act, 1892), 194, 404, 405. 

c. 39 (Lost scrip), 495. 

56 & 57 Vict. c. s (Regimental debts), 315. 

c. 21 (Voluntaiy conveyances), 31-32, 75, 82, 120. 
c. 53 (Tiustees). —See Trustee Act, 1893. 
c. 63 (Mairied women), 191, 419, 428, 437, 438, 446, 
c. 71 (Sale of goods),— 

8. 25 (Trade-vendees), 384, 385 
s 26 (Execution), 287. 

8. 58 (Puffer), 551. 

57 & 58 Vict. c 10 (Trustees), 44, 157, 178, 428. 

c. 30 (Estate duty), 201, 217, 583. 

c. 41 (Infants), 474 

c. 46 (Copyholds), 146, 682. 

c. 47 (Building societies), 348, 650. 

c. 60 (Merchant shipping), 389. 

58 & 59 Vict. c. 25 (Solicitor-mortgagee’s costs), 160. 544. 

c 39 (Married women’s maintenance), 431, 432. 
c. 40 (Parliamentary libels), 665. 

59 & 60 Vict. c. 35 (Tudicial trustees), 149, 150, 151, 153, 156, 159. 

c. 8 (Life assurance relief), 195. 
c. 25 (Friendly societies), 275. 
c. 19 (Debts), 291, 358. 

60 & 61 Vict. c. 65 (Land transfer), 96, 146, 378, 712. 

8. 1 (Vesting of real estate in legal lepresentative) 
146, 712 

8. 2 (Legal representative trustee for beneficiary) 
146. 

8. 3 (Legal representative’s assent to devise), 146, 
8. 8 (Equitable mortgages by deposit), 378. 

8. II (Pretended titles), 96, 

STATUTE OF FRAUDS— 

Trusts, how created before that statute, 52. 

Trusts, how created since that statute, 52, 53. 
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STATUTE OF FRAUDS -(coniinweti). 

Trusts, what excepted out of statute, 53. 

Applies to freehold, copyhold, and leasehold lands, 53 

Applies not to pure personal estate, S3 

Not available as an lustruineut of fraud, 512, 624, 625 

STATUTE OF LIMITATIONS, 19, 120, 165, 281, 283, 21- 

STATUTE OF USES- 

Uses before the statute, express and implied, 47. 

Uses since the statute, express and implied, 48. 

Failuie of, in accoraplishiug its object, 50 
Failure of, causes of, 50 

Failure of, restoiation of erpiitaole use {t.e. trust) fiom, 50, 51 
Applies to freehold lands, }>assive uses therein, 51 
Applies not to freehold lands, active uses theiein, 52. 

Applies not to least hold lands, 51. 

Applies not to copyhold lands, 51 
Applies not to puie peison il estate, 51. 

STATUTORY CONTRACTS— 

Enforcement of, by injunction, 657 

STATUTORY RECEIPT— 

Endoised on mortgage, 359 

STAY OF PROCEEDINGS— 

In administiation actions, 646 
Of living debtois, 295 
In lieu of injunction, 646. 

On ground of agieement to lefer, 573, 574, 650. 

Court holds its jurisdiction in leseive, 574. 

STEP IN THE ACTION, 574. 

STOP-ORDER— 

"When necessary to peifect assignment, 91 
Must be obtainetl in pioper suit, 90 
Effect of obtaining, with notice, 29. 

STOPPING UP HIGH\YAY, 660. 

STREAMS, 663. 

STREET IMPROVEMENTS— 

Charges foi, as between vendors and puichasers, 638 

SUBMISSION— 

To arbitration, 504, 573. 

SUB-PLEDGE— 

Extent of sub-pledgee's rights,— 

In case of negotiable instruments, 384. 

In case of non-negotiable instiuments and chattels generally, 384. 
SUBROGATION- 

Of creditors to executors caiiying on testator’s business, 184. 

Of person paying premium of[ policy of life assurance, 14';. 

Of surety to creditor, 560. 

SUBSTANTIAL FAILURE, 404, 578 . 
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SUBSTANTIAL MISDESCRIPTION— 

A good defence to specific performance, 627. 

What is, 628. 

Freehold not copyhold, 628. 

Under-lease not lease, 628. 

SUBSTITUTIVE LEGACIES, 259, 260. 

SUCCESSIVE REDEMPTIONS— 

When and when not given in judgment for foieclosure, 336, 337. 
SUGGESTIO FALSI, 520 
SUMMARY JURISDICTION— 

Under Married Women’s Property Act, 1895, 431. 

Provision for wife, on conviction of husband, 432, 

On his desertion of wife, 432. 

Enforceable as affiliation order, 432. 

SUPERSTITIOUS USES, 124, 125. 

SUPPORT— 

Right to, for land, 663. 

Right to, for land built on, 663. 

SUPPRESSIO VERI, 523. 

SURCHARGING AND FALSIFYING— 

Accounts, where settled, and shown to be enoneous, 192, 193, 593. 
Error (without fraud) in general sufficient, 193, 593. 

SURETY— 

Utmost good faith required between sureties, 556. 

What concealment of facts by creditor releases surety, 556. 

Fact must either have been one which creditor was under an obliga¬ 
tion to disclose, 556. 

Or else an integral pait of the immediate transaction, 557. 
Creditor must inquire as to circumstances of suretyship, if there is 
ground to suspect fiaud on surety, but not otherwise, 557, 558. 
Rights of creditor against surety regulated by instrument of guar¬ 
anty, 558. 

As regards, e.g., the continuance or determination of the guar¬ 
antee, 558. 

Surety may be bound, although principal debtor not bound, 559. 
Surety cannot, without an indemnity, compel creditor to proceed 
against debtor, 558. 

Remedies available for surety,— 

(i ) Bill quia timet to compel payment by debtor, 559. 

(2.) Judicial declaration of discharge, 559. 

(3.) Action for reimbursement by debtor, 560. 

(4 ) Action for delivery up of securities by creditor, 560. 

Extension of this right by M. L. A. Act, 560. 

And implied assignment of securities under that Act, 560. 
(5.) Action against co-surety for contribution, 561. 

Right may arise before actual payment, c.p., on judgment 
against surety, 561. 

Available between co-directors, 562. 

Contribution against representatives of a deceased surety, 562. 
When available between co^trustees, 562 
And when not available, 563. 

When time begins to run, against surety’s claim to contribu¬ 
tion, 561. 
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SURETY— {continued). 

At law, contribution was founded on contract; secus, iti equity, 563. 
Different effects of insolvency of one surety, at law and in equity, 
formerly, 563. 

Parol evidence to show that apparent principal was surety, now 
allowed at law, 563. 

Surety may limit liis liability by express contiact, 564 
Surety can only chaige debtor foi what he actually paid, 364. 
Circumstances discharging the surety or co-surety,— 

(i.) If creditor vanes contiact with debtor without suietv’a 
privity, 564. 

(2.) If Cl editor gives time ti> debtor without consent of surety, 
and thereby affects the icmedy of the surety, 565 
Effect wheie suiety is co-mortgagor, 565. 

Sreus, if lemedy of surety not thereby affected, 565, 566. 

Also, secus, if creditor reserves his rights against surety, 566. 
Also, secj/s, if the agreement of suretyship expressly or im¬ 
pliedly gives the right to give time, 566 
(3.) If creditor leleases d*.,btor, 566. 

(3a.) If creditor releases one co-surety, 566. 

Sectis, if cred’toi merely covenants not to s’-'e the debtor or 
co-suiety, 567. 

No resetvatiou of lights possible iU case of actual release, 567. 
Unless where release is by mere opeiation of law, 567. 

(4 ) If creditor loses securities or allows same to get back into 
debtoi's hands, 567, 568. 

Marshalling of securities, as against suieties, 319, 568. 

Redemption of secuiities, as j'gainst sureties, 360, 568. 

Tacking, as against surety, 360, 568. 

None if surety is also a co-mortgagor, 360, 569 
On bankruptcy of principal debtor, proof by, 569, 570. 

SURPLUS— 

Under trust for cieditors, 83. 84. 

Under a particular assignment for value, 132, 332. 

Of bankrupt’s estate, assignment of, 96, 297. 

Of partnership assets, 580. 

Of sale proceeds, on sale by moitgagee, title to, 213. 

Of moneys specifically appropriated, 600 

Of reversion in mortgage falling in before sale by moitgagee, 383 
SURPLUS RENTS— 

Applicability of, to repair mortgaged premises, 348, 

When applicable, to diminish principal money, 351. 

SURPLUS SALE PROCEEDS— 

Selling mortgagee a trustee of, 371. 

Interest payable on, 371. 

SURPRISE, 508. 

SURROUNDING CIRCUMSTANCES, 131, 268. 

SURVIVING PARTNER— ^ 

Mortgage of partnership assets by, 582. 

Survival of goodwill to, 586, 

SURVIVORSHIP, 40-41. 
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SURVIVORSHIP, WIFE’S RIGHT OF— 

As to choses in action, not reduced into possession, 407-408, 450, 459. 
As to leaseholds, not alienated during coverture, 407, 453. 

As to realty of inheritance, 455 
Defeated by her own alienation, 457. 

As to lands, under 3 & 4 Will. IV. c. 74, 457. 

As to reversionary personal estates, under Malins’ Act, 458. 
Consent of wife to defeating, could not be taken even by the court, 
459 - 

Right of survivorship was in lieu of equity to a settlement, 459. 

SUSPICION, 557. 

TABLEAUX VIVANTS— 

Copyiight relative to, 671 672. 

TABULA IN NAUFRAGIO, 356. 

TACKING— 

Principle of, 354. 

Rules of, 35S. 

(i.) Thud mortgagee without notice buying in first mortgage may 
tack, 355 ^ 

But must have taken his third mortgage without notice of 
second, 356. 

Legal estate must have been outstanding in hands of person 
having no jirivity with piior incumbranceis, 356 
(2 ) Judgment cieditoi cannot tack, for he did not lend his money 
on security of the land, 356 

Judgment only charges estate remaining in mortgagor, 356, 
357 - 

(3.) First moitgagee lending further sum on a judgment may tack 
against mesne incumbiancer, 357. 

If he have legal estate 01 best right to call foi it, and have 
made the further advance without notice, 357. 

If lus first mortgage provides for further advances, effect of 
notice before further advances, 357 
As regards “ floating securities” of company, 357, 358. 
Where legal estate is outstanding, no light of, 358. 
Incumbrancers rank according to time, unless one have better 
right to call for legal estate, 359. 

In building society’s moitgages, tacking fonnerly, 359; now, 359. 
Tacking, as against surety, being surety simply, 360. 

None, if surety a co-moitgagor, 360. 

When a bond debt or simple contract debt may be tacked, 360, 361. 
Tacking non-existent as regards lands in Yorkshire, 361. 

Tacking distinguished from consolidation, 364. 

Applicable more readily to pledges, and to mortgages of personalty, 
380, 384. 

Judgment and simple contract debts, tacking of, 384. 

TAXATION OF COSTS— 

Common order for, meaning of, 396. 

Payment of trustees’ costs, withgut any, 161. 

TENANCY IN COMMON— 

Where money is advanced by persons who take a mortgage jointly, 
there will be a, in equity, 41. 
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TENANCY, NOTICE OF— 

Effect of, on purchaser, 35 

TENANT— 

Pm chasing estate, 405, 620 
Generally, 620, 621 
Aftei breach of covenant, 404, 405. 

Interpleader by, when, 6^1. 

TENANT AT WILL— 

Moitgagor is, to mortgagee, 344 

TENANT FOR LIFE— 

Renewing lease, 141. 

Lien of, foi expenses of renewal, 144 
Lieu of, for improvements, i4r, 143 
Duty of, to keep downintciest on mortgage, 315, 316 
In the case of an annuity, 316. 

Right of, to redeem mortgage, 33b. 

Keeping mortgage alive, 336 
A trustee within Settled Land Act, 1882, 142. 

TENANT FROM YEAR TO YEAR— 

Mortgagor’s tenant, when ho becomes, 345 

TENANT-RIGHT— 

Payment for, by moi tgagee, 345 

TESTAMENTARY GIFT- 

If impel feet, not supported as a good donatio mortis causd, 198. 
TESTATOR, 232, 531. 

TESTES, PER— 

Proof of will, 708. 

TESTIMONY, BILL TO PERPETUATE— 

Evidence in danger of being loat'before question litigated, 697. 
Depositions not published until death of witness, 697. 

Equity refused, if mattei could be at once litigated, ^98. 

Or if evidence referred to a right which might be barred, 698. 
What interest entitled a plaintiff to file a, 698 
Before 5 & 6 Vict. c 69, a mere expectancy insufficient, 698 
There must also have been some right to propeity, 698. 

Since 5 & 6 Vict. c. 69, what interest sufficient, 698. 

Under Legitimacy Declaration Act (1858), 699. 

Under Judicature Acts, 699. 

Bill to take testimony de bene csse^ how distinguished from, 699. 
Grounds for taking evidence de bene esse, 700. 

Common law courts have now jurisdiction, 700. 

Judicature Acts as bearing upon, 700. 

THREATENED LEGAL PROCEEDINGS, 643. 

THREATS OF LEGAL PROCEEDINGS— 

Inj’unotion against, unless action commenced, 666. 

TIMBER— ^ 

In case of mortgages, 353. 

Injunction against felling, 659. 

TIME, A BAR, 19, 120, 165, 281, 341. 



86 o 


INDEX. 


TIME OF THE ESSENCE— 

In sales with right of repurchase, 332, 333. 

Not in mortgages, 331. 

Nor in pledges, 383. 

In contracts for the sale of land, when and when not, 630, 631. 
Law and equity now the same regarding, 631. 

TIME TO REDEEM, 340. 

TITHES— 

A legal claim, 26. 

TITLE— 

Root of, 634. 

Made by fiaud of nianied woman, 453. 

Want of, 634. 

Good holding, 635 
Marketable, 635. 

Not proved in partition, 682. 

TITLE, ACCRUAL OF— 

In case of separate estate, 435. 

On exercise of powers, 436. 

TITLE-DEEDS— 

Inquiry foi, must be made, to evade effect of notice, 34, 362, 381. 
Except as to registered lands, 34. 

And as to copyholds, 34. 

Excuses for non-production of, 34, 362, 381. 

When held by trustees, 153. 

Parting with, to solicitois, 153. 

Discovery of, formeily, 26, 697. 

Now, 26, 697. 

Custody of, in case of judicial trustees, 153. 

Ordered to be deliveied up, when, 26. 

Production of, in case of mortgages, 352 
Not also the mortgage deed itself, 352. 

Delivery up of, on redemption, 352 
Deposit of, by way of moitgage, 377 
Effect of mortgagee parting with, 380, 381. 

Loss of, by mortgagee, 352. 

Solicitor’s lien on, 392. 

Transfer of, effect of, 200, 201. 

Remedy in case of loss of, 496. 

Delivery of, effect of, 200, 201. 

Effect, where fiaudulent use made of, 21, 377, 381. 

TITLE OF BOOK— 

Copyright in, 671. 

TITLE, WANT OF— 

Effect of, on contracts for sale of land, 634, 641. 

TOLLS— 

Mortgage of, 329. • 

TORTIOUS ALIENATIONS— 

By trustees, remedies for, 187. 
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TORTS- 

Of married women, 439 

Husband remains liable for, 439 
Unless for devustavUs^ 440. 

Aie wrongs independent of contract, 657 
May be restrained by injunction 657. 

Varieties of,— 

(i.) Waste, 657-660 
(2.) Nuisances, 

Generally, 660. 

Public, 660. 

Piivate, 669. 

Sometimes legalised by statute, 660. 

Darkening ancient lights, 662 
Intelfering with access of mr, 662. 

Removal of support, 663. 

Pollution of streams, 663. 

Further pollution of stieams, 663. 

Libels and slan.lers, 665. 

Injurious trade-circulais and trade-notices, 666. 

By local boards, 664, 665. 

(2a.) Common trespasses, 661 

(3.) Infringements of patents, 667 

(3a.) Infringements of copyrights, 669, 670. 

(3A.) Infiingements of trade-inniks, 673, 674, 

TOWN-AGENT, 393, 394. 

TRADE— 

Carried on by executors, under power in will, 183. 

TR \DE CIRCULARS AND NOTICES, 666. 

TRADE CONSPIRACY— 

Injunction against, 665. 

TRADE-MARKS— 

Qualified propeity in, apart from legislation, 673. 

Property in, by virtue of legislation, upon registration, 674. 
Innocent user of, effect of, 674. 

Single words, when they may be, and when not, 674. 

Examples of, 674. 

User of a man's own name, 675. 

Additions tending to deceive the public, 675. 

TRADE NAMES, 673, 675. 

TRADE PROFITS— 

Right of cestui que trust to, 162. 

Trustees, directors, &c., not entitled to pay interest in lieu of, 162. 

TRADE PROPERTY- 

Of married women is separate estate, 410, 439. 

TRADE, RESTRAINT OF— 

General restraint, void, 538. 

Limited restraint, not void, 538. 

Unlimited as to space, not ^oid, 538. 

TRADERS OR NON-TRADERS— 

Settlements by, 466, 467. 
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TRADESMEN- 

Fraudulent sales by, 675, 676. 

Selling at extravagant puces, 549. 

TRADE-VENDEES— 

Sales and pledges by, 384, 385. 

TRADING COMPANIES— 

Borrowing by, 329. 

Mortgages by, 329, 330 

TRADING, MARRIED WOMAN’S, 349. 

TRANSFER- 

Of administration action into Bankruptcy Division, 295. 

Of interpleader into County Couit. 693. 

Of moitgage. niav be compelled to avoid foreclosiiie, 338, 339. 

Of pledge to sub-pledgee or purchaser, effect of, 383, 384. 

Of wife’s chose in action, 461 
Of title-deeds, effect of, 200, 462. 

Of shares, when and when not fiaudulent, 539 

TRANSFEREE OF MORTGAGE— 

Exeicise of power of sale by, in general, 109 
But not in exceptional cases, 109. 

TRESPASS— 

AVhere claim of right, 66r. 

TRUST- 

Ongin of, in grants to uses, 46-48. 

Uses arose temp Edw. Ill , 46. 

Chancellor's ]ari‘«diction over conscience enabled uses to be recognised 
in Chancery, 47. 

Uses not recognised at common law, 47-48 

Until Statute of Uses, 27 Henry VIII. c. 10, made uses legal 
estates, 48. 

Resulting use, consideration leqiiued to rebut, 49. 

No use upon a use at law, 50 

Hence equitable jurisdiction, 50. 

Trust distinguished from use for convenience only, 50-51, 

In equitable estates, equity follows analogy of the law, 51. 

Property to which the Statute of Uses is inapplicable, 51 
Tiusts might he cieated by parol until the Statute of Frauds, 52. 
Statute of Frauds required writing to creation of certain trusts, 52. 
Exceptions from statute, 53 
Property to which the statute is applicable, 53, 

Definition of, 53. 

Classification of trusts— 

(i ) Express, 53 

(2 ) Implied, 53. » 

(3 ) Constructive, 53. 

May arise without consideration, 61. 

May be foi value, 61, 62. 

Upon total failure of, recovery of money, 150. 

And sometimes even on a jiarti^l failure, 150. 

TRUST INVESTMENT ACT, 1889, 174 
TRUST OR POWER, 103-104, 500-501. 
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TRUSTEES— 

Who may be, 148. 

In wlmt sens© servauts, and in what sense controllers, of cestui que 
trusty 150. 

Equity never wants, 149. 

May even apjioint, to discharge duties of executors, 149 
Scilicet, where such duties are trustee's duties, 14./ 

Court may appoint judicial trustee, 149. 

May be compelled to perfoim any <ict of duty, 150. 

Or restrained fiom abuse of legal title, 1:50. 

Cannot renounce after acceptance, 151 
Modes of release, 151 
Modes of retirement, 151 
Cannot delegate office, 152. 

Unless there is a moral necessity for it, 153. 

Or unless under Trustee Act, 1893, 152 

When trustees may lawfully leave title-deeds with their 
solicitois, 153 

In the case of indicial trustees, 153, 

Cannot double delegate ni any case, 152 
Caie and diligence r^-4Uired of, as regards,— 

{a ) Duties, 1153, 154. 

(6.) Discretions, 156. 

Exercise of, controlled by court, 157. 

When answerable for dishonesty in their solicitor, 156. 

Continuing investments, 157 

Limit of value for tiust investments, 158, 

Relief from certain bleaches of trust, when trustee has acted 
reasonably and honestly, 159 
No lemuneration allowed to, 159 

Solicitor allowed in general only costs out of pocket, 160. 

When allowed piofit costs, 160. 

Should be expressly authorised to charge costs, 160, i6t. 

And without taxation, 161. 

Mortgagee, his costs, 160 
May stipulate to receive compensation, 161. 

A commission allowed for very burdensome trusts, i6t 
Liability of, the same, whether paid or not, 161, 162 
Must not make any advantage out of his trust, 162 

Not charge more than he gave for purchase of debts, 162 
Trading with trust estate, must account for profits, 162. 

Cannot renew lease in own name, or pui chase trust estate, 162. 
Same principles apply to agents and persons in a fiduciary capacity, 
163. 

Variation, m case of directors, 163. 

Exceptional cases in which fiduciary purchases hold good, 163, 164, 
S 44 - 

Case in which fiducial y purchase becomes incapable of rescission, 164. 
Constructive, not liable to same extent as express, trustee, 165. 
Remarks of Lord AVesthury in Knox v. Gjje^ 165. 

Not applicable in case of fraud, 165. 

Time runs in favour of co4istructive, 165. 

Constructive, may charge for time and trouble, 165 
Protection to, afforded by Trustee Act, 1888, s. 8, 166. 

Trustee liable for his co-trustee, practically, 167. 
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TRUSTEES—( CO)} 1 1 nued). 

Not liable for merely joining pro foimd in receipts, 168. 

Joining in a receipt, must not permit the money to lie in the 
hands of his co-trustee, 168, 169. 

Executor not liable for his co-executor, piactically, 169. 

Difference between co-trustees and co-execntors, 169. 

Executor joining in receipt, primd facie liable, 169. 

True rule as to receipts by executors, 169. 

Executor liable for wilful default as legards acts and defaults of co¬ 
executors, 170. 

Lord Cottenham’s judgment in Styles v. Guy, 170, 171. 
Recoupment and contribution of trustees, 171. 

For breach of trust made good, 171. 

For costs of action, 172. 

Indemnity and leimbursement clauses, utility of,— 

In general, 172. 

In particular instances, 172, 173, 539. 

Lien of, for expenses, 144. 

Limits of lien, 144. 

Natuie of hen, 144 

In case of policy of life assuiance, 144, 145. 

Lending on contributory mortgage, 159. 

Duties of trustees,— 

(i.) Must get in property, 173. 

(2.) Must secure outstanding property, 173. 

(3 ) Must invest in authorised securities, 174. 

Range of investments authoiised,— 

Prior to 12th August 1889, 174 
Since that date, 174, 176. 

Variation of investments, 178. 

Continuance of investments, 178. 

(4.) Conversion of terminable and reversionary property, 179. 

(5.) Distinguishing between capital and income, 180. 

Limit of liability of tiustee for non-investment, 181. 

Mortgages by, when with a power of sale, 182. 

Carrying on business of thei||te8tator, their rights of indemnity, 183, 
184. 

And subrogated rights of their creditors, 184. 

Remedies of cestui que trust in event of breach of trust,— 

(i.) Right to follow trust estate, 185, 186. 

Breach of trust creates in general a simple contract debt, 
187. 

Breach of trust creates sometimes a specialty debt, 187. 

{2.) Right of following the property into which the trust fund has 
been converted, 187. 

(3.) Impounding beneficial interests, 188, 189. 

When money, notes, &c., may be followed, 188. 

Interest payable on breach of trust, 190. 

Oases in which more than four per cent, charged, 190. 
Acquiescence by cestuis que trustent, effect of, 190. 

None, in cases of disability, 190. 

Concurrence in breach of trust, 199. 

Release and confirmation of tioistee’s acts, 192. 

Settlement of accounts, 192. 

Surcharging and falsifying, 192. 
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TRUSTEES— [continued). 

Release of, undei Trustee Act (1893),— 

When formerly under Trustee Act {1850), 193, 195. 

Or under Conveyancing Acts (1881 and 1892), 193, 194. 

, Or under Trustee Relief Act (1847), 195. 

Removal of, generally, 194. 

As to part of trust, 194. 

May lawfully refuse to pay over wife’s income to husband, 465, 467. 
May be compellable to execute repairs, 660. 

TRUSTEE IN BANKRUPTCY,— 

Vendor’s lien holds good against, 139. 

May sell surplus of bankuipt's e-^tate, 96. 

Must give notice to complete Ins title, in the case of ohoses in action, 89. 
Share of bankrupt partner vests in, ^82. 

Intervention of, as regards after-acquired property by bankrupt, 634, 

63 s- 

TRUSTEE ACT (1850), 193. 

TRUSTEE ACTS (1850 and tP:;2)— 

Release of trustees under, 193. 

TRUSTEE ACT (1888' 

8. 8 (Lapse of time'/, 121, 154, i66, 167, 187, 281, 315. 

TRUSTEE ACT (1893)— 

s. I (Range of investments), 174, 176-177. 
s 5 (Leaseholds, &c., as investments), 178, 179. 

8 8 (Valuer’s report for investment), 154. 

8. 9 (Two-thirds limit of value), 158. 
s. 10 (Appointment of new tiustees), 194. 
s. II (Retirement of trustee), 151. 

8. 12 (Vesting of propel ty on appointment), 194, 355. 

8. 14 (Depreciatory conditions of sale), 624. 
s. 16 (Bare trustee), 441. 
s 17 (Receipt for purchase-money), no, 152. 
s. 19 (Tiustee s lien, realisation of), 144. 
s 20 (Trustee’s receipts), 107. 

8. 24 (Trustee’s indemnity and reimbursement), 168, 172. 

83. 25-30 (Appointment of new trustees), 193. 

8. 31 (Partitions and sales), 682. 

ss 32-40 (Appointment of new trustees), 193. 

8. 41 (Vesting orders), 44, 193. 
s 42 (Payment or transfer into court), 195. 

8. 45 (Mairied woman’s breach of trust), 192, 428, 
s. 50 (Executois and trustees), 109. 

TRUSTEE ACT (1894), 44, 157, 178. 

TRUSTEE RELIEF ACTS (1847-1849)— 

Release of trustees under, 195 
TRUSTEE’S BANKING ACCOUNT, 186. 

TRUSTEE-VENDORS, 106, 107, 108. 

TRUST ESTATES— 

In married woman, conveyanceiiby her of, 441. 

Being personal, 441. 

Stocks, shares, 441. 

Being leal, 441. 
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TRUST ESTATES—{continued). 

AVhen and when not co*trustees liable, 167, 

When and when not co-executors liable, 169. 

When trustee may purchase, 163, 164. 

Remedies for recovery of, 185. 

Remedies for recovery of, when barred or not by time, 165. 

By acquiescence, 190 
By release, 191, 193. 

By confirmation, 190. 

Payment of, into court, 195. 

Lien on, as against fiaudulent cesiuis que trustent, i88, 189. 

When they consist of shares, liability as between tlie ti ustee and the 
cestuis que trustent, 539. 

TRUST FUNDS- 

Loss of, when and when not trustee liable for, 155-158. 

When and when not they may be followed, 185. 

Distinguished fiom mere debts, 186. 

TRUSTS, CREATION OF— 

Three requisites to, 97. 

(i.) Certainty of words, 97, 98. 

What words certain and what not, 98. 

(2 ) Certainty of subject-matter, 97, 99. 

(3 ) Certainty of objects, i e., beneficiaiies, 97, 100. 

Effect of want of any one of these, illustrations of, 98-100. 

Leaning against constiuing precatory words as ceitain, 100 
Wlio entitled to benefit where intended trust fails, loi. 

The three requisites not required for charities, 114 

TRUSTS IN FAVOUR OF CREDITORS— 

Revocable as a general lule, 82. 

Amounting to mere direction to trustees as to the mode of 
disposition, 82. 

And being an arrangement for debtor’s own convenience, 82. 

But, semhle, not revocable after settlor’s death, or where the 
trusts only arise on his death, 83. 

Irrevocable after communication to ci editors, if creditors' jiosition is 
altered thereafter, 84. 

Irrevocable where creditor a party to deed, 84. 

Registration of, 85. 

Who entitled, and who not entitled, to benefit of, 84, 85. 

Right to surplus, 83, 84, 85. 

TRUSTS IN THE GARB OF POWERS, 103, 104, 500, 501. 

TRUSTS, VARIETIES OF— 

I Express Private Trusts— * 

(i.) Executed and executory trusts, 54. 

(2.) Voluntary trusts and trusts for value, 60. 

{3 ) Fraudulent trusts, 60. 

(4,) Trusts in favour of creditors, 82. 

(5.) Equitable assignments {scil. appropriations), 85. 

(6.) Precatory trusts, 97, 

(7.) Secret trusts, 102. * ^ 

(8.) Trusts in the garb of powers, 103. 

(9.) Purchase-moneys and trustee-vendors, 105. 
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TRUSTS, VARIETIES 0'£—{co'atmued). 

II. Express Public Trusts, 112. 

III. Implied and Resulting Trusts, 126, 

IV. Constructive Trusts, 137. 

UNCERTAINTY— 

Effect of, in declarations of trust, loi. 

As to land sold, acreage of, 633. 

UNCLAIMED— 

Debts, when assets appiopriated foi, 298, 299, 

Dividends, 299. 

UNCONSCIONABLE BAll(iAI^S— 

Where consideiation grossly inadequate, 546. 

With common sailors, 547. 

With heirs and reveisioners, 547. 

Doctrines of the court not affected by 32 k 33 Vict, c. 4, 548. 
Knowledge «)f person standing in Ivco parentis does not per se make 
such transactions valid, 548. 

Post-obit bonds, relief hi case of, 548. 

Tiadesinen selling poods at extiavagant prices to infants, 549. 

Paity may bind liiuiself by subsequent acquiescence, 549. 

UNDERGROUND WATER, 664. 

UNDER-LEASE— 

Now relieved from foifeiture, 404. 

Purchaser of lease not compelled to take, 628. 

Affected by lestnctive covenants, 652. 

UNDERLET— 

Covenant not to, relief against breach of, 405. 

UNDERTAKING— 

Mortgage of, 329. 

Sale of, ordei for,—• 

In case of piivate company, 368. 

Not in case of public company, 368, 

UNDERTAKING AS TO DAMAGES— 

Given by married women, 443 
On interlocutory injunctions, 668. 

UNDISPOSED-OF PROCEEDS, 219. 

UNDIVIDED SHARE— 

Reconversion in case of, 226. 

Mortgage of, 685. 

UNDUE DELAY— 

Of trustee, in securing trust funds, 168, 169. 

Of trustee, in transferring or investing trust funds, 190. 

Of executor, in getting in assets, 170. 

UNDUE INFLUENCE— 

Free and full consent is necessary to validity of a contract, 529, 530. 
On weak testators, 531, • 

UNEXHAUSTED RESIDUE, 131. 

UNILATERAL, 514. 
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UNION, GUARDIANS OF— 

Recovery by, of costs of lunatic’s maintenance, 490 
(a .) After lunatic’s death, 490. 

(6.) During lunatic’s lifetime, 491 

UNLIQUIDATED DAMAGES, 400. 

UNPUBLISHED INFORIMATION, 669. 

UNREGISTERED JUDGMENTS,— 

Against executois, 276. 

Against testators, 276. 

UNSECURED CREDITORS, 288. 

UNSETTLED PROPERTY— 

On a divorce, 430. 

UNSOUND MIND, PERSONS OF, 483. 

UNUSUAL COVENANTS, 652. 

USAGE OF ESTATE,— 

May be justification of waste, 659. 

USE, SEPARATE, 40S. 

USES — 

Origin of, 46. 

Quality of, before Statute of Uses, 47. 

Quality of, since Statute of Uses, 48. 

No uses upon, at law, 50. 

Secus, in equity, 50. 

Might be express or implied, i.e., resulting, 48, 49. 

USES, RESULTING— 

Ojieration of, 48. 

Consideration to rebut, 49. 

USES, STATUTE OF - 
Object of, 48. 

Failure of object of, 50. 

Utility of, 50, 

Operation of, 50. 

Property to which applicable, 51, 52 
Property to which inapplicable, and why, 51. 

VACANT LAND— 

Nuisance upon, liability for, 663. 

VADIUM, 334. 

VAGUE REPORTS, 32. 

VALUATION OF ANNUITY, 294 

VALUATION OF CONTINGENT LIABILITY, 294. 

VALUATION OF SECURITY— 

In bankruptcy, 289. ^ 

Re-valup.tion, 289. 

See Secured Creditor. 

VALUATION OF TENANT-RIGHT, 345. 
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VALUE— 

Limit of, for iuvestments, 158. 

Effect, if limit is exceeded, 158. 

Full, on purchase, 163, 544, 634 

VALUERS— 

Duty of trustee in employment of, 154. 

Provisions of Trustee Act (1893) as to, 154, 155. 

VARIATION OF SETTLEMENT- 
On divorce, 430. 

But not after death of hush md or wife, 430 
At least, if no child of in o uage, 430. 

VARYING CONTRACT— 

"VYheu and when not it discharges sniety, 559, 560. 

Effect of, by jjai ol, 625-627. 

VARYING INVESTMENTS, 178. 

VENDOR— 

Wilful default by, 638. 

Remaining in possession, is a trustee, 637. 

His right to rescind, 639. 

\ENDOR AND PURCHASER’S ACT (1874)— 

Provisions of, regarding completion of contracts, 640. 

Provisions of, regarding title of lessor, 35. 

Summary decision by court, on objections to or lequisitions on the 
title, 640. 

Incidental relief, 640, 

No damages proper, 641. 

VENDOR’S LIEN, 137. 

VERBAL CONTRACT— 

Married woman bound by, 417. 

VESTING DECLARATION— 

Legal estate obtained by, 355. 

VESTING OF LEGACIES— 

When charged on land, 206. 

When not charged on land, 206. 

VESTING ORDERS— 

As to lands abroad, 44. 

VEXATIOUSNESS. 646, 702, 706. 

VIBRATION, 661. 

VIGILANTIBUS NON DORMIENTIBUS ^QUITAS SUBVENIT— 
Illustrations of the maxim, 40. 

VIRTUTE OFFICII— 

Legal assets vest in executor, 273, 278. 

VIS MAJOR, 494. 

VIVUM VADIUM, 334 - • 

VOID AND VALID— 

Severance of, 538. 

Severance of, in bills of sale, 357. 
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VOID ASSIGNMENTS, 94. 

VOID OR VOIDABLE, 527, 704-705. 


VOLUNTARY BONDS- 

Priority of, according as assigned for value or not, 276. 

VOLUNTARY CONTRIBUTIONS— 

Charity supported by, 114. 

VOLUNTARY CONVEYANCE— 

Of legal estate, no protection, 186, 187. 

When and when not fraudulent, 69, 73 

VOLUNTARY CONVEYANCES ACT (1893)- 
Effect of, 3T-32, 75, 82, 120. 

VOLUNTARY COVENAxNTS— 

To settle, being incomplete, 60, 609. 

In case of bankruptcy, 80. 

Not relieved against, although not enfoiced either, 539, 540, 703,^705. 
Not enforced, 60, 609. 

VOLUNTARY SETTLEMENTS— 

Notice of, did not aifect subsequent purchaser, 31, 73. 

Secus, now, 32, 75. 

Notice not required to complete, 67. 

Except as against third parties, 67. 

(i ) Under 13 Eliz c. 5, must be bond fide, 69. 

Not necessarily fraudulent under 13 Ehz c. 5, 69. 

Settlor indebted at the time of, not necessaiily an avoidance 
of, 69 

What amount of indebtedness will raise presumption of fraudu¬ 
lent intent, 71. 

May, by matter ex post facto, become for value, 72. 

(2.) Under 27 Eliz c. 4, voluntary settlement formerly void as 
against subsequent purchaser, 73. 

Being a subsequent purchaser from the very settlor 
himself, 74. 

Chattels personal not within the statute 27 Eliz. c. 4, 73. 

Such settlements now valid by 56 k 57 Vict. c. 21, 32, 75. 
Bond fide purchaser under 27 Eliz, c 4, who is, 74. 

A mortgagee or a judgment creditor not a purchaser within 
the statute, 74. 

Marriage a valuable consideration under 27 Eliz. c. 4, when 
and when not, 76. 

Post-nuptial settlement in pursuance of ante-nuptial agree¬ 
ment, 76. 

Post-nuptial settlement supported on slight consideration, 77. 
Maid fide pre-nuptial settlement not supported, 77. 

(3.) Post-nuptial settlement under Bills of Sale Acts (1878 and 
1882), 78. 

(4 ) Post-nuptial settlement unjer Bankruptcy Act (1883), 79, 80, 
How far limitations to remote objects m marriage settlements are 
voluntary, 81. 

Bad roots of title used to be, 634, 

Secus, now, 32, 75, 634. 
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VOLUNTARY TRUSTS— 

Distinguished from trusts for value, 60, 

General rules regarding validity of, 60, 61 

Has relation of cestui que trust been constituted’ 62. 

(i.) Where donor is both legal and equitable owner, 62. 

(a.) Trusts actually created,— 

Either (i.) By conveyance on trust, 62 
Or (2 ) By declaration of trust, 62, 63 
(6.) Trusts not actually created,— 

Either (r.) No declaration of trust, 63. 

Or (2 ) Incomplete conveyance on trust, 63 
Examples of tiusts actually created, 64, 65. 
Examples of trusts not actually created, 64, 66. 
(2.) Wheic donor is only equitable owner,— 

{a.) Trusts actually created, as above, 67. 

{h.) Trusts not actually created, as above, 68. 
Examples of both, as above, 67, 68. 

Not cancelled, as a general rule, 

VOLUNTARY TRUSTS AND TRUSTS FOR VALUE ■ 
Distinguished in themselves, 60. 

Distinguished in their effects, 62-64. 

VOLUNTEERS— 

Not aided to become cestuis qve trustent, 61. 

Displaced formerly by subsequent sale for value, 73. 

Secus, now, 75. 

Had no right to specific sale proceeds, 75. 

Had right to damages, 75. 

Trust funds in their hands may be followed, 187, 188. 
Entitled to redeem mortgage, 336. 

No relief from mistake, as between, 517 
WAGES— 

Priority of, 291. 

WAGES AND EARNINGS— 

Of married women, 433, 435. 

WAIVER OF EQUITY, 463, 464. 

WAIVER OF FORFEITURE, 507. 

WAIVER OF LIEN, 137, 394 - 
WAIVER OF SETTLEMENT, 463, 464. 

WANT OF MUTUALITY, 612. 

WANT OF AVRITING— 

Attributable to fraud, 512, 624, 625. 

WARD OF COURT, 473. 

WAREHOUSEMAN— 

His lien, 391. 

WARING, EX PARTE— 

Rule in, 606. 

Applications of, 605, 606. 

When inapplicable, 607.“ 

When application not wanted, 607. 

WARRANTS— 

Wharfingers’, 389. 
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WASTE— 

By mortgagors and mortgagees, 348, 350, 353, 659. 

Injunction in cases of, arose from inadequacy of common law remedy, 

657 

Cases to which the common law remedy extended, 658. 

Oases to which the common law remedy did not extend, 
658. 

In what cases equity inteifered, 658. 

Equitable waste, 658 

Threatened 01 apprehended waste, 658. 

When a peison was dispunishable at law and abused his legal 
right, 658. 

In case of tenaut-in-tail after possibility of issue extinct, 658, 

659- 

Where plaintiff had purely an equitable title, 658. 

Cases of mortgagor and mortgagee, 659. 

Permissive, not remediable, 659. 

Ameliorative, not now restrained, 659. 

Waste may (by usage) be no waste, 659. 

WATER— 

Pollution of, 663. 

Injunction against pollution of, 663. 

Injunction against further pollution of, 663. 

Even where divers sources of pollution, 603 

WATER-RATES- 

As an investment for trust funds, 178, 179 
WELSH MORTGAGE, 334. 

WEST INDIA ESTATES— 

Mortgagees of, their rights, 346. 

WHARFINGERS, 389, 391. 

WHERE EQUITY EQUAL, LAW PREVAILS, 22. 

WHO SEEKS, MUST DO, EQUITY, 38. 

WIDOW— 

Settlement by her, on re-man iage, 82 
Legacy to, with priority, 205, 207. 

Legacy to, in lieu of dower, 207. 

Wife becoming, liability of, for her debts, 420. 

WIDOWER— 

Settlement by him, on re-marriage, 82. 

WIFE BECOMING WIDOW— 

Liability of, for her debts, 420. 

WIFE’S ESTATE- 

Upon a mortgage, resulting trust of, 376. 

Being a surety only for the husband, 376. 

WILFUL DEFAULT— * 

What is, 313, 350. 

Liability of executor for, 170, 313. 

Liability of trustee for, 170. 
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WILFUL DEFAULT—(cow^mucti). 

Mode of proceeding against trustee or executor for, 313, 314. 
Difficulty in proof of, 313. 

Liability of mortgagee in possession for, 350 
Liability of mortgagee in possession for, on a sale, 350 
By vendor, 638. 

WILFUL NEGLECT, 577. 

WILL OF MARRIED WOMAN, 438. 

WILL, PARTNERSHIP AT, S 7 S. 

WILL, TENANT AT— 

Mortgagor is, to mortgagee, 344. 

WILLS— 

b)xecutory trusts in, 54 et sseq. 

Tiusts, creation of, in, 97-101. 

Trusts in, for payment of debts and legacies, 106, 108, 284 
Conversion under, 219 

When inconsistent oi alternative bequests in, 232. 

When cumulative or substitutionary bequests in 258. 

Rewards for infiuencing testator in making a will, fiaudulent, 537. 
Forfeiture clauses in, 403. 

Accideut in not making, 504, 505. 

Mistakes in, when and what coirected in equity, 516, 517, 712. 
Probate of, 709, 710. 

WINDING-UP OF COMPANY- 

Effect of order for, upon voidable contracts, 527, 528 
Gianting of injunctions in, 648. 

Directors, how made liable in, for misfeasances, 163, 529. 

At suit of debenture holder, 368. 

WITHDRAWING MEMBERS— 

In case of Building Society, 347, 348. 

WITNESS, MERE— 

No discoveiy against, 696. 

WITNESSES, 694, 697, 699. 

WORDS— 

Amounting to a trust, 97. 

Creating separate estate, 411. 

Creating restraint on anticipation, 425. 

Precatory, 97-99. 

WRAPPERS— 

Fraudulent, 676. 

WRIT NE EXEAT REGNO, 712. 

WRITING— 

When required under Statute of Frauds, 52, 76, 377, 6i8. 

For creation of trusts, 52. 

For agreements regarding lands, 377, 618, 622. 

For marriage contract*, 76, 622. 

For contracts generally, 283. 

Want of, when supplied, 618, 625. 

Want of, when attributable to fraud, 512, 618. 
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WRITS— 

Procedure at common law, cramped and inflexible, 6, 7. 
Jn consimili casu^ statute giving, and failure thereof, 7, 

WRITTEN CONTRACT— 

Ascertainment and enforcement of, 618. 

WRONG— 

Equity will not suffer, without lemedy, 15, 16. 
Illustrations of maxim, 15. 

Limits to application of maxim, 16. 

YACHT-RACING PRIZES— 

Fund for, not a chanty, 113. 

YORKSHIRE— 

Lands in, 28, 30, 141, 361. 

YORKSHIRE REGISTRIES ACT (1884), 28, 30, 141, 361. 
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